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DE   LA 


PKOVINCi:   OE   QUKBEC. 


POURSUITE  SUR  TRANSPORT  NON  SIGNIFIE. 

Couu  i)F  Bax(;  de  la  Reine,  en  Appel, 

Montréal,  le  9  tlécoinbrc  18G9. 

Coram  Cakon,  J.,  Duummond,  J.,  Badgley,  J.,  Monk,  J. 

Ali'IKJnse  Ciiauleijois,  Défondeur  en  Cour  Inférieure,  A{)i)e- 
lant,  et  John  B.  Foksyth  ci  al.,  Donumdeurs  en  Cour 
Inférieure,  Intimés,  et  Michel  Lefeuvhe,  Intervenant 
en  Cour  Inférieure,  Intimé. 

,lngé  :  Qu'un  cessiouniiire  n'a  pas  droit  d'action,  tant  <|ue  le  transport 
n'a  pas  ^'té  siirnifié  it  qu'il  n'en  a  pas  été  délivrf  copie  au  débiteur,  à 
moins  (juc  le  cej-sionnaire  ne  justifie  «le  l'acceptation  du  transport,  ac- 
ceptation qui  équivaut  à  .-ignilication.  (1) 

L'Appelant  était  poursuivi  personnellement  par  les  intimés 
Forsyth  et  al.,  en  vertu  d'un  transport  (jue  leur  avait  fait 
l'autre  intimé  Lefebvre,  le  2îi  décembre  IMGT,  pour  une 
sonnue  de  £50,  et  intéi'êts,  installement  dû  sur  le  prix  de 
vente  d'une  propriété  de  Lefebvre  à  l'Appelant.  Pour  iléfeiise 
à  cette  action,  ce  dernier  plaida:  1*-'  Défaut  de  sioniHcation 
du  transport  en  vertu  (iuc|uel  il  était  poursuivi  ;  2'"'  Paiement 
avant  l'institution  de  l'action,  à  l'intimé  Lefebvre,  du  montant 
réclamé,  moins  une   somme  de  815.38,  seule   balance   due  à 

(1)  Lo  uessiDniiaire  d'une  civanuo  n'est  pas  tenu  de  faiie  signifier  son  trans- 
port au  débiteiir,  avant  de  le  poui-suivre  pour  le  recouvrement  de  cette 
eivance.  (Marl'ni  s'u.  CiVv,  V.  S.,  yu('b;!c,  2H  avril  IH.")!,  I'.owkn,  J.  cnC. ,  Mac- 
q\:K\\  .1.,  et  MKKKDrrii,  .).,  I  /).  T.  ii.  C,  p.  '-'.S!»,  et  2  A'.  J.  N.  V-,  p.  '27L) 
.Mais,  dans  ce  cas,  si  le  Défendeur,  à  (pii  aucune  demande  de  paiement  n'a  été 
faite  avant  la  poursuite,  consigne  le  montant  deman<lé,  sans  frais,  le  Denum- 
deur  sei'a  coiulanuié  à  payer  au  Défendeur  les  frais  de  défcn.se.  (l'are  vs.  />!■- 
rviixsM  ,  C.  S.,  (^uél)ec,  !»  avril  1N.-)(I,  Div.M,  J.,  et  Mkkkditii,  J,  (i  />.  T. U.C., 
p.  411,  et")  /{.  J.  A'.  Q.,  p.  122.) 

Le  cessionnaire  (U'|l«)ds  et  ventes,  dus  ])ersonnelle:nent  [)ar  le  donataire  de 
l'inuneul/Ie  et  liypothccairement  par  le  donateu.',  à  qui  il  a  été  rétrocédé,  et 
sur  lequel  il  est  vendu  par  le  shérif,  peut  faire  une  oppusitiun  à  lin  de  conser- 
TOME   XVIH.  1 
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Lefubvi'u  ([u'il  déposait  en  Cour.  Les  intimés  Korsytli  et  al., 
craijrnant  les  consécjuences  du  plaidoyer  de  paiement  de  l'Ap- 
pelant, instituèrent  une  action  en  garantie  contre  leur  cédant 
Lefebvre.  Ce  dernier  intervint,  contesta  les  plaidoyers  de 
l'Appelant  et  répondit  spécialement:  l''  Que  l'Appelant  étant 
débiteur  personnel,  la  signification  de  l'action  équivalait,  vis- 
à-vis  de  lui,  à  la  signification  du  transport  ;  2*^  Que,  d'ailleurs, 
le  plaidoyer  de  paiement  et  le  dépôt  en  Cour  de  la  balance 
due  étaient  une  acceptation  de  transport  ;  IV  Négation  de  paie- 
ment. Le  31  décembre  1868  (Torrance,  J.),  jugement  fut  ren- 
du en  faveur  des  Demandeurs  et  de  l'Intervenant.  Ce  juge- 
ment fut  porté  en  appel,  et  fut  renversé  le  0  décembre  18()9, 
pour  la  seule  raison  suivante,  (]ui  est  mentionnée  dans  le 
jugement,  dont  voici  la  teneur:  "  Considérant  <]ue  l'aelieteur 
de  créances  n'a  pas  de  recours  utile  contre  les  tiers,  tant  (]Ue 
l'acte  de  vente  n'a  pas  été  signifié,  et  (|u'il  n'en  a  pas  été  déli- 
vré copie  au  débiteur,  à  moins  que  ce  débiteur  n'ait  accepté 
le  transport,  acceptation  qui  éc^uivaut  à  signification  et  que, 
partant,  le  ce.ssionnaire  n'a  pas  d'action,  à  moins  qu'il  ne  jus- 
tifie de  la  signification  accompagnée  de  copi<;  et  de  l'accepta- 
ti(.)n  du  transport.  Considérant  que,  dans  l'esjièce,  les  Deman- 
deurs intimés  ne  font  apparaître  ni  de  signification  et  déli- 
vrance de  copie,  ni  d'acci^ptation  du  transport  sur  lequel  est 
basée  leur  action,  et  que,  ])artant,  ils  ne  montrent  pas  un  droit 
lie  poursuivre  le  Défendeur  ap[\elant.  Considérant  que,  pour 
cette  raison  seule,  sans  entrer  dans  les  autres  motifs  y  conte- 
nus, le  jugement  dont  est  appel,  rendu  par  la  Cour  .Supérieure 
siégeant  à  Montréal,  en  date  du  81  décembre  18()8,  contient 
erreur  et  mal  jugé,  casse  et  annule  ledit  jugement  et,  procé- 
dant à  rendre  le  jugei  lent  tpi'aurait  dû  ivndre  ladite  ('our, 
renvoie  l'action  des  Litimés."  (14  /.,  p.  185;  1  li.  L.,  p.  ()07  ; 
2  R.  L,  p.  184,  et  8  R.  L.,  p.  89.) 

l>.\R\.\ui>  et  Paonuei/),  pour  l'Appelant. 

Pkhkixs  et  Ramsay,  pour  les  intimés  Forsyth  et  al. 

J.  ().  JosElMl,  pour  l'intimé  Lefebvre. 

vi;r  pour  iHi'i;  payo  du  moutiiiit  do  ses  lods  .sur  lu  produit  do  la  vonto,  sans 
avoir  au  ])ri''alal)lc  fait  sigiiitier  son  transport,  cette  oppr)sition  devant  être 
eonsidi'rée  connue  un  actt;  eon.serviitoire.  (Lnino/lic  <l  a/.,  ()|)posants  en  cour 
infi'ricure,  ap])elants,  et  Tnlnii  t/if  L' Espi'rnvn',  défcn<leur  en  cour  infi''rieure, 
intinii'',  ('.  IJ.  H.  en  appel,  Montréal,  10  mars  IS.'iT,  Lafontaink,  .1.  en  C, 
(dissident),  DrvAi,, .).,  Cauon,  J..  Iîadih.kv,  .),  infirmant  le  juffcment  deC.S. , 
.Mouti.;iI,  :{(»  mai  18,")(i,  I  ,(.,  p.  1(11  ;  7  D.T.  Ii.(!.,  p.  4!»  ;  ;">  \i.A.  H.i).,  p.  I(W, 
et  i;{  K..I.K.^>.,  p.  .")(»."..)  V.  cause  de  V'"'""  vs.  Atrhc'<ou,  i  D.T.IJ.C,  p.  .'ITH  ; 
4  K..l.U.(,t.,  p.  '_»(«,  et  1")  U.J.K.(,>.,  p.  -i.Vi. 
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FAITS  ET  ARTICLES.-EXPEH8ES. 

SlIl'EUIoU  ColIlM',  J'JlKJlu'tcHlTVlSiiH, 

Montréal,  :ii<l  Noveinber,  1S(3S. 
Coram  Tokuance,  J.        ^ 

ClIOLETTE  rs.  HKUIAUI/I'. 

llilil:  'l'Iuil  ;i  purty  in  u  (•iiiis(>,  wln)  lia.s  iiiiswfruil  a  ruie  for  interro- 
-.Mtoi'u'H  iip'iii  articiihitoil  fV.-'ts,  lias  a  riglit  to  liave  liis  expenses  taxed 
imiU-rC.  C.  I'.  •-';];!.  (1'-' /.,  |).  '2iii.) 

V.  Lei'ei'.vui:,  for  Pljiintitf. 

l)(jl  TUE  iuitl  DoU'i'iiK,  for  Defemliint. 


PEREMPTION  D'INSTANCE. 

Couu  Supérieure,  Montréal,  27  février  1868. 

Conini  Bertiielut,  J. 
J)ay  f6'.  Decoushe  et  Dorval. 

Jugé:  1^.  Qn'nn  Df'fendcur  (]ui  n'a  pas  comparu  peut  deinaiiiler  et  oli- 
toiiir  la  péremption  d'instance. 

2'-'.  l/C  Défendeur,  eu  ce  cas,  peut  sij^ner  lui-même  la  demande  en  \k'- 
remplion  et  constituer  procureur  lors  de  sa  présentation  eu  cour. 

3^'.  La  ci)ur  no  peut  prendre  connaissance,  d'elle-même,  du  fait  (jue 
l'avocat  du  Demandour  aurait  cessé  de  pratiipier. 

4'-\  La  .lemande  en  i>éromption  d'instance  est  indivisible:  d'oi"l  il  suit 
((u'un  a.  ni  des  Défendeurs  peut  la  demander,  et  dans  ce  cas  elle  est 
accordée  en  faveur  de  tous  les  IJéfendeurs.  (1) 

Cotte  action  fut  intentée  en  ISGl,  réclamant,  conjointenient 
et  solitlaireinent,  de.s  Défendeurs,  le  montant  d'un  billet  pro- 
missoire,  sicjné  par  eux  pour  aval,  et  une  balance  sur  le  loyer 
d'un  nuicpiisin.  Cette  action  fut  l'apportée  en  février  IMGI,  et, 
depui.s  lors,  aucun  procédé  n'a  eu  lieu.  En  noverpbn;  I8(i7, 
l'un  des  Défendeurs  sicrna  seul  et  fit  signifier  au  domicile  élu 
lie  l'avocat  du  Demandeur  une  motion  eîi  demande  de  péremp- 
tion d'instance.  Cette  motion  fut  présentée  à  la  Cour  Supé- 
rieure par  le  ministère  d'un  procui'eur  ul  l'itciihi[m  compa»"ut, 
là  et  lor.s,  .sur  cette  demande  en  péremption,  pour  le  Défendeur 
Dorval.  Le  Demandeur  lit  défaut  de  comparaître 

l*A(i\UEL(),  pour  le  Défendeur  iJorval,  s<aimit  les  proj)osi- 
tions  et  le.s  autorités  suivantes  aux  questions  .soulevées  par  la 
cour:  lève  Proposlf ion  :  Un  Défendeur  qui  n'o,  pas  comparu 
peut  demander,  et  obtenir  la  péremptioii  d' instance.    Code  de 

(1)  V.  art.  4,")7  ('.  !'.  ('. 
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Procédure  B.  C,  art.  454:  "  Tmita  instance  est  éteinte  |)ar  la 
"  (liscontinuation  de  pcnivi^uite  pendant  trois  ans."  Art.  457  : 
"  La  péremption  doit  être  déclarée  par  le  tril)unal,  sur  recpiête 
"  sommaire  signifiée  au  procureur,  s'il  y  en  a  un  :  sin(m  la 
"  demande  en  déclaration  de  péremption  doit  être  signifiée  à 
"  la  partie  elle-même."  Ainsi  le  (Jv)de  ne  dit  pas  si  cette  de- 
mande sera  faite  ptirle  Dé/endcur  liù-7iinae,  oupar  le  minin- 
tèrc  d'un  procwrcur  ;  et  il  a  évité  de  le  dire  à  dessein,  pour  ne 
pas  tomber  dans  les  inconvénients  apparents  du  Code  de  Pro- 
cédure fran(,'ais,  dans  les  cas  où  le  procureur  du  Détendeur  a 
cessé  d'agir  et  lorsqu'aucun  procureur  n'a  été  constitué  ;  car 
l'art.  400  du  code  i'ran(;ais,  eité  par  les  codificatextrs,  déclare 
"  (ju'elle  (la  demande  en  péremption)  sera  formée  par  requête 
d'avoué  à  avoué."  Il  semlilerait  résulter  de  ces  termes  que  le 
Défendeur,  non  représenté  par  un  procureur,  ne  pourrait  for- 
mer la  demande  en  péremption  d'instance.  Cependant  on  ne 
l'a  pas  entendu  ainsi  en  France.  Carré  et  Chauveau,  8e  vol., 
p.  433  (3e  édition),  interprétant  cet  art.,  disent:  "Jurispru- 
dence. Nous  pen.sons  que  :  1'^  Des  créanciers  peuvent  proposer 
la  péremption  d'instance,  du  chef  de  leur  débiteur."  Id  , 
p.  434  :  "  Mais  le  pouvoir  de  l'avoué  peut  avoir  cessé  pour 
"  l'une  des  causes  mentiormées  dans  notre  article,  dans  la  per- 
"  sonne  de  l'avoué,  soit  du  Demandeur,  (pii  aurait  à  défendre 
"  à  la  demande  en  \>éYQï\\\>iion,  soit  du  Défendeur  qui  aurait  à 
"  former  cette  demande  ;dans  le  second  cas,  elle  serait  formée 
"  par  requête  d'avoué,  contenant  de  la  part  du  Demandeur 
"  (en  péremption)  constitution  d'un  avoué  pour  occuper  sur 
"  cette  demande."  Id.,  p.  437  :  "  De  ce  que  l'art.  400  n'entend 
"  parler  que  de  l'avoué  du  Demandeur,  il  suit  que  le  Défen- 
"  deur  qui  n'a  pas  constitué  ayvoué  dans  l'htstance  n'est  pas 
"  di-pensé  d'employer  la  voie  de  la  requête  pour  former  sa 
"  demande  en  péremption  ;  ainsi  l'a  jugé  in  terminis  la  cour 
"  de  Metz  ;  mais  il  peut  le  faire  par  la  même  requête  quicon- 
"  tient  constitution  du  nouvel  avoué  et  sonnnation  d'au- 
"  dience."  Ainsi  le  Code  Napoléon,  qui  exige  que  la  recjuête 
soit  formée  d'avoué  à  avoué,  n'a  jamais  pi'étendu  que  la  pé- 
remption d'instance  fût  niée  à  celui  (}ui  n'a  pas  comparu  ;  de 
fait,  on  ne  trouvera  pas  une  seule  autorité  qui  soutienne  cette 
doctrine  :  et  il  n'y  aurait  aucune  raison  do  rendre  sa  position 
plus  mauvaise  (pie  celle  du  Défendeur  qui  aurait  comparu  ou 
])laidé  à  l'action  ;  la  péremption  étant  fondée  sur  -tuie  pré- 
somption de  discontinuation  de  l'action  et  dans  le  but  de 
mettre  fin  aux  procès.  La  seule  chose  recjuise  est  qu'il  n'y  ait 
pas  de  i)rocédés  utiles  dans  les  trois  ans.  C.  de  Proc.  B.  C, 
art.  458.  Or,  ici,  aucun  acte  de  procédure  n'a  été  fait  avant  la 
signification  de  la  motion  ;  cette  dernièrt!  est  faite  et  signée 
par  le  Défeudeui'  lui-même  ;  son  procureur  n'a  comparu  que 
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lors(|ue  la  motion  a  été  présentée  en  cour,  et  seulement  sur  la 
demande  en  péremption,  c'est  le  procédé  qui  remplace  ici  la 
constitution  de  procureur  signifiée  au  Demandeur  par  le  Dé- 
fendeur avec  sa  requête.,  en  France.  Cette  procédure  est  sui- 
vant les  principes,  car  disent  Carré  et  Chauveau  (p.  41  îi. 
Question  142<S)  :  "  C'est  un  principe  désormiiis  eerUdn,  par 
"  l'application  frécjuente  qu'en  ont  faite  les  cours  souveraines, 
"  {|ue  !a  demande  tsn  péremption  d'instance  eM  une  procédure 
'■'  nouvelle,  à  l<i  suUf  d'une  précédente,  et  tout  à  f<iit  indé- 
"  pendante  delà  ruuse  principale.  La  conséquence  immédiate 
"  de  ce  principe  c'est  qu'elle  doit  être  régie  par  la  législation 
"  sous  l'empire  de  laquelle  elle  est  formée."  Ils  répètent  la 
même  chose  au  Inis  de  la  page  488.  "  2"  Une  demande  en 
"  péremption  constitue  un  procèf*  à  part,  dans  lequel  on  ne 
"  p(!ut  plaider  ijue  le  seul  fait  de  la  discontinuation  des  pour- 
"  suites,  ei  sans  entrer  dans  la  discussion  d'aucune  (juestion 
"  relative  au  fond  <le  l'instance."  Il  faut  donc  ctmclure  que, 
quand  même  défaut  aurait  été  enregistré  contre  le  Défendeur, 
ce  dernier  jiourrait  toujours  former  .sa  ilemande  en  péremp- 
tion, car  c'est  une  demande  nouvelle,  tout  à  fait  indépendunte 
de  la  demande  princip<de,  et  on  ne  peut  entrer  dans  la  dis- 
cussion d'aucune  (picstion  relative  ait  fond  de  l'instance.  Il 
est  impo.ssible  de  voir  sur  quoi  serait  basé  un  jugement  (]ui 
distinguerait  entre  les  causes  contestées  et  celles  par  défaut, 
.sur  cette  (juestion,  car  la  loi  ne  distingue  pas  ;  "  toute  ins- 
"  tance  est  éteinte,  par  la  discontinuation  des  poursuites  pen- 
"  dant  trois  ans  "(art.  454),  et  les  auteurs  soutiennent  tous  la 
doctrine  contenue  dans  notre  proposition.  Cette  doctrine  n'est 
pas  nouvelle.  Pothier,  Proc.  Civ.,  n"  242:  "On  avait  douté 
"  autrefois  si  l'exploit  de  demande  donné  à  quelqu'un,  .sur  le- 
"  quel  il  ne  serait  intervenu  aucune  constitution  de  procureur 
"  ni  aucune  présentation  de  la  part  d'aucune  partie,  pouvait 
"  former  une  instance  sujette  à  pénnnption.  Mais  l'art.  1er  de 
"  l'arrêté  de  la  Cour  da  2S  mars  1(572  a  déclaré  qu'il  y  avait 
"  lieu,  en  ce  cas,  à  la  péremption,  et  que  la  di.scontinuation  de 
"  procédure  .sur  cette  demande  ne  pouvait  perpétuer  m  proro- 
"  ger  l'action  ni  même  intei'rompre  la  pre.scription."  2  Jousse, 
p.  4()5,  Orl.  1G()7.  .ie  Proposition.  La  signtdure  du,  Défen- 
deur Dorvid,  apposée  hors  de  cour  sur  la  motion  et  l'aris, 
fait -elle  foi  par  elle-même  .'  Cette  objection  a  été  .soulevée  par 
le  savant  juge  (jui  dit  :  la  sii/n.ativre  du  procureur  est  offi- 
cielle, mais  non  celle  de  la  partie  ;  ainsi,  sur  une  confession 
de  ju(/cment,  il  doit  être  assisté  d'un  avocat  et  faire  sa  dévia,- 
ration  devant  le  (jrefjier.  Cet  argument  est  ba.sé  sur  îles  faits 
qui  n'existent  pa.s.  ])'abord,  celui  (|ui  confesse  jugement  n'est 
plus  tenu  d'êti'e  assisté  d'un  avocat  ;  en  second  lieu,  l'as.sistance 
de  l'avocat  était  refjuise  pour  constater  l'identité  de  la  partie 
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(jui  comparaissait,  et  non  sa  sifjnatnre.  Ktifin.  lo  j^rottior  était 
pri'soiit  pour  recevoir  la  confession,  comme  oHicicr  ministériel 
dépositaire  du  document,  et  rien  de  plus.  Cet  argument  n'a 
donc  pas  d'application.  La  proposition  .soulevée  par  l'objection 
reste  donc  à  prouver.  Eh  bien,  elle  n'a  aucun  fondement.  Dans 
ce  pays,  le  ministère  du  procureur  n'est  requis  dans  aucun  cas. 
'J'outes  les  parties  peuvent  comparaître  en  personne  (art.  2)î, 
C  de  P.).  Si  elles  peuvent  comparaître,  elles  ont  donc  le  pou- 
voir de  signer  officiellement  les  avis  de  comparution,  de  même 
(|ue  tous  les  proeédé.s.  Si  le  ministère  du  procureur  était  né- 
ces.saire  pour  certifier  la  signature  de  la  partie,  à  quoi  .servirait 
cet  art.  28  ?  Et  les  auteurs  fran(;ais  modernes,  et  Potliier,  qui 
donnait  au  Défendeur  (pii  n'a  pas  comparu,  ou  qui  a  comparu 
en  personne,  le  droit  de  demander  la  péremption  d'instance, 
et  de  nommer  lui-même  l'avoué qu' il  coiL^titue,  comment  l'en- 
tendent-ils,  .s'il  faut,  auparavant,  la  signature  d'un  avoué  pour 
certifier  celle  de  la  partie  le  constituant  l  Cette  prétention  est 
contraire  à  une  disposition  formelle  du  Code  de  Procédure. 
L'art.  145  déclare  que  la  dénégation  de  la  signature  tlunc  per- 
sonne, faite  par  elle-même,  sur  un  billet,  lettre  de  change  (nt, 
tout  écrit  ou  document  wux  sein;/  pvivé  est  nulle,  .sans  une 
déposition  souir,  serment  à  cet  effet.  Et  la  signature  d'une  par- 
tie à  un  procès,  sur  un  acte  de  procédure,  ne  .serait  pas  consi- 
dérée véritable  jusqu'à  preuve  du  contraire,  lorsqu'elle  prétend 
l'avoir  .souscrite  elle-même.  La  Cour  n'a  aucune  raison  de 
mettre  en  doute  la  signature  du  Défendeur  Dorval  ;  elle  ne 
]>eut  pas,  et  elle  n'a  aucun  intérêt  à  le  faire.  'îe  Proposit ion . 
/)a/?„s  le  cufi  on  le  procureur  du  Demandeur  eût  cessé  de  pra- 
tiquer et  eût  laissé  la,  province,  sans  en  donner  d'avis  aux 
parties,  il  y  aurait  lieu  à  la  péremption  ;  de  plus  la  cour  ne 
peut  prendre  eonn<tissance  d'elle-niéme  de  ce  fait.  Code  Proe. 
C.  B.  C,  ai-t.  200-1-2.  Art.  202  :  "  Si  le  procureur  d'une  par- 
"  tie  cesse  ses  fonctions,  soit  par  la  nomination  à  une  charijo 
"  puhlique,  incompatible  avec  la  profe.ssion  de  procureur,  soit 
"  ])ar  stispension  on  décès,  la  partie  adverse,  si  elle  est  rcpré- 
"  sentée  par  procureur  ad,  lites,  en  e.st  censée  suftisannnent 
"  informée  sans  qu'il  .soit  besoin  d'autre  avis."  Cet  article,  dit- 
on,  n'est  pas  limitatif,  car,  <lans  un  cas  de  démence  du  procu- 
reur, la  parti(î  n'est  ])lus  représentée  et  ne  peut  plus  agii",  et 
la  même  raison  di'  décider existt;  (1  Pigeau,  |).  347):  de  même, 
si  elle  (piitte  son  état  (id.)  par  la  vente  (pie  le  procureur  Ferait 
de  sa  charge  à  un  autre  procureur,  ainsi  (;ue  cela  se  faisait  et 
se  fait  encore  en  France  (Pothi<;r,  Proc.  C,  n*^'  2'M\).  Tout  ceci 
est  ba.sé  sur  le  pi'incipi'  "contra,  non  rolentem  a;iei'e,"  etc. 
(note  2  de  IJugnet,  à  la  p.  110,  sui'  n'''  247,  où  d'autres  cas  sont 
cités).  Mais  doit-on  l'entendre  ainsi  du  cas  où  le  ]n"ocurenr,  en 
Bas-Canada,  a   lais.sé  le  pays  ?    Pothier  (n"^  28(5,  P.  C.)  donne 
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la  liiiHou  suivanto  dv  l'art.  202:  Chh  fdUs,  (\\t'i\,  ne  penmit 
s'iffitoirr  (hius  la  Jii  ridiction  ;  d'où  l'avis  ii't'st  pas  nécessaire. 
Lorwiue  li>  procurtMU'  cluiii{,'e  d'état  vu  vendant  son  office  à  un 
autre  (|ui  le  remplace,  le  fait  est  de  suite»  connu  par  le  procu- 
i-eur  ;  mais  lors(|u'il  laisse  le.pays,  le  fait  n'est  pas  toujours 
connu  pareillement.  On  peut  l'i^morer  longtemps  à  cette  épo- 
f)ue,  où  les  voyages  sont  fré(|Uents;  on  ignore  s'il  doit  revenir 
Iticntôt,  ou  s'il  est  établi  en  pays  étranger  ;  le  fait  n'»(st  pas 
rare  (|u'un  avocat  fasse  un  voyage  d'ass(>/  longue  durée  ;  cejien- 
dant,  ses  associés  continuent  la  besogne  vu  son  nom.  Et  com- 
ment serait-on  lei/ii  à  demander  la  nomination  d'un  nouveau 
|)rocureur  ;'  Mais  le  code,  (jui  est  iKitre  loi  sui"  cette  (juestion,  a 
prévu  un  autre  cas  (|ui  est  celui  «lu  Déft.'udcur  en  cette  cause, 
savoir  lorsiju'uve  partie  n'est  pas  re^tréseviéfi  par  wu  procu- 
reur ad  lites.  Ce  n'est  (|ue  lorsqu'elle  est  ainsi  représentée, 
"  (|u'elle  n'a  pas  besoin  d'avis  que  le  procureur  de  la  partie 
adverse  a  cessé  ses  fonctions,  par  sa  nomination  à  un  emploi 
jMiblic,  sa  suspension,  ou  son  décès  ;  "  ou  par  sa  démences  ou 
autre  incident  semblable.  Et  cette  restriction  est  fonilée  en 
l'aison.  "  Cela  ne  peut  s'ignorer  dans  la  juridiction,"  dit  Po- 
thier,  c'est-à-dire,  parmi  le  barreau  ;  mais  les  parties  elles- 
niénies  peuvent  certainement  l'ignorer,  et  c'est  ce  qui  est  ai-ri- 
vé  ici.  Non  seulement  le  Défendeur  l'ignorait,  mais  son  pro- 
cureur, sur  la  demande  en  péremption,  l'ignorait,  l'huissier 
l'ignorait,  ))uisqu'il  certifie  avoir  signifié  la  motion  à  son  hii- 
reau,  en  la  cité  de  Montréal.  Ce  certificat  ne  peut  être  attacjué 
par  de  simples  afïidavits,  (|ui  d'ailleurs  n'existent  pas  ici  ;  il 
faudrait  une  insci'iption  de  faux,  Lo  nom  de  ])ay,  avocat,  est 
toujours  resté  à  la  porte  de  l'étude  de  J.  (J.  Day;  personne 
n'était  tenu  de  jirendre  des  informations  spéciales  à  ce  sujet. 
Le  ca.s  actuel  ne  tombe-t-il  pas  plutôt  sous  l'art.  201  ?  ])'ail- 
leurs,  la  cour  no  pouvait  d'elle-même  prendre  connaissance  de 
ces  faits.  Elle  ne  peut  juger  (pie  d'après  la  preuve  qui  en  .serait 
faite  et  non  ])ar  .saconnai.ssance  privée,  ou  une  connaissance  ac- 
(|uise  en  dehors  des  formes  réglée^s  par  la  loi.  L'information  d'un 
tiers  donnée  privéïiient  doit  être  rejetée  sans  balancer.  Careille 
détruit  les  formes  réglées,  tend  à  l'arbitaire  et  à  condamne)' 
sans  entendre  celui  qu'elle  accuse.  La  cour  ne  peut  rejeter  le 
rajiport  de  l'iiuissier,  certifiant  (|Ue  l'avocat  du  demandeur  a 
un  bureau  en  cette  ville,  sans  inscription  de  faux,  ou  preuve 
légale  de  sa  fuu.ssoté,  Voilà  an  moins  uve  si(/nidure  ojpcieUc 
et  unlhmihjuc.     The  New  Citi/  (fas  Co.  vs.  Mi  Donnai  {\ ). 

(1)  La  ivglc  ilo  i)(''ruiii])ti()n,  (jiii  veut  (juc  toute  instaiioe  .soit  éteinte  ])iu'  la 
(lis(ti)iitiiiiuiti  )n  (les  ])r()ei''(lui'es  peuilaut  trois  au8,  est  ali.solue  ;  la  péieniptiou 
a  lieu  loi's  inêiue  (jue  le  (leiuaiiileiii'  uo  seiait  pas  repiésenté  pui'  buite  tli' 
i'aliaiidoii  (le  leur  profession  par  .ses  proeureui's  poui'  leveuif  luareliaiids. 
{Ntiunlli-  Cil  il,  <!ii'.  di- la  Citi' di  Mo)itr<!al  v.s  ^f,•/)ollne/l,  ('.S,,  ^fl,nll•l'lll, 
30  mai  IS.W,  Day.  .T.,  Smith,  .!.,  et  Mum.i-.i.kt.  .1..  3  .1.,  p.  '2h:\.) 
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/fC  Question.  L'instance  eM-elle  divisible  ?  Si  elle  ne  Vest 
pas,  quelle  sera  la  conséquence  de  cette  solution  sur  lit  pré- 
sente demande  en  péremption?  Le  (l('»fonflenr  Dorval  soumet 
((ue  Irt  péremption  <le  cette  cause  doit  lui  être  iicconlée,  soit  que 
lu  cour  considère  l'instance  divisible  ou  non.  Si  l'instance  est 
divisible,  ainsi  (pie  le  prétendent  un  grand  nombre  d'auteurs, 
1(»  défendeur  peut  la  diviser,  (piant  à  lui,  par  sa  demande  en 
péremption  ;  cela  est  évident.  Si,  admettant  la  jurisprudence 
de  la  cour  de  cassation  et  des  autres  tribunaux  de  France,  la 
cour  déclare  l'instance  indivisible,  il  .s'ensuit  (pie  la  demande 
de  pér-emption  (pie  fait  un  seul  défendeur  profite  à  tous  les 
autres,  suivant  cette  même  jurisprudence  et  connue  con- 
.séupience  du  principe  même  d'indivisibilité.  En  effet '•cbaipie 
cobéritier  ou  représentant  légal  du  créancier,  pinit  exiger  en 
totalité  l'exécution  de  l'obligation  indivisible"  (art.  1129 
C.  C.  B.  C),  ce  qui  déc(nile  de  la  nature  même  de  cett(î  obli- 
gati(m,  qui  n'est  pas  susceptible  de  parties  .soit  matérielles  ou 
int(dlectuelles  (art.  1124),  de  sorte  que  "chaque  créancier  peut 
exiger  en  totalité  l'exécution  de  l'obligation  indivisible."  Or, 
il  a  été  établi  clairement,  ci-dessus,  que  la  demande  en 
péremption  d'instance  "  est  une  nouvelle  procédure,  à  la  suite 
"  d'une  précédente,  et  tout  à  fait  indépendante  de  la  cau.se 
"  principale  (pi'elle  tend  à  faire  anéantir,  parce  cpi'elle  a  une 
"  tout  auti-e  origine,  un  tout  autre  point  de  départ"  (Carré, 
p.  418,  Question  1428).  En  outre:  "  Toute  instance  est  éteinte 
]iar  la  disc(mtinuntion  de  poursuite  pendant  trois  ans"  et  elle 
e.st  déclarée  telle  sur  reqU(He  .sommaire  (Art.  454-7  C.  Proc. 
B.  C).  Donc,  tous  les  défendeurs,  par  la  di.scontinuation  des 
poursuites,  ont  droit  de  faire  déclarer  l'instance  périmée, 
et  deviennent,  par  là,  créanciers  et  demandeurs  ;  d(mc,  si 
l'instance  est  indivisible,  chaque  Défendeur  a  droit  d'exiger 
en  totalité  la  reconnai,s.sance  de  ce  droit,  c'e.st  à-dire,  de  deman- 
der la  péi'emption,  laquelle  profite  à  tous  les  défendeurs.  Cet 
argument  ,se  réduit  au  syllogisme  suivant  :  cha(|ue  créancier  a 
droit  d'exiger  en  totalité  la  reconnaissance  d'un  droit  indivi- 
sible ;  or,  la  péremption  d'instance  est  la  reconnaissance  d'un 
droit  indivisible  ;  donc  chaque  défendeur  a  droit  d'exiger  en 
totalité  la  péremption  d'instance.  Rodière  {de  la  solidarité 
et  ind.,  n*-'  47()),  (juoiquc  cond)attant  cette  conséquence  de 
l'indivisibilité  de  l'instance,  comme  contraire  aux  principes, 
lorsque  l'objet  de  l'action  est  divisible,  l'admet  cependant 
lors(pie  l'objet  du  procès  est  indivisible,  d'après  le  principe  que 
nous  venons  de  donner  et  aussi,  lorsqu'il  y  a  solidarité  entre 
les  défendeurs  (ce  qui  est  le  cas  ici),  d'après  un  principe 
analogue.  "  Ce  n'est  que  lorsqu'il  y  a  solidarité  entre  les 
"  défendeurs,  ou  indivisibilité  dans  l'objet  du  procès,  que  la 
"  péremption   obtenue  par  l'un   des  défendeurs   profite   nui- 
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"  tnolloniont  aux  autros  ;  dans  le  premier  cas,  parci'  (juc  tout 
"  débiteur  Holidairc  est  censé  mandataire  tie  st-s  codéliitenrs, 
"  (inand  il  s'aj^nt  de  faire  leur  condition  miMllenre  ;  dans  le 
"  second  cas,  ))iirce  (|Ue  la  péremption  resttirait  sans  effet 
"  vis-à-vis  même  de  la  partie  (jui  l'aurait  obtienne,  si  elle  ne 
"  profite  à  ses  litis  consorts."  Le  défendeur  se  trouve  deman- 
deur sur  la  demande  en  péremption:  or  Unit  créancier  solidaii-e 
a  droit  de  poursuivre  seul  l'exécution  de  toute  l'oltlijufation 
solidaire:  donc  un  seul  défendeur  a  droit  de  demandei-  In 
pércnnption  d'instance  qui  profite  à  tous  les  défendeurs.  C'est 
le  même  principe  ([Ue  celui  déjà  doinié  jilus  haut.  La  juris- 
prudence moderne,  en  France,  avons-nous  dit,  a  étaMi,  tl'une 
manier»;  constniite  et  invariable,  le  pi'incipe  d(î  l'indivisilnlité 
<le  l'instance  et  de  la  demnnde  en  péremption,  avec  la  con- 
clusion qu'un  ..eul  défendeur  peut  la  demander,  et,  alors,  elle 
profite  à  tous  ses  codéf»Miil(nn's,  (|Ue  l'objet  «lu  procès  soit 
divisil)le  (m  non.  C'est  ce  que  nous  alUnis  établir.  7  liioclie. 
Journal  de  Procédure,  p.  102,  art.  1  «87  ;  Héritii'rs  Prost  vs 
Héritiers  Schnial,  Cassation,  (5  Janvit^r  IS41  :  Kejet  l't  confii'- 
mation  de  l'aiTêt  dv,  la  cour  d'appel  de  (jolmar.  "  Attendu 
"  que  1(!  principe  <Uï  l'indivisibilité  de  procédurti  doit  profdi'.i' 
"  aussi  bien  aux  défendeurs  comme  aux  demandeurs  :  attendu 
"  que  si  la  péremption  est  urquisr.  ris-à-ris  de  tous  les 
"  (lemander.rs,  et  (ju'uv  des  défendeurs  dcvutvde  quelle  soit 
"  prononcée  par  la  justice,  l'instance  est  éteinte,  on  ne  peut 
"  plus  la  faire  rerirre,  et  le  principe  de  l' indivisibilité 
"  profite  à  tous  les  défendeurs,  parce  que  le  silence  de  l'ane 
"  des  parties  ne  peut  nuire  à  ses  litis  consorts,  attendu 
"  tpx'en  le  ju^'eant  ainsi,  loin  de  violer  les  principe.*  de 
"  péremption,  on  en  a  fait  une  juste  application.  Rejette." 
IL  Hioche  (id.),  p.  >?()!),  art.  -SKi-l',  Mermi't  et  Hesaneon,  (în;- 
noble,  20  déc.  LS44,  et  ]).  37L  (id.)  veuve  d'Etrai:fues  et  lîarii'e 
et  al.,  (Jrenoble,  2<)  avril,  LS4')  :  Limojres,  22  avril  1.S41  (eité 
en  note,  p.  8()!),  id.)  ;  Colmar,  28  déc.  IHIV,),  Sirey  40,  2,  400, 
Riom,  8  juin,  185:i,  Sirey,  année  LS58,  2,  p.  582.  Ju^'é.  "  Que 
"  la  péi"em|)tion,  demandée  [lai*  une;  partie  seulement  des 
"  défen<leurs  ori^inaii-es,  ])rofite  même  à  ceux  (pli  ne  l'ont  pas 
"  demandée,  mais  qui  déclarent  ultérieurement  y  adhérer." 
C.  cassation,  8  février  LS43  (Rouveire)  Sirey  4.'},  L  +L5.  Id. 
Riom,  G  nov.  LS47  (Laviifne)  Sirey  48,  L  Ju/jfé:  "  Que  même 
"  elle  doit  être  prononcée  à  ré<i;ard  de  C(îs  derniers,  encore 
"  qu'ils  déclareraient  ne  vouloir  pas  en  profiter  et  si/  opposer 
"  de  leur  chef;"  Nîmes,  27  janvier  1840  (  Bayle)  Sirey  48,  2,  072. 
On  ne  trouve  que  deux  arrêts  contraires,  di;  la  cour  de  Riom, 
l'un  du  20  août  1821,  l'autre  du  1er  juillet  1825  (Sirey,  27, 
230).  Mais  on  le  voit,  par  les  dates,  ces  deux  airêts  d'uiu; 
C(mr  royale  sont  de  V)eaiicoup  antérieurs  à  ceux  de  la  cour  <le 
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oiissiitiou  et  à  tous  ceux  citÔH  ei-dcssus.  Aussi  luftour  i\o  llioiii 
«'st-ello  ivvonuo  h  Iii  jurisjjrudenou  uiiivcrst'lloniL'ut  (''talilii'  eu 
Krjiuoo,  ])>ir  l'jirn't  ci-(lossus  cité  du  H  juin  ltS5!i  (Sijoy.ivnnro 
IMô;i,2,5H2.)  Autours (io  la  iiuMuo  opiui(in.  Carré,  u^  1427  ;  IVr- 
riat,  p.  ;i57  ;  Merlin,  Répertoire,  t.  17,  p.  .S22,  et  Question,  y"' 
l'éreniption,  §  (i,  n*-'  l  ;  Favard,  tome  4,  p.  l!>2,  n*''  4.  Uodièï'e,  n" 
47r),  I)  ;  \Vu)c]w,ilicti(inn(nre  île  Pi'oe.,  l'ereiiiptlon  (5  vol.)  i^  •''. 
n"  147,  H  et  Huiv.  ;  'J'iioniino,  n*^  440.  Jiufé;  "  L'appel  de  l'une 
des  parties  contr(3  un  jujEfiMuent  ijui  repoussait  une  demande  (tu 
péremption  a  été  dé.vlarê  profiter  aux  purties  (jiti  i\'<iV(iit'nt 
pas  appelé."  C.  CASSATION,  13  juillet  IS.'iO.  Devill,  31,  55.  Sur 
(piel  principe  cettc^  dernière  décision  H'a|)puie-t-elle,  si  ce  n'est 
sur  ccilui  (jue  chaque  créancier  solidaire;,  ou  d'une  c1io.s(î  indi- 
visilile,  p('ut  la  demander  seul  (  Mais  cette  doctrine  de  l'indi- 
visibilité do  l'instance  admise  avec  tant  d'uniformité,  et  dans 
toutes  ses  conséquences  ))ar  la  juri.sprudenc(s  est  vivement  at- 
taf|uée,et  combattue  avec  force  par  plusieurs  auteurs  do  mérite. 
Ht  l'on  p(!ut,  certes,  se  demander  si  lille  Jie  pèche  pas  contro  les 
vrais  principes.  L'instance  est  de  t'ait  souvent  divisée;  elle  ne 
finit  ])as  toujours  de  la  même  manière  à  l'éjjjard  de  tous  les 
J)éf(Mideurs,  ni  .\  l'épird  de  tous  les  Demandeurs.  Qut!lf|ues-uns 
des  Demandeurs  ^ont  i'0(;us,  d'autres  rejetés  dans  leur  «liMuande  ; 
V.  ir.  dans  une  action  par  des  enfants  douairiers,  dont  (|uel- 
(|Ues-inis  ont  fait  acte  d'héritiers,  (|uel(|ues-uns  des  Défon<leurs 
sont  condamnés,  d'autres  sont  absous.  L'une  des  parties  fait 
appel  d'un  jugement  interlocutoire,  tandis  qu'uiu'  autre  y 
adhère.  L'un  d(!S  con.sorts  transiffe  avec  queUiues-uns  ou  avec 
tous  ses  adversaires,  tandis  «lUe  l'instance  se  poursuit  contre 
les  autres  consorts.  V<ur  ce  (|ue  dit  Hourboau,  continuation  de 
Roncenno  (5  vol.,  Proc.  civile,  p.  ()52,  3,  4,  7,  GOO)  ;  Jh-illon,  vo 
Pérempfum,  n^  5,  bis.  V^oir  aussi  1  Pigeau,  Comm.,  p.  077  ; 
Reynaud,  n**'  101  ;  Fron\inville,  Org.  et  compétence  des  cours 
d'appel,  tome  2,  n^  1038.  Rodière  admet  la  divisibilité  de 
l'instance  à  l'égard  des  Défendeurs,  lors(]u'ils  no  sont  pas  dé- 
biteurs n()lid(iires,ou  déhiteura  d'un  objet  indivisible,  n"  475. 
Ainsi  tout  le  monde  est  d'accord  sur  ce  point,  savoir  (ju'nn 
Défendeur  ne  peut  pas,  par  caprice  ou  intérêt,  empêcher  ses 
codéfendeurs  do  «lemander  la  péremption  de  l'instance.  Ceux 
(|ui  disi'nt  que  l'instance  est  indivisible  (Umnent  le  bénéfice 
(le  la  péremption  à  tous  les  Défendeurs.  Rodièx'c  est  du  même 
avis,  lors(|ue  les  Défondeurs  sont  poursuivis  .solidairement  ou 
sont  débiteurs  d'un  objet  indivisible.  Ceux  qui  sont  en  faveur 
de  la  divisibilité  de  l'instance  accoi-dent  à  chaque  Défendeur 
le  droit  de  faire  périmer  l'instance  pour  lui-même,  ce  qui  ne 
souffre  aucune  difficulté.  Donc  le  Défendeur  Dorval  ne  peut 
pas  faire  autrement  (pie  de  réussir.  Le  27  février  iiSGS,  le 
jugement  suivant  fut  prononcé  :    "  La  Cour,  ayant  entendu  le 
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(l»''rt'ii(l(«nr,  .iost'ph  H.  Dorval,  ot  le  DcninndtMir,  pur  hsuiH  avo- 
cats, H»ir  la  iii()tii)ii  «le  Dorval  du  2')  uovcniluo  «Ifi-iiicr,  à  Trllt-t 
(|U0  cette  instaïK'c  soit  déelaive  iM'iiméo  et  éteinte  et,  en  coii- 
.sé(|Uenco,  dél)()Utée  avec  dépens,  attendu  (]u'il  «'est  écoulé  plus 
de  trois  ans  depuis  le  dernier  ])rocédé  l'ait,  ainsi  «pi'il  apjiert 
au  certificat  du  l'rotonotaire  de  cett'-  Cour,  accorde  ladite 
motion,  et,  en  consé(|Uence,  déclare  ladite  action  périmée  et 
éteitite,  et  la  déboute,  avec  les  dél>oursés  t'iuts  par  le  Défen- 
iU'ur.  (12  J.,  p.  2(ir).) 

J)av,  avocat  du  J)emandi.'Ur. 

pAfiNl'Kl.o,  conseil  du  défendeur  Dorval, 


INSOLVENCT.-CROSS  EXAHINATION  OF  INSOLVENT. 

Sui'EnioJi  ContT,  Monti-eal,  14tli  Octoliei-,  lS(i,s. 

Corani  Monk,  J. 

In  i]w  niatter  ot'  Kdward  C  Frasc'r,  un  Insolvent,  and  Ttiw- 
ci-ède  Sauva^'eau,  Assii^nee,  and  l'ercival  15.  W'inniui'wV  c/., 
creditors,  l'etitioneix 

Ifihl:  That  an  insolvont  (»r  party  suinnioiioil  for  oxaininatimi  as  tn 
liis  eslate  and  efl'ects,  u|iiiii  (lalli,  iiinlor  tlie  liisdlvont  Act  uf  lS(i4,  cli. 
17,  Ht'e.  10,  ss.  'J,  caiiiioL  lie  crd.ss-n.xaiiiincd.  (1) 

Kdward  ('.  Fraser  ]lavill;.,^  under  tlie  ]irovisions  ol'  tlie 
Insolvent  Act  or  IS()4  (amendiiient  ol'  IcSO')),  an  assi<;n- 
nieiit  to  TanercMlc  Sauva<feau,  Otlieial  Assi^rnee,  was  sinimion- 
ed,  under  tlie  Insolvent  Act  of  I(S(Î4,  l'or  exiuinnation  under 
oatli,  as  to  lus  estate  and  effi'cts,  bi'fore  a  .)udj,''e  of  tlie 
Superior  Court,  was  sworn  and  exaniined,  at  lengtli,  l'} 
counsel,  i'oi-  tlie  creditors,  petitioners.  l'etitioners  objecteil  to 
aiiy  cross-exaniination  wliatever,  as  uot  allowed  \>y  the  Act. 

.1.  A,  I'kijkins,  for  creditors,  oj)posiiin-  any  cross-examinatioii 
of  the  party  liy  liis  own  counsel,  arj.!,ue(I  :  Ist.  'i'iiat,  wliilo  tlie 
jirinciple  of  law  wivs  tliat  no  witness  could  be  i"epi'eseiite(l  liy 
counsel  and,  tlioufjh  tliei'e  could  lie  no  objection  tliat  counsid 
sliould  attend  to  n'Uiird  tliat  tlie  drjiosition  bc  t'airly  and  cor- 
rectly  taken,  yet,  tliat  sucli  counsel  had  no  ri^lit  to  interfei'e  ; 
2nd.  That  no  cross-exaniiiiation  was  providetl  foi-  by  the  Act, 
under  wliicli  the  examination  was  allowed:  IJid.  That  tin- 
jiarty  could  not  niake  any  évidence  for  himself  an<l,  tlieiu!- 
fore,  any  cross-cxaiiiination  was  usoless  :  4tli.  That  there  was 
no  case  btifore  the  Court  wheivin  the  déposition  could  niake 

(I)  V.  !tit.  271  ('.  r.  (', 
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eviilcncc;  Sth.  Tliiit  tho  Act  rospectin^  insolvency,  hoc.  H), 
Hs.  2,  pruvidcd  roincdy  for  iiHsij^iu'o  or  creditors,  to  oi)tiiiii  in- 
Fonimtioii  t'roiii  tlic  dclitor.  Ix-t'oro  liis  public  oxaurmiitioii 
toiicliin^'  liis  estât*!  uikI  cffi'fts,  undt-r  oiitl»  ;  (itii.  Tliiit  tlio 
piirty  uiidt'r  cxaiiiitintioii  \v»is  snppoHcil  to  Imvc  iin.svvc^rod  ou 
tivcry  point  wlioreon  (jucstioiu'il,  uiid  liuviii^  liiid  ail  lilx-rty 
to  auswcr  as  lio  dcciiu'd  fit,  had  now  no  intcrcst  by  his  own 
oatli  to  ti'.stifv  to  auv  tacts  in  bis  own  t'avor.  i 'itcil  McOwan 
and  Co.,  Insolvcnts,  (Smith,  J.),  lH(i5,  and  Féron,  Insolvcnt, 
(Ikd^d.'y,  .J.),  IM<)5.  (l). 

V.  ('AssihV,  Q.  ().,  ronti'ii,  cont»'nd(,'(l  that  it  was  a  principlc 
ot'  cvoi'y  law  that  a  vvitnoss,  once  cxaininrd,  liad  a  ri<,dit  to  bc 
cniss-cxaininfij,  and  that  tlic  propositions  ar<ifu<'(l  liy  pctition- 
crs  wore  not  t'oundcd  in  law.  ('itod  S.C.M.,  IMGM,  Nlacfarlani-, 
an  insolvcnt,  (Mombdct,  J.),  wlicrein  sncb  cross-cxan»ination 
was  alloWfd  by  tlic  jud^^'t.  His  Honor,  in  niaintainiiiLC  olijcc- 
tion,  statt'd  tbat,  aFtor  consultation,  he  was  ol'  opinion  that  no 
cross-«'xaniination  in  Iil<(!  nuittci-s  was  allowcd  l»y  law,  oi' 
should  l>i'  .sanctionod  by  i\w  .jud^e.  (  )lij('ction  as  to  ri<^bt  of 
cross-cxaniination  oF  tbc  insolvont  niaintainod.  (12  J.,  p.  272  ) 

I'kukins  and  Uam.sav,  for  croditors. 

Lkhi.anc  and  C'as.siI)Y,  for  insolvcnt. 


ASSESSMENT  FOR  STREET  IMPR0VEHENTS.-27  AND  28  VIC, 
CAP.  60,  SEC.  27. 

Sui'EiiioH  Court,  Montréal,  31st  October,  18(58. 

Corani  Torra.vce,  J.    [ 

E.r  p((i'lc  Thomas  Jenkincî,  pctitionor  for  certiorurl,  and 
.1.  P.  Se.xtox,  Roconk'r,  <iikI  The  Mayoii  etc.,  prose- 
cutors. 

27  iind  28  Viotoriii,  cap.  <I0,  sec.  1*7,  autliorizcs  tlie  City  Council  of 
Montroîil  to  onlor  l)y  ri^solution  (certain  strect  im|irovfliiuMit.s,  "  surh  us 
(liTHseil   .stonti  paviiij,',  llii^'stono  or   hrick  footiuitlis  (ir  sidewalks,"   ami 

(1)  Lu  statut  (le  droit  coiiiinun  ayant  .spruialeiueut  (liV'rt'ti'-  ((uc  l'i'-pouso  ne 
(lovra  pas  ("'tri:  ti'inoiu  pour  ou  <u»ntre  son  i''|)()ux,  la  fuiniiu!  du  failli  ne  peut 
i"'tre  eiti''e  t'ouiuie  t(''nioin  relativi-nu'ut  aux  affiiires  de  sou  mari,  nonol)stant  le 
S  4  de  la  .see.  Kl  de  la  loi  des  Faillites  de  liS(i4,  cli.  17  des  Statuts  du  Canada, 
•27  et 'iiS  V'ic't. ,  le((uel  il(''eivte  (pie  ;  "Toute  autre  pjrsonne  (pie  l'on  eroii  en 
possession  de  renseigiu^nents  à  l'égard  des  biens  ou  effets  du  failli  pourra  aussi 
être  iutji'rogi''  di  temps  à  autre  sur  sermjiit,  duv  ait  le  juge,  (piant  à  tels  biens 
on  effets,  sur  un  ordre  du  juge  à  eut  égaril,  ordre  (pie  le  juge  pourra  aeeorder 
sur  re(pi("'te  donnant  de  lionnes  raisons  pour  tel  ordre,  sans  avis  au  failli  ou  à 
la  ])ersounc  devant  î-tro.  ainsi  interrogi'-e. "  (Aff.iire  de  Keron,  failli, (!. S.,  Mont- 
réal, :n  oetobre  ISi;,"),  i}\niii,r.v,  .1  ,  KM.,  p.  111  ;  1  L.C.L..I.,  p.  !t!)  ;  l.">  R.  .1. 
R.  <).,  p.  (57.) 
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U>  iiHscHH  flio  coMt  iipon  tlio  nmpriotorH  ul"  tlin  r»Mil  cHtiitc  Hitiiiilc  tipnii 
fitlit-r  Hiilt«  of  tlu>  Hiri't't-,  niKl  rciiuiro-  tlio  City  Hiirvoynr  tc>  iihhchs  ilic 
co-t  ii|Hm  tilt'  nroprit'toiN  iicoonlinu  tu  tln'  frinitav'*'. 

//«/(/  :  l8t.  TImt  11  ri'Holulioii  «il'llio  City  ('(iiiiuil,  onlnriiijr  lla>:.Hti)im  «c 
hriciv  (ontpiitlis  (iii  tilt'  altt^riiiitivt'l  wiin  voit!  fur  iiiicfrtaiiitv. 

L'iwl.  Tliiif  tlio  City  Siirvt'vor's  iisst'Hyiiii'iit  roll  Hlimild  mIidw  tluit  tlin 
l'oMt  of  tln>  imiiroviMiifiit  wiis  apportioiu'd  iipuii  tlm  rt'iil  t-HtiitiMiffiinl- 
iii^'  lo  llie  fr  uitiiirts  iind  tliat  an  AnHi'Ksmt'iit  itoll  «iiiiplv  Htuiinn  tliat 
lie  liail  "  nsHCSMoil  on  tho  pHipriftors  iicTordinn  to  law,"  wivh  InHullitionl. 

'l'oititAN'cK,  .î.:  'l'IiÎH  ciisf  (M)int'H  licfori'  tlu'  ('t)nrt  on  a  wrît 
i>t'  cn'lioi'di'i,  whicli  liiiH  n'iiiDVL'il  lici-f  tlic  proct'cdin^^'s  iiinl 
jtiil^'nifiii  in  a  eaust'  rcturnahlt^  antl  rctnrnt'tl  liet'orc  th»;  City 
llt'coi-iltîr,  on  tlic  22nil  April  last,  whtTfin  tlif  iMayor  l'I  <(l.  of 
Mtnitroal  wcrt'  IMaintiHs,  antl  'l'iionias  .Icnkini,'  was  Dffi^n- 
tlant,  antl  finally  (li'terniiiR'tl  by  tlif  Hceortler,  on  tli<' 2ntl  May 
last.  Tilt'  proccftlin^s  bcforc  the  lU'Conlcr  werc  tt)  rt'CoviT  a 
snni  of  >51!)!l."2(),  as  tht;  pricf  antl  valni,'  t)f  CAîA  yards  of  l'ots- 
tlani  fla<rgin^',  laid  in  front  t)f  Dt'fciitlant's  pi'opt'rty,  in  Notre 
Dame  stront.  The  Défendant  met  the  ileinand  by  a  ])reliniin- 
ary  exception,  alleginj,'  tliat  th(>  cause  of  action  was  insuHi- 
cieiitly  antl  ii-rej^ularly  stated,  wliicli  was  disniisst'tl.  lie  aiso 
fyled  a  plc;a  to  the  nierits,  hy  whicli  lie  ileiiieil  the  existence 
of  any  by-law,  wbereby  lie  niij^ht  be  subjected  to  pay  the 
aniount  of  tln'  elaini.  This  plea  ilitl  not  avuil,  ami  j\id^nient 
went  aijainst  Défendant  for  the  aniount  of  l*laiiititi"s  deiiianil. 
At  the  hearin^f,  a  t^ood  deal  was  saitl  as  to  the  ecpiity  of  the 
case  on  one  side  antl  on  the  otlier.  With  the  ^(/(«/'/«^'.s  oi- the 
nierits  t)f  the  case  this  C't)urt  as  nothin<f  whatever  tt)  ilo.  Its 
duty  is  siniply  to  examine  whether  the  inferior  tribunal,  or 
the  City  Corporation,  lias  exceetletl  its  jurisdictit)n  in  the 
niatter  umler  consiilei'atitm.  Frt)m  the  ])roC(!etlin^s  t)f  record, 
it  appears  that  Defentlant  was  char^ed  with  the  cost  t)f  the 
lla^^ftrinjr^  under  tho  authority  of  a  resolution  t)f  the  ('ity 
Ciuuicil,  at  a  nieetinfj  held  on  the  lltli  June,  18(57.  The  reso- 
lution is  in  the  following  words:  "  VIt)ved,  that  certain  works 
or  imprtiveinents,  that  is  to  .say,  Hatfsttaie  or  brick  footpaths, 
be  niidertaken,  conimenc(!il,  executeti  and  carrieil  ont  in  the 
streets,  public  places,  and  stiuares  of  the  City  tif  Mt)iitreal, 
specitied  as  foUows,  viz  :  Notre  Dame  Street,  &c.,  ami  that 
the  whole  cost  of  the  said  Works  ami  iniprovements  be 
tlefrayetl  and  paitl  in  the  nianner  specitietl  in  the  law  in  sucli 
case  made  and  provitled,  by  the  proprietors  or  usufructuaries 
of  the  real  estate  situate  in  the  .saitl"  streets,  public  places  t)r 
st|uares,  in  jiroportion  to  the  frontaffe  tjf  eacli  real  estate  in 
front  of  which  such  flagstone  or  brick  footpaths  sliall  be  laiil 
or  constructed."  The  Council  tlivitletl  t)n  the  motion,  ami  it 
was  carrietl,  13  voting  for,  ami  0  against  it,  antl  it  was  re.sf)lv- 
ed  accm'dingly.    Upou  this  résolution    (în.l-  s.|u»i'-..  yards  of 
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l^)tH(lalll  lla<^^in^  wen;  put  duwii  opposite  iJetondaiit's  ntorc, 
in  Notre  Daim;  Stieot,  and  tlio  City  Survuyor  proparud  a 
cortiticate  or  assessmunt,  in  tho  foUowinj^  words:  "I  horeby 
"  certit'y  that  a  Hagstone  fo(»tpatli  lias  bcen  laid  on  tho  N.  \V. 
"  sido  of  Notre  Dauie  Street,  between  Saint-Lamliert  and 
"  DoUard  Streets,  and  that  tho  total  cost  thereoi"  aniounts  to 
"  the  sum  of  iï^242f).2(),  whicli  suni  I  havo  assessed  on  tho 
"  proprietors  therein  interested,  according  to  law,  as  foUows, 
"  to  wit  :  "  thon  foUow  the  naines  of  the  parties  assessed,  tho 
description  of  tlagging,  nuinher  of  s(]uare  yards,  rate  and 
ainount  to  eaeh  person.  For  the  authority  of  tho  City  Coun- 
cil  to  pass  the  résolution,  and  of  the  City  Surveyor  to  make 
the  assessment,  \vc  are  rcferred  to  the  Provincial  Statute 
passed  (;n  the  :{Oth  June,  1864,  27  and  28  Vict.,  cap.  (50,  s.  27, 
wliich  onacts  that  :  "  it  shall  be  lawful  for  the  Council  of  the 
"  said  city  to  order,  by  resolution,  certain  Works  or  iinprove- 
"  ments  in  tho  streets,  public  places  or  squares  of  the  said 
"  city,  such  as  dressed  stone  paving,  tlagstone  or  brick  foot- 
"  paths  or  si(lewalks,or  grading,  and  to  defray  the  cost  of  the 
"  said  Works  or  improvements  ont  of  the  city  funds,  or  to 
"  assess  the  cost  thereof,  in  whole  or  in  part,  as  tho  said 
"  Council  niay,  in  their  discrétion,  deeni  proper,  upon  the 
"  proprietors  or  usufructuar^es  of  the  real  estate  situatc  on 
"  either  sidc  of  such  streets,  public  places  or  squares  in  pro- 
"  ])ortion  to  the  frontage  of  the  said  real  estate  rospectivcly  ; 
"  an<l  in  the  latter  caso  it  shall  be  the  duty  of  the  City  Sur- 
"  veyov  to  appijrtiou  and  assess  tho  cost  of  the  said  works  or 
"  iiuprovenieiits,  or  such  part  thereof  as  the  said  Council  niay 
"  hâve  deteriiiined  shoidd  be  borne  by  tho  said  proprietors  or 
"  usufructuaries  upon  tho  said  real  estate,  according  to  the 
"  frontage  thereof  as  aforesaid  ;  and  tho  said  assessnient,  when 
"  so  Iliade  and  ap[)ortionod,  shall  be  due  and  recoveralile,  the 
"  saine  as  ail  other  taxes  and  assessinents,  beforo  tho  Recor- 
"  der's  Court."  A  variety  of  objocti(.)ns  hâve  been  takeii  by 
applicant  for  tho  ccrtiorari  to  the  proceodings,  but  it  is  suHi- 
cieiit  in  the  présent  case  to  take  notice  of  the  foUowing  rea- 
sons  set  forth  in  the  atfidavit  of  circuinstances  :  "  2nd  Because 
the  résolution  of  the  eleventh  of  June,  1<S(J7,  fileil  in  said 
cause,  supposing  it  could  be  brought  to  the  support  of  Pluin- 
titî's  deniand,  is  null,  irrogular  and  void,  and  the  Council  of 
tlie(yity  of  Montréal  had  no  power  to  pass  the  saine.  8rd.  hv- 
cause  said  resolution  does  not  stato  what  kind  of  sidewalksor 
foi)tpaths  shall  be  laid  in  said  streets,  but  leaves  it  to  sonio 
parties  unknown  to  décide  and  ordtT  llagstonc  or  brick  foot- 
paths  in  tho  saine  street,  whereas  said  Council  alono  had  the 
power  to  déclare  the  saine.  "  8th.  Because  no  proper  assess- 
ment roll   was  ever  niade  by  the  City  Surveyor  of  the  Hag- 
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stoiio  footpatlis  niiulo  on  Notre  Dauio  Street,  ami  the  protoiid- 
etl  assossmeiit  roU,  fyled,  is  null,  irrogular,  illégal,  ami  void, 
iiiasmuch  as  it  does  iiot  assess  the  cost  in  proportion  to  the 
i'rontifre  of  eacli  real  estate  respectively,  but  charges  four  dol- 
lars a  yardtosotno  parties,  while  it  charp-esonly  three  dollars 
to  sonie  othor  parties."  There  is  no  douht  that,  under  the  sta- 
tutc  cited  above,  the  City  Couneil  could  order,  by  resolution, 
fliigstone  footpaths,  and  assess  the  cost  thereof,  in  whole  or  in 
part,  as  the  Couneil  iniglit,  in  their  discrétion,  deeni  propi>r, 
u])on  the  proprietors  in  proportion  to  the  frontale  oï  their 
real  (vstate  respectively.  I)id  the  Couneil  pas^  .sucli  a  resolu- 
tion :*  I  atn  bound  to  answor  this  ([Uestion  in  the  négative, 
riu'  resolution  ot'  the  llth  of  June,  which  is  relied  upon,  sins 
for  uncertainty.  It  résolves  to  order  Hagstone  footpaths,  in 
the  alternative,  but  not  the  Hagstone  footpaths  which  arc 
ehîirged  against  DetVndant.  Non  coufifiif,  but,  if  the  motion 
had  been  ;)ut  for  Hagstone  in  the  Couneil,  the  majority  would 
liave  been  against  it,  and  so  a  resolution  for  brick  footpaths 
niight  bave  been  lost,  though  a  majority  were  found  to  re- 
.solve  that  Hagstone  or  brick  should  be  used.  It  is  imjX)ssibIe 
tlien  to  say  that  the  Couneil  by  resolution  did  order  the  Hag- 
stones.  There  is  another  objection  of  an  eipially  .serions  cha- 
ractc  to  the  asse^,S!llent  which  it  was  the  duty  of  the  City 
.Surveyor  to  iiiake,  if  the  Couneil  resolved  to  make  the  foot- 
paths and  to  assess  the  cost  upon  the  proprietors.  The  assess- 
ment  roU  should  bave  shown  that  the  cost  of  the  Hagstone 
was  apportloiied  and  asses.sed  by  the  City  Surveyor  upon  the 
real  estate  in  (piestion,  according  to  the  frontage  thereof.  The 
asse.ssment  roll  pro(hiced  siniply  says  :  "  I  bave  asscsseil  on  the 
"  proprietors  interested  according  to  law."  On  thèse  two 
grounds  then,  Ist,  that  the  Couneil  did  not,  by  resolution, 
order  the  Hagstones  eharged  against  Défendant,  and  2nd,  that 
the  a.ssessmc'nt  roll  prepared  does  not  show  any  ajjportion- 
inent  and  assessment  of  tli<^  proprietor  upon  bis  real  estate, 
according  to  the  frortage,  I  am  of  opinion  that  the  motion  of 
Applicant  to  quash  the  ju<lgment  of  the  Recorder  of  date  the 
2nd  May  last,  and  ail  proceedings  coniucted  therewith,  should 
be  grauted,  and  the  (.'ourt  accordingly,  grants  bis  motion, 
ami  the  motion  of  the  Mayor,  etc.,  is  rejected.  "  The  Court, 
considering  that  tlie  Couneil  of  the  City  of  Montréal  did  not, 
by  l'csolution,  order  a  Hagstone  footpath,  in  Notre  Dame  Sti'eet 
of  tlic  city,  .such  as  a^scssed  upon  the  Petitioner,  and  author- 
ized  by  the  .statute  numbered  (ÎO  of  the  l'arliament  (jf  the  late 
Province  of  Canada,  passed  in  the  session  held  in  the  27th  and 
2Sth  years  of  the  reign  of  Her  présent  Majesty  Quecn  Victo- 
ria ;  considering  that,  l>y  the  res(.)lution  of  date  the  llth  June, 
18()7,  ordering  Hagstone  or  brick  tootpaths,  the  said  Couneil 
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exceedod  tho  powcrs  cont'orred  upon  tliein  by  said  stfxtutc 
and  tho  said  résolution  is  null  and  void  for  uncertainty  ;  con- 
sidering,  furtlier,  that  it  dotli  not  appear,  by  the  eertiticato  or 
assessniont  of  the  City  Surveyor,  ot"  date  the  IHth  Septcnibcr, 
1(S()7,  that  tho  Works  dono  wore  assessod  upon  Potitionor's 
roal  ostate,  according  to  the  l'rontago  thoroot",  as  roquired  by 
said  statute  :  The  Court  doth  l'ejoct  tho  motion  of  the  Mayor, 
&c.,  to  (juash  tlie  writ  of  eertiorari,  and  ilotli  grant  the  mo- 
tion of  tho  Potitionor  of  date  the  21st  Soptomber  last,  and 
dotli,  in  conséquence,  quash  and  annul,  and  déclare  null  and 
void  tho  orders  and  procoedings  of  John -P.  Soxton,  Rocorder 
of  tiie  City  of  Montréal,  in  tho  cause  returnable  and  returnod 
bofore  him  on  the  '22nd  April  last,  wherein  tho  Mayor,  Aldcr- 
iiioTi  and  citizons  of  tho  City  of  Montréal,  woro  Plaintiti's,  and 
tho  Potitionor  was  Défendant,  and,  ospecially,  the  judgmont 
of  date  tho  22nd  May  last.  (12  /.,  p.  278.) 

Barnard  and  Pacjnuef.o,  for  Applicant. 

S'rUAKT,  Q.  C,  and  Roy,  Q.  C,  for  tho  Mayor,  &c. 


CAPIAS.  -AFFODAVIT. 

Sl'Pl;iu(»r  Court,  Montréal,  81st  Octobor,  I8(i.s. 

Coram  Torrance,  J. 
Rolland  vt<.  (Juilhault. 


NcU  ;  Tliiit  tlio  iitlnhivit  l'or  ca/iiai^  ad respoiuîiniiani mwt^i  sol  fortli  tlie 
caiiae  of  action  aiul  tlic  naluro  oi'tlie  Del'oiulaiit'.s  iiidel>tediicss. 

ToURAXCE,  J.  :  'IMiis  ca.so  cornes  bofore  tho  Court  on  a  mo- 
tion to  (|uash  a  wi'it  of  capias  ad  respomlendum,  suod  ont 
against  Défendant,  for  a  su  m  of  SINO.  A  varioty  of  reasons 
liavo  boiMi  allegod  in  support  of  tho  nujtion,  but  the  only  ono 
upon  which  tho  Court  thinks  it  uf  consoijuonce  to  dwoil  is  in 
tho  foUowing  words  :  "  Parceciuo  le  Demandeur,  dans  son  atK- 
davit,  n'alléguo  ni  la  cause  ni  la  nature  de  la  dette,  et  no  dit 
pas  sui'  (|Uoi  repose  sa  créance."  Tho  bar  is  avvare  that  tho 
iiiotitjn  to  (piash  is  an  English  proceeding,  and  it  was  natu- 
rally  ado|)ted  to  test  the  validity  of  another  [)X'oceeding  taken 
fi'ou)  tho  Knglish  law,  the  ('((juasad  ir.xpondt'iulata.  Tlio  Eng- 
lish  rulo  lias  always  boon  toi-ecpiire  in  *^;he  affidavit  a  sufficient 
thougli  succinct  and  concise  statement  of  tho  cause  of  action 
or  the  nature  of  thedobt.  An  early  case  on  the  point  is  Cooke 
vx.  Dobrco,  I  H.  Bl.,  10.  To  an  atlidavit  deposing  that  Défend- 
ant was  indel)tod   to   Plaintif!' "in  tho  sum  of  £500,  and  up- 
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Wiirds  "  it  was  objected  that  the  déposition  liad  not  disclosed 
liovv  tlu!  doht   liati  arisen.  The  Court  considered  the  omission 
fatal  Iti  Taylor  ;'.s  Forl)eH,  11  East,  310,  the  affidavit  of  deht 
inade  \>y  Phiintitt"  stated  that  the   Défendant  was  indebted  to 
the  Phiintiff  in  so  nuieh  "  for  goods  sold  and  delivered."  Tliis 
was  objected   t(j,  because   it   was  not  stated  that  the  goods 
had  been  sold  by  the  Phiintiff.  Lord  Ellenborough,  one  of  the 
ablestjudges  who  ever  sat   in  the  Court  of  K.  B.,  niade  tlie 
iMile  absohite  to  quash  the  caj>ius,  and   said  :  "  The  strictnes:- 
required  in  thèse  aHidavits   is  not  only  to  guard  Défendants 
against  perjury,  but  alsoajiainst  any  niisconception  of  the  hiw 
by  those  who  niake  the  afhchivits,  and  the  leaning  of  my  nnnd 
is  always  togreat  strictness  of  construction,  where  one  party 
is  to  be  deprived   of  bis   liberty  by  the  act  of  another."    In 
Tidd's  Practice,  cap.  10,  p.  LS.S,  9th  édition,  it  is  laid  down  that 
the  affidavit  shouKl  be  certain  and  explicit  as  to  the  nature  of 
the  cause  of  action.    'J'he  practice  in   L.o\ver  Canada  bas  fol- 
lowed  the  English  rule,  and  the  ruhi  is  a  nio^^t  reasonable  one. 
Tlie  nipi.di  is  in  restraint  of  libei'ty,  and  a  nian  shouid  not  Im 
restrain(!d  of  bis  liberty  witliout  it  being  distinctiy   stated 
wiiiit  the  cause  of  in(lebte(b»ess  i.s.  Wouhi  it  be  reasonable  that 
a  ])er.soti  shouid  be  arrested  and  not  know  f\)r  three  days  wliy 
lie  vas  arrested  ?  Supposing   be  owed  several  debts,'  would  it 
not  be  reasonable  that  be  shouid   hâve  notice  by  the  affidavit 
f<jr  which  of  the  debts  he  was  ai'rested  /  If  the  course  followed 
by  Plaintif!  were  to  ])r('vail,   a   debtor  would  be  kept  in  the 
dark   for  sevi.'ral  days   to  the  nature  of  the  deniand  against 
liini.  I  bave  never  known  any  other  practice  than  that  which 
re(|uires  the  statenient  of  the  nature  of  tlie  debt.    The  case  of 
Debien  vk  Marsan  dit  Lapierre  (1)  hivs  been  cited  as  in  favor 
of  the  présent  affiilavit  ;  it  is  directiy  in  PlaintifTs  favor,  but 
1  doubt  whether  a  single  siiiiiliir  précèdent  is  to  bt;  found  in 
the  records  of  the  Court,  sinee  the  bi-ginning  of  the  ceiitur}-, 
It  was  further  arguid,  in  sup[)()rt  of  the  lapias,  that  the  art- 
icl<-  SOI,  C.  C.  P.,  re(juii'iiig  a  spécification  of  circunistances  in 
tlie  affidavit   wliei'e  the  arrest  was  for  unliquidated  dania<fes, 
it  Wfis  not  retjuired  where  the   indebtedness  arose   froni  an- 
otlier  cause.    But,  in  aiiswer  to  this,  it  is  to  be  reniarked  that, 
witliout  a  statenient  of  the  nature  ot  the  «Ubt,  it  is  iujpcj.ssilde 
to  know   whether   the  claiin  is  for  unliquidated   damages  or 
not,  and,  therefore,  the  statenient  is  neces.sary   in  ail   cases, 
thoiigb    the   judge's  ordcr  is  only  rei|uired  ïor  unliquidated 

(1)  Valide  est  rattidiivil  pour  iri/iin»,  alléguant  <|iie  le  l)<''fenileiir  est  cu- 
ili'lti'  eHveis  lu  DonianiU'iii'  t'ii  une  soinnif  deterniinée,  sans  in<li(juei'  la  cause 
lie  la  ilette  ou  l'eiulroit  où  elle  a  clé  contiact'e,  et  énonçant  <jue  le  Défendeur 
avait  dit  au  Dcpo.sant  et  à  d'autres  personnes  (pril  était  sui-  le  point  de  ipiit- 
ter  la  province.  (I)(liii'ii  vs.  Marsan  d  t  Lnpitiri ,  (".  S.,  Afonlrrnl,  ,SI  déeeni- 
l.re  l,SU;i,  Smith,  J.,  |-J  H.  J.  R.  Q.,  p.  275  ;  14  D.  T.  H.  C,  p.  8!).) 
TOME  X VIII.  2 
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(lainages.  I  havo  conferrod  witli  my  brothcir  judges,  and  wc 
are  ail  of  one  mind  on  tho  question.  I  would  reinark,  in  con- 
clusion, thatthe  708tl)  article  of  the  Code  of  C  P.,  upon  which 
Plaintiff  relies,  is  not  new  law  ;  it  is  the  sanie  law  which  is  to 
be  t'ound  in  the  Consol.  Stat.  of  Lower  Canada,  chap.  <S7.  Tho 
procecdinffs  of  Plaintiff  are  otherwise  very  formai  and  care- 
t'ully  drawn,  Vjut  the  omission  to  statc  the  nature  of  the  debt 
ia  a  fatal  ono,  and  Defendant's  motion  must  therefore  be 
granted.  "  The  Court,  considering  that  the  atHdavit  of  Plain- 
tiff does  not  set  forth  the  cause  or  nature  of  the  indebtedness 
of  Défendant,  as  required  by  law  and  the  practice  of  the 
Courts  of  the  Province  of  Québec  ;  considering,  therefore,  that 
the  writ  of  cap'ia^t  ad  respondenduvi  issued  hath  bcen  ille- 
gally  and  improvidently  issued,  inasmuch  as  it  is  not  based 
upon  the  affidavit  required  by  law,  doth  grant  the  motion  of 
Défendant  madc  on,  &c.,  and  doth,  in  conséquence,  sot  aside, 
(puish  and  annul  the  writ  of  caplas  ad  rcspondendiim,  &c." 
(12  J.,  p.  27().) 

H.  A.  Cl  PjtEvosT,  for  Plaintiff 

A.  OuiMET,  for  Défendant. 
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CONTESTATION  OF  COLLOCATION. 

8UPERIOR  Court,  Montréal,  22nd  Heptember,  18G8. 

Coram  Torrance,  J. 

Compagnie  de  Prêt  et  Dépôt  du  Haut-Canada  vs.  Augus- 
TUS  P»ARLOW  et  al.,  and  divers  creditors,  opposing,  <tnd 
Louis  Edouard  PACAirD,  contesting  collocation. 

Hdd  :  1.  Tluit  the  party  collocateil  under  a  report  of  distribiitiim  lias 
il  ri<;lit  to  fyle  tvn  answor  in  writinjj;  to  a,  contestation  of  tlic  collocation, 
und  innst,  be  put  in  defanlt  to  do  so  by  the  usual  domand  of  un  ansvver. 

2.  Where  tlio  party  collocated  appears  by  attornoy,  the  inscription  of 
the  canse  for  hoaring  on  the  merits  by  the  constestant  nuist  be  served 
vipon  tlie  attornoy. 

Torrance.  j.  :  I  bave  examined  the  pleadings  in  tins  case, 
on  the  contestation  made  by  Louis  Edouard  Pacaud,  to  the 
collocation  of  S2S9.'îO,  prepared  by  the  Prothonotary  of  this 
district,  in  favor  of  Louis  Richard.  The  report  of  the  Protho- 
notary making  the  collocation  wius  fyled  on  the  31  st  August 
last.  The  contestation  was  fyled  on  the  Ist  September  instant, 
and,  on  the  same  day,  an  a[)p(!arance  was  fyled  for  Louis  Ri- 
chard, by  Cartier,  Ptiniinville  and  Bétournay,  who  gave  due 
notice  thereof  to  E.  L.  l'acaud,  the  attorney  of  the  contestant. 
No  demand  of  an  answer  from  L.  Richard  to  the  contestation 
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lias  liccn  iiiado  by  Pacaiul.  Furtlier,  (mi  tho  llth  Scptcmbcr 
instant,  l'acau»!  inscrilied  tho  cause  for  hearing  on  the  nierits, 
and  ser\c'd  a  notico  of  the  inscription  iipon  L.  Richard,  not 
through  his  attorneys,  Cartier,  Pominville  and  Bétournay,  but 
hy  leavin»^  tlie  notice  at  the  office  of  the  Prothunotary,  as  if 
Cartier,  Pominville  and  Bétournay  had  not  appeared.  I  ani  of 
opinion  to  discharge  the  inscription  as  irregularly  and  prema- 
turely  niade.  But,  puttingthat  objection  to  oneside,  the  party 
collocated  lias  a  right,  if  he  see.s  Ht,  to  fyle  an  ansvver  in  writ- 
inj;  to  the  contestation,  and  he  uiust  be  nut  in  d»  fault  to  do 
so  by  the  u  ■  :ial  deniand  of  an  answer.  Further,  the  inscription 
is  invalid  as  not  having  becn  notified  in  due  course  to  the 
attorneys  who  had  appeared  for  L.  Richard.  The  748th  article 
of  tho  Code  of  C'ivil  Prf)cedure  says  that  thèse  contestations 
are  subject  to  the  rules  of  procédure  which  apply  to  ordinary 
suits.  I  view  the  contestant  as  a  Plaintiti",  and  the  party  whose 
collocation  is  attacked  as  a  Défendant.  It  is  true  art.  744  says 
that  the  contestations  niay  be  in.scribed  forthwith  upon  the 
roll  for  hearing,  without  the  necessity  of  answer  to  such  con- 
testation ;  but  the  right  of  the  party  collocated  to  answer, 
if  he  see  fit,  is  not  taken  away  ^  iscription  diseharged.  (12  J. 
p.  278) 

E.  L.  Pacaud,  for  Contestant. 

Cautier,  PcmixviLLE  &  BETOURNAY,  for  L.  Richard. 
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/     INTERPRETATION  DES  STATUTS. 

Cour  de  Ciucuit,  Montréal,  8  Novembre  1867. 
Coram  MoxK,  J. 

Alphonse  C!A(iN()N,  qui  tmn  Demandeur,  vh.  Edouard  St. 
Denis,  Léandre  Chai'UT  et  Charles  Chaput,  Défen- 
deurs. ,  ,  ' 

Jiojc:  lo.  Que,  dans  le  cas  où  les  versùms  un<:lai.so  ot  fraïu/aiso  d'dti 
.statut  (liftèrent,  celle-là  senle  doit  être  suivie  qui  est  conforme  A  l'esprit 
du  U'nislateur. 

L'o,  Que  l'allidavit  requis  par  Tacte  27  et  2S  Victoria,  ch.  4;^,  est  nul  et 
irrcj;ulier.  si  le  déposant  deniandonr,  .suivant  la  version  franyaiso,  dc- 
claro  "qWil  n'aijit  pas  dans  le  Init  de  .v  procurer  à  lui-mêmi:  aucun  imnilnqc" 
au  lieu  de  dire,  "  dans  le  l>ut  de  lui  procurei  (au  Défendeur)  aucun  avan- 
tafro,  suivant  la  version  an^daise  et  l'inttMition  du  Icj^islateur. 

.SVwWc  que  l'allidavit  ci-de^8^s  est  irrésiulier  s'il  est  intitulé  dans  la 
cause,  et  no  donne  pas  la  qualité  ot  le  doniicilo  des  parties. 

3o.  Que  le  Demandeur,  ayant  donné  son  athdavit  dans  la  cause,  ne 
poiivait  être  tenu  de  coniparaitro  personnellement  pour  constater  son 
existence  ot  ilé'laror  son  état  réel,  sa  rési<lonce  ot  sa  i:Hpaci té  à  pour- 
suivre, malgré  la  déposition  du  Défendeur  .sous  serment,  (pi'il  a  fait  lo3 
recherches  nécessaires  mais  sans  succès  pour  le  connaître. 
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Le  Duinaiidcur  prit  trois  actions  qui  tani  contre  les  défen- 
(Icurs,  rocliiniant  £50  de  pénnlit»''  <lo  cliacun  d'iMix,  pour  avoir 
fait  coniniorco  en  société  sous  la  raison  sociale  de  "  L.  Chaput, 
fila  &  Oie.,"  sans  avoir  fait  enrnjristrer  la  déclaration  exigée 
par  le  chapitre  05  des  S.  R.  du  H.  (À  Le  demandeur  pnxlui- 
sit  dans  chaipie  causu  en  confirniité  à  la  section  Iro  du  cli.  43 
de  la  27  et  28  Victoria,  unattidavit  à  peu  près  identi(pie,  dans 
la  forme  suivante  :  "  Province  du  Canada,  District  de  Mont- 
réal, .Cour  de  Circuit,  Alphonse  (îagnon,  Demandeur,  et 
Edouard  St.  J)cnis,  Défendeur.  Alphonse  Gagnon,  gentil- 
homme, de  la  cité  et  du  district  dt;  Montréal,  étant  dûment 
assermenté,  dépose  et  dit,  (|Ue  dans  la  présente  poursuite  qui 
a  pour  objet  dt;  réclamer  du  Défen<leur  l'amende  imposé  par  le 
chapitre  soixante  et  cinc]  des  Statuts  Refondus  du  Bas-C.anada, 
le  déposant  n'agit  pas  collusoii'oment  avec  le  Défendeur  et  ipie 
Déposant  ne  poursuit  pas  en  vue  d'empêcher  (ju'une  autre 
personne  n  intente  l'action,  non  plus  que  de  retarder  ou  de 
faire  échouer  celle-ci,  ni  en  vue  de  soustraire  le  Défendeur  au 
paiement  de  tout  ou  partie  de  l'amende  ou  de  se  procurer  à 
lui-mêuïe  quehiu'avantage,  mais  qu'il  intente  ladite  poursuite 
ou  action  <le  bonne  foi  et  dans  le  but  d'exi<xer  et  recouvrer  le 
j)aienient  de  l'amende  avec  toute  la  diligence  possible.  Et  le 
Déposant  a  déclaré  ne  savoir  signer,  lecture  faite.  Assermenté 
devant  moi  à  Montréal  ce  1 1  février  18()7.  (Signé)  J.  A. 
Labadie,  C.C.S."  Les  Défendeurs  {)résentèrent,  aussitôt  après 
le  rapport  des  actions,  les  motions  suivantes  :  "  Motion  du 
J)éfendeur,  sans  préjudice  à  la  motion  ])ar  lui  faite  pour  forcer 
le  prétendu  demandeur  à  se  faire  connaître  du  Défendeur, 
Que  la  présente  poursuite  qui  tara  soit  déclarée  émanée,  irré- 
gulièrement, et,  en  conséquence,  à  ce  (pie  congé  soit  donné  au 
])éfendi'urde  l'assignation  qui  lui  a  été  faite,  tous  les  procé- 
dés déclarés  nuls,  et  irréguliers,  et  la  présente  action  déboutée 
pour,  entr'autres  raisons,  les  suivantes:  lo.  Parce  (pae  la  pré- 
sente poursuite  n'a  pas  été  précédée  tle  l'affidavit  recpiis  par  la 
loi  en  pareil  cas  ;  2o.  Parce  que  le  prétendu  affidavit  produit 
ne  donne  pas  les  noms,  prénoms,  qualité  et  domicile  de  la  per- 
sonne que  le  Déposant  entend  et  va  poursuivre  en  vertu  du 
statut  par  lui  cité,  et  (jue  rien,  dans  ledit  affidavit,  ne  fait 
voir  (jue  cette  personne  soit  le  Défendeur  en  cette  cause  ;  3o 
Parce  que  ledit  affidavit  est  contradictoire  et  ne  contient  pas 
les  allégués  prescrits  par  la  loi,  en  ce  que  le  Déposant,  savoir 
le  prétendu  Demandeur,  prétend  jurer  que,  dans  la  présente 
poursuite,  il  n'agit  pas  dans  le  but  de  se  procurer  à  lui-même 
quei(| n'avantage,  tandis  que,  dans  les  conclusions  de  sa  décla- 
ration, il  demande  que  le  Défendeur  soit  condamné  à  lui  payer 
!a  moitié  de  la  pénalité  dont  il  prétend  poursuivre  le  recou- 
vrement, et  que  la  loi  accorde  la  moitié  de  telle  pénalité  à  tout 
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<l(''iu)iiciat(Mir  et  poursuivant  (pialifié  à  pouisuivro  dans  une 
cour  (le  justice  ;  4o  Parc*';  (|Uo  le  Déposant  ne;  jure  pas,  dans 
son  atiidavit,  quo,  dans  la  présente  poursuite,  il  n'apt  pas  dans 
le  but  de  procurer  (|Uel(|U 'avantaj^e  au  Détendeur,  tel  que  re- 
(|uis  par  la  loi  ;  5o  Parce  que  le  Déposant  ne  Jure  pas  (ju'il 
int(!nte  la  présente  poursuite,  ou  action  de  lionni;  foi,  et  dans 
le  but  d'exii^er  et  recouvrer  le  paiement  de  l'aniendo  avec 
toute  la  dilifjence  possil)le  ;  60  Parce  que  ledit  affidavit  ne 
contient  pas  de  date  certaine,  et  (jue  rien  ne  fait  voir  qu'il  ait 
été  assermenté  avant  l'émanation  de  la  présent»;  poursuite  ; 
7o  Parce  (pie  ledit  affidavit  n'a  pas  été  assermenté  devant  un 
otKcier  d(î  cette  cour,  qualifié  parla  loi  pour  ce  fain;  ;  (So  Parce 
(ju'il  n'appert  pas  (]ue  ledit  affidavit  ait  été  lu  au  Déposant, 
en  aucun  tcnqis  avant  (lu'il  eut  été  assermenté,  ni  qu'il  ait  été 
r(V|uis  de  déclarer  s'il  savait  si^nier  son  nom."  "  Motior»  du 
Défendeur,  sans  pri'judice  à  celle  par  lui  faite  pour  fain;  dé- 
clarer tous  les  procédés  irré^uliers.  Vu  les  affidavita  pro- 
duits au  soutien  des  présentes  et  les  frais  (|ui  y  sont  all<jfués  ; 
vu  (pie  le  Défend(îur  a  toute  rais(m  de  croire  (|ue  le  prétendu 
Demandeur  en  cette  cause  n'existi;  pas,  ou  qu'il  est  une  perso'ine 
inliabileà  poursuivre  devant  une  cour  (le  justice;  vu  (pie  le  Dé- 
fendeur a  fait  toutes  les  recherches  possibles  pour  parvenir  à  dé- 
couvrir le  prétendu  demandeur,  et  (jue  l'avocat  et  procureur  du 
prétendu  Demandeur,  a  r(!fusé  de  faire  connaître  son  client  au 
J)éfendour  et  de  lui  donner  aucune  information  sur  son 
compte;  vu  (|Ue  le  Défendeur  a  un  j^rand  intérêt  à  constater 
l'existence  ou  la  non  existence  du  prétendu  Demandeur,  ainsi 
que  son  état  civil,  sa  profession  et  sa  résidence;  que  tous  pro- 
cédés soient  sus|)en(lus  jusqu'au  onze  avril  prochain,  que 
l'avocat  et  procureur  dd  titem  du  prétendu  Demandeur  soit 
soit  sommé  de  faire  connaître  au  Défendeur,  l'état  civil,  l'âge, 
la  profession  et  la  résidence  de  son  client,  de  manière  à  ce  que 
le  Défendeur  puisse  le  connaître  et  identifier,  à  ce  qu'il  lui  soit 
enjoint  de  faire  et  déposer  une  déclaration  par  écrit  à  cet 
efi'et  ;  et  à  ce  (|u'il  soit  enjoint  audit  prétendu  Demandeur  de 
se  présenter  pers(*iniellement  au  greffe  de  cette  cour,  le  on/e 
avril  prochain,  pour  là  et  alors,  en  présence  du  Défendeur  ou 
en  s(jn  absence,  taii'e  di'esser  acte  par  le  greffier  de  cette  cour 
de  sa  comparution  personnelle,  la(|uelle  restera  de  record,  et 
déclarer  sous  serment  qu'il  est  le  Demandeur,  le  Défemleur 
se  ivservant  expressément  de  plaider  plus  tard  tous  moyens 
de  fond  ou  de  forme  qu'il  croirait  convenabhis  à  son  intérêt  ; 
à  c(!  que  le  présent  jugenient  soit  coiumuni(pié  audit  pré- 
tendu Demandeur,  à  la  diligence  de  son  procureur  ad  litem  ; 
enfin,  à  ce  que,  faute  pai'  le  Demandeur  de  comparaître  et  de 
faire  sa  déclaration,  connue  susdit,  et  faute  par  le  susdit  pro- 
cureur lifeni  de  faire  et  déjioser  le  ou  avant  le  onze  avril  pro- 
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chain,  la  «loclaration  ivquise  de  lui  conuno  susdit,  la  |)r('>s('iito 
action  soit  déboutcV»  aviîc  dopons."  ('ctti^  (lt'nii('re  motion  ôtait 
accompagnée  «loTaHidavit  suivant:  "  Kdouartl  Sui  nt- Denis  d^"*- 
pose  et  dit  (ju'il  ne  connaît  pas  le  prétendu  Demandiuir;  (ju'il 
ignore  s'il  existe  ou  s'il  est  haWile  à  poursuivre  ilevant  une  cour 
(le  justice  ;  <]u'il  a  pris  toutes  les  informations  (pi'il  est  possible 
d(^  prendre  pour  trouver  le  prétendu  I)emandeur,pour  connaître 
son  état  civil,  son  âge,  sa  profession  et  î-a  résidence,  et  <|Ue, 
malgré  ses  ettbrts,  il  est  encore;  dans  la  plus  complète  igno- 
ratice  sur  le  compte  du  prétendu  Demandeur,  sur  son  exis- 
teJice  ou  sa  non  existence,  son  habilité  ou  son  iidinbilité  à 
poursuivi'c  devant  une  cour  <le  justice."  Le  procureur  du  ])é- 
fendeur  pr(Mluisit  aussi  un  aftidavit  dans  le  même  ften.s.  /Vo- 
posifions  cf  (iiifofitf^M  (h'H  Défcndfurs  :  lève  Motion:  Par  sa 
motion  to  quas/i,  h:  Défendeur  prétend  que  l'affidavit  du  De- 
mandeur est  insuffisant  et  ne  contient  pas  les  exigences  de  la 
loi.  l*^  li  ve  (léshj7i('  ptia  la  qmdité  ni  la  résitlence  du,  Ih'fcv- 
dcv  r,  et  nidentifie  pas  celui  qiid  poursuit  nmune  étavt  la 
VD'mc.  personne  que  le  Défendeur.  L'affida\it  doit  être  l'ait  de 
manière  à  poursuivre  le  déposant  pour  parjure.  Sclii-Oflcr, 
Law  of  Bail,  pp.  37-88.  Or  comment  .serait-il  possible  de 
prouver  (pie  le  déposant  entendait  jurer  au  Défendeur  lors- 
(|u'il  déclare  qu'il  ne  s'entend  pas  avec  un  nommé  "  ( -liaput, 
ou  Saint-Denis  "  sans  les  identifier  davantage,  car  l'affidavit 
est  le  premier  procédé  adopté  ;  il  n'3'  a  pas  encore  de  cause  ni 
de  dossier  existant,  par  consé(pient,  le  No.  môme  n'cîxistait 
pas,  et  l'endossement  de  l'affidavit  n'a  eu  lieu  qu'après  coup  t>t 
postérieurejuent,  car  "  aucun  writ  "  ne  peut  émaner  avant  que 
l'affidavit  soit  as.sermenté,  27  et  28  Vict..  c.  43,  s.  1.  Scbroder, 
Law  ofliaU,  pp.  4!»-50.  Tidd's  Practiee,  pp.  4<J2,  3.  2^'  L'affi- 
davit ne  contient  pas  les  alléijués  requis  par  la  loi.  Il  con- 
tient des  allégués  contradictoires,  contraires  à  la  loi  et  au 
bon  sens.  Ainsi  "  il  (le  déposant)  n'agit  pas  dans  le  but  de  se 
"  procurer  à  lui-même  aucun  avantage,"  lorsque  le  but  de 
l'action  est  de  procurer  au  Demandeur  une  somme  de  vingt- 
cinq  louis,  dans  chaque  action.  Il  jure  donc  une  cho,se  fausse 
à  la  face  même  du  document.  Cette  erreur  provient  d'une 
erreur  de  traduction  dans  le  texte  fran(;ais,  mais  h;  législateur 
n'a  pas  pu  vouloir  dire  cela.  En  eftet,  le  texte  anglais  dit  : 
"  n or  for  the  jntrpose  ofsaving  such  Défendant  from,  t/ie  pay- 
"  ment  of  the  whole  any  part  of  such  penalty,  nor  of  pvocur- 
"  inrj  To  HIM  any  advantaye."  Cette  erreur  est  fatale.  La  se'it. 
14ème  du  chap.  1er  des  S.  R.  B.  C,  concernant  l'interpréta- 
tion des  statuts  déclare  que,  dans  un  cas  de  variante  entre  la 
version  fran<;ai8  et  la  version  anglaise,  on  suivra  celle  (pii  est 
la  plus  conforme  à  l'esprit  <lu  législateur.  L'article  finnl  du 
Code  Civil  et  du  Code  de  Procédure  contient  une  disposition 
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scMublal)!»'.  S.U.(/'.,  cap.  5,  soc.  )i,  Intcrprotation  (l(!.s  .statuts  pro- 
vinciaux,vingt-liuitit'iiuiinont.  (  )r,  ici,  il  ne  piMit  y  avoir  «le  doute; 
8ur  l'esprit  de  la  loi  (|ui  est  d'tîinpcelu'r  la  cotuiivencu  ontro  le 
l)t!inan<U'ur  et  le  J)éi'(>udeur.  Schrodor,  Jaiw  of  Hall,  p.  58. 
Dans  l'acte  d'agriculture  de  l.S(il,  ehap.  :iO,  une  forme  de  cau- 
tionnement est  donn(^e  en  appel.  Or  la  version  franc/ai.se 
contient  l'erreur  suivante  :  la  caution  paiera,  si  le  ju<,'ement 
nvut  JUIN  covfirnir,  lors(|u'il  faudrait  dire,  s'il  etif.  confirmé. 
Son  Honneur  le  juge  Loi-anj^er  a  renvoyé  un  appel  pour  cette 
raison,  et  n^fusé  un  amendement  au  cautiotuiement  dans  une 
cause  de  lianh}/  et  Lefehvre,  à  la  C^)ur  de  Circuit  à  Napierrc- 
ville.  3"  L(i(fulavit  ne  contient  jkw  la,  cdusede  la  dette,  ce  qui 
est  fatal.  Scli roder,  Lan^  of  Bail,  p.  4!).  4'''  L'alfidavit  ne  con- 
tient pas  de  date  certaine  ;  elle  est  en  chiffre,  et  rien  ne  cons- 
tate (fa  il  est  été  fait  avant  Vémantdion  dit  tvrit.  Rol»erts(jn's 
J)i<iest,\\  21H)  ;  Rivet  vs  l^oismn  (1).  5*^  Le  jurât  est  irré- 
(f aller  et  illégal  1"  par  rapport  à  la  personne  qai  l'a  reçu 
.J"  par  rapport  an  défaut  de  shjnatare.  1"  Cet  affidavit 
est  reçu  devant  J.  A.  Labadie,  C.  C.  S.,  ce  qui  est  in.sufti- 
.sajit.  Schrodor,  p.  55.  Que  veulent  dire  les  lettres  C.  C.  S.  i 
L'honorable  juge  se  rappellera  le  jugement  rendu  dernière- 
ment sur  un  appel  de  la  Cour  de  Police  où  la  conviction 
a  été  cassée,  l'otHcier  de  police  s'intitulant  R  M.  qu'il  expri- 
quait  par  "  police  vuujistrate."  C.  C.  S.  peuvent  <lire  commis- 
saire de  la  Cour  Supérieure,  mais  ils  peuvent  dirtî  toute  autre 
chose.  2'"'  Lors(]u'une  personue  e.st  illettrée  et  ne  sait  pas 
signer  .son  nom,  il  est  de  rigueur  que  le  commi.ssaire  l'inter- 
})ellc  à  ce  sujet,  en  fasse  mention  et  insère  sa  déclaration  ;  ce 
()ui  n'a  pas  été  fait  dans  la  cause  contre  Léandre  Chaput,  no. 
1718.  Tidd's  Practice,\o\.  1,  p.  495;  (h'ad)/  et  Scotland, 
p.  111;  1  Petersdorf  Abridg.,  p.  128;  Guyot,  \o  Déposition; 
C.  l'roc.  C,  art.  290.  i2hne  motion  :  Far  sa  Me  motion  le  Dé- 
fendeur prétend  forcer  le  Demandeur  à  se  faire  connaître. 
Le  Défendeui'a  intérêt  à  connaître  et  identifier  le  Demandeur, 
afin  de  constater  son  existence,  il  a  été  impossible  de  le  trou- 
ver. Il  a  aus.si  intérêt  de  constater  son  état  civil  et  de  savoir 
s'il  est  compétent  à  rendre  témoignage  dans  une  cour  de  jus- 
tice, s'il  a  été  convaincu  de  cpielque  crime  infamant,  entre 
autre  de  paijure,  ce  qui  le  disqualilîerait.  Schrodor,  Law  of 
15ail,  p.  40.  Il  faut  bien  remar(|uer  qu'en  Angleterre,  où  l'affi- 
davit  est  connue  ici  le  premier  procédé  dans  les  actions  qui 
tam,  le  Défendeur  a  droit  d'obtenir  du  procureur  du  Deman- 

(1)  La  (Iciiuimlt!,  dana  une  (lôclanition,  de  condainnatinii  au  paieiiiont  d'uiui 
soiimiL'  d'ai^geiit  doit  nientioiuier  cette  somme  en  lettres  et  non  en  chiffres  ;  si 
la  soinine  n'est  exprimée  ([ii'en  ohiffi'es,  la  demande  sera  nijctée  sur  cxi^eption 
(1  la  foiine.  {Ix'int  vs  l'oisxon,  (!.  (!.,  Artliahiska,  11  novend)rc  18(51,  Sthakt, 
.1.,  10  K.  J.  H.  ().,  p.  lOS  ;  11  1).  T.  H.  C,  p.  4!W.) 
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(K'Hr  une  dôsigiiiition  tclhi  de  son  client  (ju'on  ptiissc  le  tnui- 
vi'.r.  s'il  cxisti',  et  d'interro}^»!!'  le  procureur  lui-iuêuic  Hur  l'au- 
torisation en  vertu  de  huiuelle  il  procède.  Cliitty's  (lenerui 
l'ractice,  Vol.  îi,  ]).  251.  Idem,  |)a;fe  251,  in  notes:  "  In  eject- 
niont  if  tlie  résidence  ot"  tlie  le.s.sor  of  tlu;  l'IaintiH'lte  unknown, 
!ind  in  f/(ti  htm  <i<'t}o)is  tlie  Courts  will  stay  proceedin^.s  until 
tli((  residenc»'  be  acciirately  stiited,  or  in  tlie  aittiriiative  until 
security  t'or  coats  be  <^iven."  Tidd's  Practice,  page  'y'Mi,  !•  ; 
Strunge's  Reports,  p.  402. 

I'kr  (Umiiam  :  Le  Demandeur  a  pris  trois  actions  contre  les 
membres  de  lu  société  (^haput,  fils  et  Cie.,  en  recouvi-ement  de 
la  pénalité  de  .£50,  i|u"uurait  encourue  chacun  des  membres  di; 
cette  .société,  pour  n'avoir  pas  enregistré  la  déclaration  exigée 
par  le  statut.  Les  DétV'ndeurs  ont  fait  chacun  une  motion,  de- 
mandant le  débouté  de  l'action,  parc»^  (pie  l'action  n'a  jias  été 
précétlée  d'un  affidavit  renfermant  toutes  les  exi<renci's  du 
.statut  de  1(S()4,  et  parce  ipie  l'afHdavit  est  tout  à  fait  irrégu- 
lier. 1*"'  Les  parties  ne  sont  pas  désignées  dans  l'dtHdavit  par 
leurs  (pialités  et  ré.sidence  ;  2*^  l'affidavit  est  intitulé  dans  la 
cau.se;  î}'^  le  .statut  exige  (pie  le  déposant  Jure  "  ([u'en  prenant 
la  pré.sente  action,  il  n'agit  pas  dans  le  but  de;  procurwr  aucun 
avantage  au  Défendeur,"  tandis  qu'il  jure  (pi'il  n'agit  pas  dans 
le  but  de  se  procurer  aucun  avantage  à  lui-même,  ce  qui  est 
contradictoire  avec  le  reste  de  l'aftidavit  et  l'action  elle-même, 
l(i  Demandeur  réclamant  la  moitié  des  £50  pour  lui-même. 
Je  ne  m'arrêterai  pas  aux  deux  premières  objections  (pii  .stuit 
très  graves,  parce  (pie  la  3e  est  celle  sur  laquelle  je  veux 
ba.ser  ma  décision.  Cependant  je  dirai  qu'en  Angleterre,  d'où 
nous  est  venu  ce  genre  d'action,  les  tribunaux  .sont  d'une 
grande  sévérité  sur  ce  point,  comme  dans  toutes  les  actions 
jUMiales,  et  on  y  a  toujours  jugé,  lorsqu'un  affidavit  est  requis 
avant  l'émanation  du  writ,  qu'il  ne  doit  pas  être  intitulé  dans 
la  cau.se,  et  que  les  qualités  des  parties  doivisnt  être  données, 
ce  qui  est  fondé  en  raison  puistpi'aucune  acti(m  n'existe  en- 
core. Venons  à  la  3e  objection.  Souvent  un  individu  (jui  avait 
encouru  une  pénalité  se  faisait  poursuivre  par  un  de  ses  amis, 
ou  sous  un  nom  supposé,  afin  d'empêcher  que  l'action  ne  fut 
prise  pai'  un  autre  ;  cet  ami  ne  lui  faisait  jamais  payer  le 
montant  de  l'amende  ou  même  laissait  tomber  l'action  après 
que  la  prescription  était  acquise.  C'est  pour  obvier  à  ces 
fraudes  que  le  statut  de  1864  exige,  avant  que  le  bref  de  som- 
mation puisse  émaner,  que  le  Demandeur  fasse  un  affidavit 
dans  lequel  il  jure  (ju'il  poursuit  le  Défendeur  dans  le  but  de 
lui  faire  payer  l'amende,  et  non  de  lui  procurer  cpielqu'avan- 
tage.  Or,  ici,  le  déposant  jure,  au  contraire,  (]u'il  n'agit  pas 
dans  le  but  de  se  frocurer  à  lid-méme  quelqu'avantage.  Il  ne 
rencontre  donc  pas  l'exigence  du  statut,  et  il  jure  une  chose 
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iil»siir(lt',  puis(|Uf  If  l>ut  <lo  rnctioii  est  «le  procurer  un  tlôpo- 
Niiiit  \u\v  Hoiuine  <Itt  X2')  tliiiis  eliU(|U(!  oiiisr,  l'autre  moitié  ap- 
pui tenant  à  la  Couronne.  \jv  Deniatuleur  a  l)as«>  sa  < Imposition 
sur  les  termes  même  de  la  version  fran(;aise  <lu  statut,  (|ui 
iliHêre  en  cela  de  la  version  anj^laise.  Mais  cett(!  excuse  ne 
peut  se  soutenir;  car,  tMi  cas  de  ditrérence  entre  les  diMix  ver- 
sions, il  faut  suivre  celle  (|ui  est  conforme  au  l)Ut  et  à  l'esprit 
du  lé^Mslateur;  d'autant  plus  qu'ici  la  verHion  française  dit  un 
non-sens.  ( 'ependant  une  autre  (picstion  se  présente:  L'atKda- 
vit  est  défectueux  ((t  ne  remplit  pas  le  l»ut  d(f  la  loi.  iMais 
jtuis-je  débouter  une  action  sur  une  simple  motion  !  Si  1(>  J)é- 
fetuleur  avait  pu  attacpiei-  l'afKdavit  autr<!ment  (pie  par  unt> 
motion,  je  n'oserais  pas  la  déVxiuttM'  à  présent,  nuiis  il  n'y  a 
pas  d'nuti'e  moyen  convenabhi  de  le  faire,  et,  en  consé(pienco, 
jo  maintiens  les  motions  et  déboute  les  trois  actions  avec  dé- 
pens. "  La  (.\)ur  accorde  ladite  motion  et,  en  consé(]ueiH'e  la- 
dite action  est  par  les  pré.sentes  renvo^'ée  et  déboutée  avec 
dépens."  (12/.,  p.  279.) 

y \\aJ:e,  avocat  du  Demandcnir. 

îioiM-K,  avocat  du  Défendeur. 

l'A(tfJiîEl<(),  conseil. 


ORDER  TO  OPEN  DOORS. 

CiuciTr  Coi'irr  ix  (îhamiieks, 

Montréal.  lOtb  September,  ISGS. 

Coram  Touhance,  J, 

MoiiEAu  w.  Matjiew.son  ^'^  a/. 

Ifflfl  :  Tliut  w  lipre  a  HofiMidant,  in  a  caso  nfaoïnie  rcvendtcalinn,  refuses 
to  DinMi  lii.s  (luors,  the  jii(l<:(>  may,  upoii  a  rolnrii  of  llie  Heizinj:  Imilid',  to 
tlial  fflect,  on  tlio  pétition  oftiie  l'iaintill",  onior  tiio  openinj;  to  be  eflbct- 
ecl  hy  ali  net'esïsary  nieans,  in  tiie  [)ri)seni!o  of  two  witnessu.s,  and  witli 
sncli  force  as  may  be  reqnirod. 

A  misie-revendicatinn  was  taken  out  against  Défendants, 
and  the  seizinp;  bailift"  made  a  return  tliat  they  would  not  open 
their  doors.  Upon  the  ai)plication  of  Flaintiff',  by  pétition,  an 
order  was  granted  to  effect  the  ojiening  Ity  ail  necessary 
means,  in  thu  présence  of  two  witneases,  and  with  such  force 
as  micrht  be  required.  Vide  C.  of  C.  P.,  art.  ôOÎ).  (12  J. 
p.  2H5.) 

David  nnd  Valois,  for  Plaintiff. 
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IlfFORMATION.-OONVIOTION.-TEMPERANCC  AOT  OF  18C4. 

CiucUlT  CouWT,  Montréiil,  lOth  SL'i)tuinbur,  IHQH. 

Corani  Mai:kay,  J. 

WiLMAM  TiioMi'sux,  l)('i\'n<liuit  iii  tlio  Court  liclow,  Appt'l- 
\iint,(iint  IMiiLiP  DiîiiNi'oiii),  IMiiiiititfin  tlit)  Court  IhîIow, 
Ucspondoiit. 

JIilil:  iHt.  Tliat,  in  a  prosoiMition  niilt'r  Coiisol.  sut.  Lower  (îaiiiula, 
mj».  (1,  tlio  l'uiiviclioM  iiiUHl  tixu'.itly  l'oiiforin  tollio  oliarKi'  i)i  tlio  iiiforiii- 
atioii. 

'_'n<l.  WhorotlieStatiite  iToatoHHOVoral  aflbiicos,  onool'wliifli  ischiir;;- 
«xl  in  un  information,  a  conviclioii  ofanotlicr  oir^nro,  tlionnh  Huiyoct  io 
tliH  Hanu!  jienalty,  will  l)e  liekl  bad  and  bo  (luashivl. 

Thi.s  \va.s  un  appeiil  to  tlit>  Circuit  Court,  uudrr  tlu'  Toni- 
pcraucc  Act  of  1N()4,  (27  aiid  28  Vie,  ('ap.  I.S.Si-c.  4!),)  froin  a 
coiivictiou  ma<U'  Ly  \V.  H.  IJrohaut,  l'olice  Maf^istratc,  l'or  tlie 
Di.sti'ict  of  Montréal,  under  tlio  authority  of  Consul.  Stat. 
Lower  C'anada,  Cap.  (i. 

Mackay,  J.  :  Th(^  Dutendaut  was  suniinonod,  in  A'ifï"'^t, 
iK'l'ore  tlii'  Police  Maj^istrati;  "  for  tliat,  whcroas  William 
"  'l'Iionipson,  lioldin^-  a  liconso  to  vond  spirituou.s  liquors,  vinous 
"  ]i(juor.s  and  forniented  liijuors,  in  a  quantity  not  less  tlian 
"  thrcc  lialf  pints  at  any  oiu'  tinie  ;  but  liavin^  no  liccn.so  to 
"  kui'p  a  liouse  of  public  entertainnicnt,  did,  at  tlio  parisli  of 
"  Montréal,  in  tho  said  second  divi.sion,  in  the  District  aforo- 
"  .said,  to  wit  :  in  tbe  liouse  and  prenu.ses  tbere  situated  and 
"  occu[)ied  by  liini,  TlK)nii)son,  ii  tbe  third  day  of  Au^ai.st,  in 
"  tbe  year  on(!  tbousand  ei<j;bt  bundred  and  sixty-eiobt,  and 
"  at  sundry  tinies  before  and  since,  .'<ell,  by  rctail,  in  a  (pian- 
"  tity  lusH  tban  tbree  balf  [)ints  at  ono  tinie,  béer,  to  wit,  one 
"  pint  of  béer,  tbe  .saiil  béer  being  a  ferinented  li()Uor,  witbout 
'■  liavin(^  piwiously  obtained  tbe  license  re(]uired  by  tbe  pro- 
"  visions  of  tbe  Statute  in  sucb  case  ina<le  and  provided,  con- 
"  trary  to  tbe  Statute  in  sucb  case  nmdc  ii-vl  provided."  On 
"  tbe  .Stb  of  August,  proof  was  niade  befor  tbe  m a<]fi strate, 
"  ami,  on  tbe  lOtb,  followed  tliis  conviction  "  for  tbat  lie  tbe 
"  said  William  Tbompson,  at  tbe  .said  pavisb  of  Montréal,  in 
"  said  second  division  in  said  district,  to  wit  :  in  tbo  bouse  and 
"  premises  tluu'e  situated  and  occupied  by  bim,  tbe  said  Wil- 
"  liam  Tbompson,  on  tbe  tbird  day  of  Auj^ust  instant,  did  sell, 
"  by  retail,  in  a  quantity  less  tban  tbree  balf  pints  at  ono 
•'  time,  béer,  to  wit,  one  pint  of  beor,  tbe  said  béer  being  afer- 
"  niented  liquor,  witbout  baving  previously  obtained  tbe 
"  license  re(]uire<l  b}'  tbe])rovisi()ns  of  tbe  Statute  in  sucb  case 
"  made  and  provided."  Among  tbe  reasons  of  tbe  pétition  in 
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appcal,  it  is  allcf,'iMl  that  tho  b  '«t  ovidcnci!  is  not  aiItlnctMl,  tlic 
j^irl  tliat  lii»ij;^'lit  thc  lict-r:  that  thtTc  is  no  cviilfiict'  that  thc 
hccr  vvas  a  tVrnicutcil  litiuor.  As  to  th<'  licst  cviilfucc,  thf  cvi- 
(lencf  is  ^niod  cnoii}.:!».  Hcst,  Kvidoncc,  4th  Ivhi.,  1 1 ô,  I  Ki,  snp- 
]»orts  it.  Thc  ht'or  was  sohi  to  a  jrirl.  True,  sIjo  is  !U)t  proiliic- 
t'd,  l)ut  a  pt'i'son  wiio  saw  thc  salf,  tind  savv  what  was  )taid, 
and  tasUid  tlu;  hocr,  swcars  to  ail.  As  to  hcci-not  heinj^  a  IVr- 
nii'nt«'(l  lit|Uor,  a  witncss  has  swoi-i    lo  it  jn'rl'ectly.    Hpon  tlu 


evidoncu,  I  w<»ulil  rcinark  that  it  niij^ht  liav»'  Ih'ch  niorc  par- 
ticular,  hut  it  is  n(»t  niîCi's.sHiy  to  say  niorti  aliout  it  now.  Mc- 
fon>  ^oin^  to  tlu'  otlHT  l'casons  of  appoal,  it  is  propc-r  to  look 

(î,  and  .sci;  what  .st;c.  'l'I  H.iys  :  "II* 
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any  pcrson  kccps  an  iinj,  tavcrn,  tcinporanet»  hotcl,  or  any 
otliiT  hiiusi'  or  plact;  ol'  [)ul»lic  ctjtcrtaimnt'nt,  or  sclls,  vends  or 
hartors  hy  rotail,  hrandy,  rhnni,  whiskoy,  or  othiir  spirituon.s 
li(|nors,  winc,  ahî,  hi'cr,  porter,  cidcr  or  otlu'r  vinous  or  l'cr- 
nientcil  lifjuors,  or  causes  or  .surt't;rs  tho  saine  or  any  ot'  tho 
sanie  to  be  sold,  vendod  or  hartorod  by  retail  in  his  liouse  or 
preiiii.sos,  or  in  any  boat,  bar^e,  crat't  >v  othor  construction, 
iloatinif  on  or  nioorod  in  any  ri\(>r,  lako,  or  stroaiii.  or  in  any 
hou.so,  shanty,  hut,  or  othor  buildin;;;  oroctod  upon  any  tVozcui 
wator,  withont  tho  liconso  ro(|uired  by  tliis  act,  or  contrary  to 
its  truo  iiittdit  and  nieanin^  ;  snch  person  shall  incur  a  penalty 
oF  HFty  dollars  Foi-  oaoh  such  oflonce."  Ts  the  int'oruiation  un- 
dor  it  {  No.  Thon,  tako  up  .soc.  li'l.  Tho  tirst  part  of  it  is  that 
upon  whicli  the  information  is  l'oundod  :  "  U  any  porson  lioM- 
iiin;  any  licon.so  to  .soU  spirituous,  vinou.s  or  lorniontod  li<|Uors 
in  any  shop,  store  or  place,  but  not  to  keop  a  hou.so  of  public 
ontortainiiiont,  solls  any  such  licpior  in  (piantity  lo.ss  than 
three  half  pints,  or  allows  any  such  liquor  to  be  drunk  within 
such  Hho[),  store  place,  or  on  tho  prtiini.ses  apportainint^  to 
th(*  sarno,  <;ithor  by  tho  purchasi-r  of  such  liquor,  or  by  any 
por.son  not  ri'Hidin<^  with  or  in  the  oinploy  of  tho  por.son  liold- 
in<:r  such  licon.so,  such  pc^ison  .shall  bo  lialjlo  to  a  penalty  of 
fifty  dollars  for  overy  such  ofibnco."  'i'he  lattor  part  of  tlu!  sec- 
tion, the  iiiforni!i,tion  is  not  foundod  on  :  i.  o.  "  sollin((  loss  than 
''  thi"et!  (^allons  in  any  shop,  store  or  place  nut  desiti;nato<l  in 
"  such  liconso."  It  iiiight  hâve  beoii  nndor  section  41,  whicli 
allows  sovoral  couiits  in  such  information,  but  wlien  .sovoral 
counl.s  are  usod,  it  must  bo  in  form,  with  statenient  of  titno 
and  place  of  oach  ofFonce.  We  are  to  sottie  nndor  that  sec- 
tion the  information  i.s.  It  is  not  the  ofîonc(^  of  tho  22nd  ;  it  is 
not  tho  ofibnco  (jf  the  second  part  of  ser.  :}2.  Tho  otieiicos  of 
the  .several  sections  are  distinct.  If  tluMiiforination  had  not 
hoen  dearabout  the  charge,  it  would  havo  boen  bad.  If  asta- 
tute  ifivtï  summary  procoedin<:s  for  vai-ious  ottencos  spocitied 
in  several  .seetion.s,  an  iid'ormation  u  bad  which  loavos  it  un- 
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cortiiiii  iintlcr  whicli  section  it  took  place.  Prtley,  (Convictions, 
K(i.  ol"  I.S/>(i,  p.  1()1.  Tlie  ort'eiice  cliar^eil  is  under  st'ctioii  'VI. 
Prosecutor  nieiiiit  it  to  ho  so  and  was  {)articular  in  liis  <',es- 
crijition,  t'ollowinf^  the  V'>ry  words  oi'  the  tirst  part  ot'  sec.  32. 
Take  up  tlui  conviction,  nianit'estly  it  is  not  t\w  propor  convic- 
tion for  the  ca.se.  The  conviction,  1  observe,  is  endorsed  "  sell- 
'uiff  a  li(|Uor  vvithout  a  license,"  and  tlie  transen])t  isendor-sed, 
C'on.  Stat.  L.  C\.  cap.  (J,  sec.  22,  "  Off'ence  .sellin^  licpior  vvith- 
out a  license."  We  niay  pass  over  the  4th  reason  of  appeal 
and  iu'e<l  not  say  \vheti>er  or  not  informant  had  to  prove  that 
Défendant  heUl  a  license  to  ,sell  in  a  (piantity  not  less  than 
thn'e  half-pints  at  a  tinie.  The  si.xth  reason  afi;ainst  the  con- 
viction is  surticient.  Tt  is  sutKcient  that  tiie  conviction  is  not 
appropriate  to  the  oHeiici^  chari^ed.  Paley,  l()(i.  'l'he  27  and 
2.S  Vie,  cap.  I(S,  sec.  Mî),  catinot  help  HesponiUînt.  "  The  Court, 
havintir  seen  the  pétition  in  appeal  ot"  William  Thompson, 
"  whereby  he  eom]>lains  of  a  conviction  of  him,  nuidti  on  the 
"  lOth  of  Auo'ust  last,  at  the  Ci^y  of  Montréal,  l»y  William 
'  Hein'v  Brehaut,  l'olici'  Maixistrate  for  the  district  of  Mont- 
real,  at  the  instance  of  Respondent  Phillip  Durnford,  of  the 
"  C/ity  of  Montréal,  collector  of  Inland  Revenue,  to  wit  :  for 
"  the  2nd  divisioji  of  the  district  of  Montréal,  for  revenue  pur- 
"  po.ses,  for  havinjr,  at  the  parish  of  Montréal,  in  the  said 
"  second  division  in  the  .said  district,  \n  the  hou.se  occupied 
"  hy  him,  William  Thompson,  on  the  3rd  August  la.st,  sold, 
"  by  retail,  in  a  quantity  less  than  three  half-pints  at  one 
"  time,  béer,  to  wit,  one  pint  of  béer,  the  said  béer  bein}.j  a 
'■  fermented  li(|Uor,  without  having  previously  obtained  the 
"  license  required  by  the  provisions  of  the  Statute  in  such  case 
"  niade  and  provided  ;  havin^f  also  examined  the  .said  convic- 
"  tion,  the  information  referred  to  in  it,  the  évidence  in  si;p- 
"  port  of  it,  and  the  record  of  .said  conviction;  havintç  heard 
"  the  parties,  Appellant  and  Res[)ondent,  by  their  coun.sel  res- 
"  pectivel}'  and  maturely  deliberated  ;  ct)nsiderin»  that  said 
"  convictii)!!  of  the  lOth  of  Auijust  last  was  and  is  not  a  con- 
"  viction  appropriate  to  the  particular  oftence  or  case  charj^ed 
"  apiinst  Thompson,  in  and  by  the  iiiforniiition  or  complaint 
"  of  Durnford,  upon  wnich  .said  conviction  has  proceeded,  the 
"  .'^.  1  information  or  complaint  beinif  as  foUovvs  :  [ffcre  foL- 
"  IolC  t/ic  n'onlx  (fii'i'ii  dhoir.]  Considering  the  said  conviction 
"  c«)mplained  of,  of  the  lOth  of  Aujjjust  last,  unwarraated  and 
"  illei:;a'.  the  Court  doth  vacate  and  cpiash  the  said  convic- 
"  tion.  (12  J.,  p.  2cS5.) 

C.MM'KU  an<l  HriTON,  for  Appellant. 

M.  M.MlcH.VXn,  for  Respondent. 
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KEPT  HISTRESS. -RESILIATION  OF  LEASE. 

(JllK'UlT  {JouliT,  Moiitrciil,  Kitli  Soptoinlx-r,  I.S<)S. 
Coraiii  MacKav,  J. 

Beai.'DIIy  vs.  Chami'aone. 

Tlm  Oofoiuliint  wuh  u  kopt  iiiisIrofiH  uiid  liviii^  iis  Hiirli  in  ii  lum-^o 
l)eli>n;;iM}»  to  l'hiintill",  witlumt  it  boiiitr  provod  to  bo  to  Iiîh  knowhidv'e, 
ami,  in  th(t  Hiinio  liouHf,  was  aiiotlHT  kopt  woiuan  livin^  wiili  tlio  De- 
fendant.  Hki.i)  to  bc  a  cause  of  rcHiliation  of  Umiso. 

On  the  4th  8opt.,  ISCi.S,  tlio  Plaintitt' sudl  Dcfoiuliuit,  iiiidur 
fclie  Lessurs  iind  Lessees'  Act,  en  résiliation  de  bail,  as  for 
iiiisuso  of  pivinise.s  leased.  'riio  déclaration  stattMl  a  loaso  inade 
on  I4tli  Mardi,  for  a  yoar  froni  the  Ist  May,  ISOS,  of  a  cnféde 
Duilson,  a  (leur  éfages,"  Sic,  in  Montréal,  foi'  £'K),  payable  liy 
(•((ual  nioiithly  instaluKints  ;  l'Iaintitt"  vveiit  on  to  state  tliat 
Défendant  liad  turiied  the  liouse  int(j  a  "  iiui.i.son  de  déhanche 
et  de  prosfitufion,"  Szc.  Conclusions  that  the  lease  be  rescinded 
and  Défendant  ejectc^d,  &c.  The  Défendant  {)leaded  a  gênerai 
déniai,  stating  aiso  that  Plaintitf",  so  late  as  14th  of  Aiij^ust, 
had  takeii  froni  lier  the  assessineiits  for  the  whole  year,  up  to 
May,  1(S()(S,  in  respect  of  the  preniises  leased.  \t  enquête,  sever- 
al  witnesses  were  exaniined  on  hoth  si<l(;s.  As  to  Défendant, 
it  was  proved,  hy  tvvo  witnesses,  that  heing  cliarged  hy  Plain- 
tirt  with  keeping  "  une  maaralse  maii^ov,"  she  had  adinittetl 
the  fact.  One  of  Défendants  witnesses  had  to  admit  "J'ai 
pensé  (|u'elle  était  débauchée,  mais  je  ne  savais  pas  de  f|Uellc 
manière,  car,  jiour  en  être  certain,  &c."  '^l'his  witness  is  a 
tenant  in  another  portion  of  Plaintiffs  house,  part  of  which  is 
oceupied  by  Défendant.  ïhe  same  witness,  indeed.all  of  them, 
describe  Defendant's  house  as  bien  tr'nujulUe.  The  ])ef(!nd- 
ant  .lescribes  lier  establishment  as  consisting  of  herself,  ano- 
ther /f//"  qui  re<^'oit  ses  amis  et  une  serra/nie,  but  she  refu.ses 
to  aiiswer  several  questions  put  to  hei\  "  The  Court,  consiiler- 
intf  that  it  is  vvell  cnough  proved  that  Défendant,  thou^h  not 
a  common  prostitute,  keepinj^  a  positively  disordcrly  bawdy- 
liouse,  is  neverthele.ss  a  prostitute  or  kept  mistress  and  is 
living  as  such  in  the  côté  de  maison  belonging  to  Plaintitf, 
described  in  Plaintifi's  déclaration  and  in  tlx;  le«,se  of  the  four- 
teenth  of  Mardi  last,  y  ssed  at  Montréal,  before  Fortier,  no- 
tary,  in  which  lease  Défendant  is  styled  modiste  :  considcn-ing 
it  is  not  proved  that  Plaintitt'had  knowledge  of  Défendant  beiiig 
such  a  kept  mistress,  before  and  at  that  date  of  aforesaid  lease  : 
considering  that  another  kept  woman  is  t.hei'e  living  with 
Défendant,  and  tliat  it   is   hurtful   to  proprietors  tiiat  tlieir 
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Iionses  l)t!  tnrned  to  such  uses,  and  that  the  koopinn^  of  sucli 
establishiucnts  as  DeFendant's  is  proved  to  be  tends  to  the  cor- 
ruption of  uianners  ;  considering  that  Défendant  uses  the  pre- 
Uiises  forimuioral  and  illégal  purpose's,  eontrary  to  the  évident 
intent  for  which  they  vvere  leased  ;  the  Court  dotli  canc(d  and 
annul,  to  ail  intents  and  purposes,  the  lease  of  the  14th  March, 
1.S6S,  and  it  is  ordered  that  Défendant  do,  within  eight  days 
froin  the  date  thereof,  quit,  al)andon  and  deliver  up  to  l'iain- 
till'the  leasod  preniises,  described  in  said  lease  and,  in  «lefault 
of  Défendant  so  to  do,  within  the  above  delay,  it  is  ordered 
that  she  be  ejected  froni  the  house  and  preniises,  and  the 
goods  and  chattels  found  therein  put  ont,  min  .sur  le  carrcait, 
and  Plaintiff'  put  into  the  peaceable  possession  of  said  house 
and  ])reniise.s  above  described.  (1)  (12  J.,  p.  2iSS.) 

Jkttk  and  Auf'MA.,iHAUi/r,  for  Plaintitf". 

Lkmlanc  and  Cassidy,  for  Défendant, 


MONETS  DUE  BT  60VERNUENT  NOT  LIABLE  TO  ATTACHnENT. 

Sui'Eiuou  Court,  Montréal,  80th  Novcniber  18GH. 

Corani  Tourance,  J. 

Fitts  r.s'.  laiton  et  di,  and  Her   Majesty's  Principal  Sccretary 
of  State  for  the  VVar  Department  et  (d.,  T.  S. 

IhUl  :  That  motioys,  payable  nnder  a  contrivct  for  the  érection  of  for- 
tilicatioiis  in  tliis  Province,  are  not  liuble  to  attacliment. 

This  was  a  motion,  by  Défendant,  to  quash  the  attnchment 
and  was  worded  as  folïows  :  "  Inasmuch  as  it  appears  by  the 
déclaration  of  the  tiers-saisis,  that  the  nioneys  pretended  to 
be  attached  in  this  cause  were  and  are  payable  under  a 
contract  for  the  érection  of  fortifications  in  this  Province, 
that,  in  and  by  the  judgment  to  be  rendered  on  the  présent 
sulxie-iLrri'f,  it  be  deelared  and  adjudged  that  the  attachment 
of  such  moneys  was  and  is  detrimental  to  the  public  service 
and,  consequently,  that  such  moneys  are  exempt  from  attach- 
ment, and  that  said  attachment  be  quashed  and  set  aside 
with  costs." 

Peu  ('criam:  In  tins  case,  the  Plaintift"  lias  lodged  in  the 
hands  of  Her  Majestys  Principal  Secretaiy  of  State  for  the 
War  Department  and  Colonel  Gallovvay,  and  others,  repre- 
senting  the  department,  a  saisie  anrt  after  judgment.  John 
Francis  Rogers,  iov  the  garnishecs,  lias  deelared  that,  at  the 

■  (1)  See  Troplong,  Louage,  Vol.  2,  No.  302. 


DE   LA    HKOVINCE    DE   gUÉBEC. 


81 


chinent 
ly  tlic 
idecl  to 
ikUt  a 
ovitico, 
)ivseut 
cluiiont 
sorvico 
attacli- 
t  asit-liî 

in  the 
t'or  tlic 
roprc- 
in 


Jol 

at  tl 


5  s 


m 


tiino  ot'  tlio  seizuro,  tlR-rc  was  payable  hy  tlie  War  Depart- 
ment, on  account  of  a  contmct  hetwoen  tho  War  Department 
and  tlie  Défendant,  Nicolas  l'iton,  to  Défendant,  Nicolas  Piton, 
tlie  sum  of  Sn'S<S.02.  The  Defentlant  lias  inade  a  motion  to 
(piash  the  attachment,  on  the  «^round  that  the  attachment  of 
such  nioneys  is  detrimental  to  the  ptiblic  service.  It  is  a  novel 
thin<f  to  take  proceedin^^s  agninst  the  Crown,  without  its 
consent,  and  it  would  he  the  duty  of  the  Court,  even  if 
Défendant  liad  not  nioved,  to  take  co<>;nizance  of  the  présent 
preceeding.  The  Court  is  of  opinion  that  the  attachment  can- 
not  hold.  4th  Howard's  Reports  of  the  Suprême  Court  of  the 
United  States,  p.  20,  lias  been  cited  in  support  of  the  motion. 
(1)  The  opinion  of  Justice  McLeax  is  in  the  foUowing  vvords, 
and  the  remarks  are  to  the  point  in  the  présent  case:  "The 
important  question  is,  whether  the  money  in  the  hands  of  the 
purser,  thou<i;li  due  to  the  seaiiian,  was  attachable.  A  purser, 
it  would  seeni,  cannot,  in  this  respect,  be  distinguished  from 
aiiy  other  disVmrsing  agent  of  the  (Jovernment.  If  the  creditors 
of  thèse  seamen  may,  l)y  process  of  attachment,  divert  the 
public  money  from  its  legitimate  and  appropriate  object,  the 
sanie  thing  may  l)e  doue  as  regards  the  pay  of  our  otficers  and 
men  of  the  arniy  and  Uîivy,  and  also  in  every  other  case  where 
the  public  fuiids  may  be  placed  in  the  hands  of  an  agent  for 
disbursement.  2h  state  .nich  a  prinriple  is  to  réfute  it.  No 
Goveriwievt  ran  sanction  it.  At  ail  times  it  would  be  found 
embarrassing  and  under  sonie  circunistances  it  iiiight  \w  fatal 
to  the  public  service.  The  funds  of  the  Government  are  spe- 
ciHcally  appropriated  to  certain  national  ol)jects  and,  if  such 
appropriation  may  be  diverted  and  defeated  by  State  process 
or  otherwise,  the  functions  of  the  Government  may  be  sus- 
■pended.  So  long  as  money  remains  in  the  hands  of  a  disburs- 
ing  orticer,  it  is  as  mucli  the  money  of  the  United  States  as  if 
it  had  not  been  drawii  from  the  treasury.  Until  paid  over  by 
the  agent  of  the  Government  to  the  person  entitled  to  it,  the 

(1)  In  addition  to  the  citation  from  Howard'.s  Reports,  llie  Défendant 's 
counsel  also  rcferred  to  Rodger,  Sai.-.Ar.,  |)|).  1,")!),  KÎO  ;  U'dile  vs.  llii-^iey,  and 
lliissi  y,  opposant.  F^'époe  <l'un  niilitairo,  formant,  partie  nécessaire  du 
son  iVpiipement,  est  exenii)te  de  la  saisie.  (  Wndi  v».  lliixwy,  et  Jfii.i.^i  i/, 
opjiosant,  (J.  (,'.,  (^léliec,  "i.")  octohre  IS,'),S,  ClIAlioT,  S  .1.,  D.  T.  H.  0., 
p.  .")ll,  et  (i  A*.  ,/.  R.  '^^,  ]).  .TJ~.)  Iiisaisissalile  est  la  somme  d'argent  j)ayal)lc 
par  l'inspeeteur  du  revenu  à  un  individu  qui  aurait  agi  connue  dénoneiatL-ur 
sous  l'empire  de  l'actedes  lieenses  de  1S.")1,  14  et  I.")  Viet.,  eli.  1(H).  {f^n/irr  vu. 
Cfinni,  et  Li  moine,  t.-s.,  V.  C,  (,hu-l)ec,  30  juin  IH.'iS,  Chaiiot,  J.,  M  J).  T.  li.  C, 
p.  '287,  et  (i  A'.  J.  II.  (J.,  p.  248.)  I^a  saisie-arrét  aju-ès  jiigeinent  pour  saisir- 
arréter,  entre  les  mains  tïe  tiers-saisis,  toutes  sonnnes  de  deniers  (|u'ils  pour- 
raient devoir  à  \\n  instituteur,  n'est  pas  valide,  par  le  nu)tif  (lue  le  salaire  des 
instituteurs  est  insaisissahle.  (  A'o.V  vs.  Cmliir,  et  Lis  Coin.  iI'EidIi-  iIi-  Sf-()iit.t, 
cl  (i/.,  t.-s.,  V.  B.  R.,  '25  octobre  IS.'i.S,  Kolland,  juge  en  chef,  Dav,  juge  et 
Smitii,  juge,  /'.  D.  T.  M.,  p.  'X)  The  Law  {{eporter,  2il.  pt.  p.  ")!».  [Ri;- 
I'oktkr's  Notk]. 
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t'und  cjiniiot,  in  iiny  légal  nenso,  1r'  considered  a  part  ol'  Iuh 
ettects.  Wo  thiiik  the  question  in  this  case  is  cleai^  of  dtmbt 
and  requires  no  t'urtlier  illustration."  In  addition  to  the  au- 
thorities  cited  at  tlie  Bar,  I  would  also  refer  counsel  to  the 
opinions  of  the  Attorney-General  of  the  United  States,  Ist 
vol.,  p.  025  ;  2nd  vol.,  p.  666  ;  3rd  vol.,  p.  718  ;  5th  vol.,  p.  759. 
AIso  the  foUowing  cases  decided  the  United  States  :  Decatur 
vs.  PaiddiiKj,  14  Peters,  p.  4!)7  ;  Cheavy  vs.  Breruer,  7  Mass. 
R.,  p.  259,  and  Hodgson  and  Dexter,  1  Cranch,  p.  345.  The 
motion  is  therefore  granted  and  the  fcdlovvin^  is  the  judg- 
inent  of  the  Court:  "The  Court,  consideriii^'»'  that  the  ndisie- 
(irre't  or  attachnient  in  the  hands  of  the  said  tiers-saùis,  to 
wit  :  Her  Majesty's  Principal  Secx'etary  oï  State  for  the  War 
Department,  T.  Lionel  G.  Galloway,  commandinj^  Royal  En- 
gineers,  and  John  F.  Rodgers,  Assistant  Comniissary  (Jeneral, 
both  of  the  City  and  District  of  Québec,  in  their  said  capa- 
cities,  was  and  is  détriment  il  to  the  ])ublic  service,  and 
subversive  of  public  order,  and  the  due  administration  of  the 
Govenunent  of  the  country,  doth  grant  the  motion  of  Défen- 
dants, and  doth  (juash  and  set  aside  the  .said  sdisie-drrfï  or 
attachnient  in  the  hands  of  the  said  tlers-fdltiis.  (12  /., 
p.  289.) 

Pehkin  and  R.VMSAV,  for  Plaintitf'. 

Stuaciiax  Ueiiil'NE,  Q.C,  for  Défendant. 


HONCTS  DUE  BT  GOVERNMENT  NOT  LIABLE  TO  ATTACHHENT. 

Sui'Eiuoii  CouiiT,  Montréal,  22  May,  1869. 

Coram  Beauduv,  A.  J. 

Fitts  vs.  Piton  cl  (ti,  (i.nd  Her  Majesty's  Principal  Secretary 
of  State  for  the  War  Department  et  ai,  T.  S. 

Jldd:  Tliat  inoneys  piiyiililfi  on  acconiit  nf  a  pcndiii^  contract  willi 
tlie  War  DepartiiuMit,  for  tlie  erectioi»  of  fortifications  in  this  rroviiice, 
are  not  iiable  tf)  altaciiment. 

Si  mhli.  Tliat  not  attaclinuMit  in  tlie  Iiamls  of  the  Scrretary  at  War 
will  Mo  undor  any  eircuniatanoes. 

This  was  a  final  hearinfjf  on  the  merits  of  the  attachnient, 
which  had  been  quashed,  on  motion,  as  re{)orted  above,  p.  30. 
The  judgnient  last  referred  to  had  been  rcversed  by  the  Court 
of  Review,  on  the  «-round  that  the  attachnient  could  not  be 
set  aside  by  a  mère  motion,  and  the  case  sent  down  to  be 
heard  on  the  merits. 

J'ek  Clkiam  :  The  opinion  of  the  Court  is  fully  expressed 
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in  tlio  mofiff  oï  tho  juclfi[inont  which  are  as  follows  :  "  Tlie 
Court,  coiiaidering  that  J.  F.  Ro^ers  bas  déclarée!  that  tliore 
is  iiow  retainod  in  the  liands  of  the  Commissariat  Department 
Il  Hum  of  1?113!S.Î)2,  payable  to  Défendant,  on  account  of  a 
contract  pendin^  between  the  War  Department  and  Défen- 
dant, for  the  furnishing  of  materiala  for  the  construction  of 
the  fortifications  at  Levis,  but  that  such  déclaration  was 
niade  without  admittinf:f  the  right  of  Plaintif!'  to  attach  the 
said  moneys  ;  and  considerinji;  that  no  judgment  can  be  ren- 
dered  on  such  déclaration  against  the  garnishee  ;  and  consi- 
dering  that  there  is  nothing  in  said  déclaration  to  shov/  that 
the  garnishee  has  any  power  or  control  on  the  amount  by 
him  declared  to  be  payable  by  the  War  Department  to 
Défendant  ;  and  considering,  nioreover,  that  no  attachment 
can  be  made  of  the  moneys  payable  by  the  War  Department 
nnd  no  coinpulsory  order  be  given  against  the  War  Depart- 
ment, doth  dismiss  the  attachment  in  this  cause  in  the  hands 
of  the  garnishees."  A  similar  judgment  was  rendered  on  the 
.same  day,  by  Mie  same  judge,  in  n*-'  1152  Joseph  vs.  Andersoii, 
and  the  senior  officer  of  the  Commissariat  Department  of 
Montréal,  T.  S.,  connected  with  a  contract  to  supply  coal  to 
the  Royal  Navy.  (18  J.,  p.  1()5.) 

Pekkixs  and  Ram.sav,  for  Plaintitt". 

Strachan  Betih'NK,  Q.C,  for  Défendant. 


NULLITT.-STAHPING  OF  NOTE. 

SuPERioii  Court,  Montréal,  12tli  Mardi  l.SOT. 
Coram  Hektiielot,  J. 
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James  H.  Stevenson  et  ai,  Piaintirts,  y.s.  Rufus  Kimpton 
et  (d..  Défendants. 


at  War 


Ileld:  ïliat  holders  of  a  proinisHory  note  in.siitHt'ieiitly  8tam|)ed  will 
1)0  allowed,  eveii  af'tor  suit  l)roiiy:ht,  to  atlix  stamp.s  to  tlie  iioto  in  tlu> 
présence  of  tlie  prothonotary. 

Plaintitf's  pétition  granted.  (12  /.,  p,  2fH.) 
John  A.  Perkins,  jr.,  attorney  for  IMaintiHs. 
MoNK  and  Rixford,  for  Rufus  Kim[)toii. 
Rose  and  Ritchie,  for  Alpheus  Kimpton. 
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rVIDENCE. 

Sui'EKioR  Court,  Enquête  Siitings, 

Montréal,  lOth  Novcmlter  I.SOS. 

Corain  Torrance,  J. 

WiNNiN(i  et  al.  vu.  Fraser. 

Ilekl  :  Tliat  an  indictineiit    in  u  ciiniiiuil  proseciition  of  the  Défen- 
dant is  not  admissible  as  évidence  in  a  civil  suit  a^a'nst  him. 

The  Défendant  had  been  arrested  in  an  action  of  debt  and 
liad  presented  a  pétition  t'or  libération  under  C.C.P.  art.  819. 
The  Plaintifl'  exninined  hin»  as  a  witness  and  pnt  hiui  the 
following  tjiiestic"  "Are  you  not  now  under  bail,  under  two 
indietment  s   in  Jourt  of  Queen's   Bench,  for   obtaining 

goods  witl»  iUi  ofraud  and  for  obtaining  goods  under 

false  pretences.  '  Cassul y  objected  to  the  question,  as  irrele- 
vant and  ninl  ■ip'  no  proof  in  the  présent  case.  The  objection 
was  niuintaincù  b  the  '-'g^,  citing  Taylor,  Ev.,  §  1505. 
(12, y.,  p.  291.) 

I'ehkixs  and  Ram.say,  for  PlaintiHs. 

Lerlanu  and  Cassidy,  for  Défendant. 


CAPIAS. 

Sui'ERioK  Court,  Montréal,  27th  April,  1<S(i9. 
Corani  Torrance,  J. 
\ViNNiN(i  et  al.  us.  Fraser. 

Jlild:  l"  Tliat  tlie  l'IaintiH's  under  évidence  showin^'  that  two  notée, 
constitulinjr  tlie  groater  portion  of  tiieir  claiin,  !Îad  been  transferred  to 
tbeni  nieroly  to  euable  tbeiu  to  iidopt  any  cours-e  tliey  inight  tliink 
proper  iijiains-t  tl-e  Défendant  and  witliout  tlieir  leconilnjï  the  owners 
of  tlie  notes,  liad  H  rjirlit  to  arret-t  Défendant  by  caniais  ad  rcsjionden- 
diini  as  tlieir  peritoiHil  dihtnr  for  tlie  wliole  suni  by  tliem  demanded.  (1) 
2'-'  Tliat  bail  entered  by   Défendant  sliould  not  be  reduced. 

PlainfcifTs  an-csted,  by  capias  ad  rospondenduni,  as  their 
jiersonal  dehtor,  the  Défendant,  and  held  him  to  bail  as  such, 
for  !"•'  aniount  of  notes  given  theiii  S(S27.25  ;  2'"'  aniount  of 
note  transferred  theni  by  Daviil  Robertson  !i?475.72  ;  3*^  aniount 

(1)  V.  art.  79HC.  1».  V. 
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of  note  triUistVired  liy  Mouro,  Sciuplo  ami  Hatchotto  #515.23. 
Total  #1.S1S.20.  The  folIuwiii«r  évidence  wa.s  addivjcd  by  Dé- 
tendant, David  Ilobertson  :  "  The  note  was  endorsed  by  nie 
"  in  l'avor  of  Plaintiffs,  to  enable  theni  to  adopt  upon  it  any 
"  conrse  they  niif^ht  think  proper  against  Défendant.  1  am  in- 
"  tere.sted  in  tlie  note  and  will  get  whatever  is  recovered  on 
"  account  of  it.  In  the  nieantinie,  Plaintiffs  are  the  holders  of 
"  the  note,  it  havinp^  l)een  cndor.sed  to  them  by  me.  The  note 
"  was  f^iven  by  Défendant  for  the  only  purcha.se  he  niade  for 
"  nte."  John  H.  Seinple:  "  Our  note  was  given  us  by  Dcfen- 
"  dant  for  goods  sold  him,  It  is  the  only  debt  he  owed  us. 
"  The  note  was  handed  over  by  us  to  Plaintitls,  about  third 
"  June  last,  to  enable  them  to  adopt  upon  it  any  recourse 
"  they  iiiif>ht  think  proper  agaitist  Défendant;  Moore,  Semple 
"  and  Hatchette  are  proprietors  of  the  note.  They  nierely 
"  gave  it  for  légal  purposes.  \Ve  will  rccover  from  Plaintiffs 
"  any  amount  they  obtain  by  virtue  of  said  note."  Défendant, 
thereupon,  petitioned  to  reduce  bail  to  $S27.25,  amount  of  in- 
debtness  to  Winning,  Hill  and  Ware,  alleged  that  the  évidence 
disclosed  no  personal  indebtedness  as  to  other  sums,  and  that 
no  i^arty  litid  a  right  to  amass  claims  to  harass  his  debtor  and 
cause  heavy  bail  to  be  entered. 

Peu  CuiiiAM  :  Having  eonsidered  this  case,  I  am  of  opinion 
that  Defendant's  pétition  canne )t  be  granted.  The  per.-ional  in- 
debtedne.ss  recjuired  by  art.  7!)S  ot  Code  de  Procédure  is  made 
ont.  It  is  true  that  the  Plaintiffs  may  be  held  to  account  to 
othcrs  for  a  portion  of  their  clainj  if  recovered  from  the  deb- 
toi',  but  the  Défendant  is  to  ail  intents  and  purposes,  tho  per- 
sonal <lebtor  of  tlui  Plaintiffs,  who.se  capias  should  therefore 
be  maintained  in  its  entiretv.  The  caso  of  Quinit  vs  Atchcsov, 
4  (..  C.  Ih'p.,  p.  37s  ;  4  IL  J.  k.  Q.,  p.  203,  et  15  R.  J.  Il  Q.,  p.  251, 
is  in  point.  Pétition  rejecteil  witb  costs  and  capias  maintained 
for  full  amount.  (13  J.,  p.  1(57.) 

Pkkkins  and  Kamsav,  for  Plaintiffs. 

Leiîlaxo  and  Cassidy,  for  Défendant. 
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REPRISE  D'INSTANCE. 

Cou  11  DU  Banc  de  la  Reine,  en  Appel, 

Montivul,  .S  juin  I.S()7. 

Connu  Duval.C.J.,  Diummond,  J.,  Baikjlky,.!.,  M<)NI)ELET,J. 

Benjamin  Buhland,  Appelant,  et  Heotoii  LAKoct^uE,  Intimé. 

Jugé:  Qiie,  lorsqu'uno  partie  devient iiisoh aide  dans  lo  tours  de»  l'ms- 
taniHi,  tous  les  protrdés  eu  appel  seront  suspendus  sur  motion  à  oot 
effet,  afin  que  la  reprise  d'instance  soit  faite  par  le  syndic.  (1) 

Le  8  juin  LSGT,  l'Appelant  fit  motion  "  l'or  (icfe  of  tlie  depo- 
sit  wliich  ho  now  niakos  of  an  authcntic  copy  of  a  deed  of 
assignnient,  nuide  uruler  the  provisions  of  tlie  InHolvent  Act 
of  18()4,  at  Montréal,  on  the  4th  January  last,  before  Trudeau, 
notary  public,  and  that  it  be  declared  and  ordered  tliat  no 
procecdings  be  had  in  the  présent  cause,  until  thi?  suit  or 
instance  be  duly  continued  by  the  assignée  to  the  insolvent 
estate  of  Respondent."  Le  jugement  de  la  Cour  d'Appel  est 
connne  suit  :  "  Having  heard  the  Appellant  and  Respondent 
on  Appellant's  motion  of  the  third  June  instant,  this  court 
doth  grant  the  motion  of  Appellant  and,  in  conséquence,  it  is 
ortlei'ed  that  ail  fui-ther  proceedings  on  this  appeal  be  stayeti 
until  a  reprii<e  cVinxlance  be  nuide,  in  the  name  of  the  assig- 
née to  the  insolvent  estate  of  Respondent  ;  samo  to  be  nuide 
and  fylcd  herein  vvithin  one  montli  of  this  date  ;  costs  to  abide 
th'>  final  judgment  in  this  cause.  (12  J.,  p.  292.) 

AiUKViT,  Q  C,  avocat  de  l'Appelant. 

DoUTUE,  DoUTUE  and  Charland,  avocats  de  l'Intimé. 


RECOURS  DE  L'ENDOSSEUR  D'UN  BILLET  CONTRE  LE  PROMETTEUR. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  29  février  18()S. 

Coram  Duval,  Juge  en  Chef,  Aylvvin,  J.,  Caron,  J.,  Dkum- 
Mond,  j.,  et  Badgley,  J. 

Maynard  et  al.,  Demandeurs  en    Cour  Inférieure,  Appelants, 
et  Renaud,  Défendeur  en  Cour  Inférieure,  Intimé. 

Jugé  :  Que  l'endosseur  d'un  billet  promissoire  à  ordre,  qui  n'a  pas  payé 
lui-même  ce  billet  et  n'en  est  pas  devenu  porteur,  ne  \x^nt  poursuivre  le 
faiseur  et  demander  que  ce  dernier  soit  condamné  à  payer  le  billet,  vu 
qu'il  est  échu  et  protesté. 

(1)  V.  art.  438  C.  P.  C. 
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L'action  fut  intcntéo  par  les  Appelants,  ondosscuirs,  contre 
l'Initimé,  prometteur  d'un  billet  à  ordre  rtstt''  sous  protêt  à  la 
Hanipu^  de  Montréal.  Les  Appelants,  après  avoir  allégué  (]u'ils 
avaient  re(;u  l'escompte  de  ce  billet  et  l'avaitMit  employé  à  des 
achats  du  grains  à  couunission  pour  l'Intiitié,  se  plaignaient 
de  ce  <|ue  le  retard  apporté  au  paiement  île  ce  billot  nuisait  à 
leur  crédit  ;'t  les  laissait  exposés  au  risque  d'en  payer  le  mon- 
tant; ils  concluaient  à  ce  (|ue  le  montant  en  fi\t  payé  entre 
leurs  mnins',  si  miinix  n'aimait  l'Intimé,  payer  entre  les  mains 
de  la  Banque  de  Montréal,  ou  à  <]ai  il  Hf)p(irlifindr(iU,  et  leur 
en  rapporter  (piittance.  L'Intimé  plaida  :  lo.  "  Que  les  Appe- 
lants n'avaient  aucun  droit  d'action  avant  d'avoir  payé  et  d'être 
flevenus  porteurs  <lu  billet,  ou,  du  moins,  avant  d'être  recher- 
chés pour  le  paiement;  2o.  (|Ue  ce  billet  avait  été  fait  et  négo- 
cié pour  l'avantage  des  <leux  parties  et  pour  mener  à  bonne 
tin  des  opérations  commerciales  faites  dans  leur  intérêt  com- 
mun ;  3o.  i|u'en  considération  de  transactions  intervenues 
entre  l'Intimé  et  la  Banque  de  Montréal,  il  avait  été  ctmvenu 
que  ce  billet  s(!rait  payé  en  six  échéances  semi-annuelles,  avec 
intérêt  de  sept  pour  cent,  ce  qui  déchargeait  les  endosseurs  et 
les  rendaient  sans  intérêt  au  paiement;  4o.  que  ce  nitard  ne 
portait  aucune  attrinte  au  crédit  des  Appelants;  5o.  qu'ils 
n'avaient  aucune  raison  d'appréhender  de  payer  ce  billet; 
(io.  que  tous  les  termes  de  paiement  échus  avaient  été  payés 
régulièrement.  La  preuve  établit  que  le  billet  avait  été  donné 
en  renouvellement  des  six  autres  dont  les  A)ipelants  avaient 
re(;u  l'esconqjte,  l'avaient  employé  en  achats  de  grains  à  ciMU- 
mission  pour  l'Intimé.  Les  questions  de  droit  soulevées  par  la 
plaidoirie  peuvent  se  résumer  comme  suit:  lo.  L'endosseur 
d'un  billet  à  ordre  échu,  a-t-il  contre  le  faiseur,  une  action 
utile  avant  d'avoir  lui-même  payé  le  billet  ;  et,  pour  décider 
cette  question,  en  l'absence  de  dispositions  formelles  de  notre 
droit,  doit-on  avoir  recours  au  droit  fram/ais,  qui  n'a  jamais 
admis  l'endossement  en  blanc,  ou  au  droit  anglais  à  qui  est 
enqiruntée  cette  forme  <ren<los.seinent  et  partie  de  notre  légis- 
lation sur  cette  matière  ?  2o.  Si  l'endosseur  a  une  telle  action, 
le  billet  étant  négociable  et  pouvant  changer  de  mains  k  Lout 
moment,  peut-il  intervenir  un  jugement  condamnant  le  faiseur 
à  payer  le  montant  du  billet  à  l'endosseur,  ou  au  dernier  pro- 
priétaire, ou  à  (jui  il  appartiendra  ;  et  un  tel  jugement  serait-il 
susceptible  de  recevoir  sa  sanction  au  moyen  d'une  exécution  ? 
3o.  L'endosseur  d'un  billet  à  ordre  peut  il  être  assimilé  à  la 
caution,  et  peut  il  jouir  du  bénéfice  de  l'excepticm  établie  en 
faveur  de  cette  dernière,  à  qui  il  est  permis  de  poursuivre  le 
débiteur  principal  avant  d'avoir  payé  ?  4o.  Une  convention 
verbale  intervenue  entre  le  porteur  et  le  faiseur  du  billet,  à 
l'eftet  d'en  changer  le  terme  de  paiement,  et  d'établir  d'autres 
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«'(oli(^ancea  nvce  iinUri^,  op^rc-t-cllo  uno  novation  sullisiintc» 
pour  (l«^chai'<^('r  rondosseur  ?  Le  jufTciiKMit  de  la  (Jour  Iiit'*^- 
riouro  f|ui  a  motivé  cet  appol  se  lit  comiiie  suit  : 

Bkuthelot,  J.  :  "  La  cour,  considérant  que  \v  billt>t  récité 
"  dans  la  déclaration  des  Demandeurs  a  été  endossé  par  «-ux, 
"  pour  renouveler  s-x  autres  billets  que  le  Déf-Midi-ur,  en  l'au- 
"  tomne  1.S04,  avait  consentis  aux  Demandeui's,  et  (jue  ces  der- 
"  niers  avaient  endossés  et  fait  escompter,  pour  réaliseï"  des  fonds 
"  devant  servir  aux  transactions  cotrimerciales  (pie  les  Denian- 
"  deiii's  et  les  Défendeurs  faisaient  alors  ensembh;,  poiir  acliats 
"  <le  {irainsdans  la  paroisse  de  Saint-Hyacintlie,  pour  le  coinptt* 
"  du  Défendeur,  sur  lesquels  achats  lesDeniandeurs  avaient  une 
"  commission,  ce  qui  les  rendait  intéressés  dans  la  luVociation 
"  des  billets  ;  considérant,  de  pi  ils,  que  la  ISanque  d(;  Mont- 
"  réal,  maintenant  porteur  du  billet,  a  dtmné  terme  et  créilit 
"  au  Défendeur  pour  le  montant  du  billet,  et  qu(\  durant  ces 
"  délais,  les  Demandeurs  ne  peuvent  être  reeliei'cliés  ou  jKMir- 
"  suivis  par  la  Hancpie,  etfpie,  de  plus,  les  Demandeurs  ont  été 
"  libérés  de  leur  responsal)ilité,  comme  les  cautions  du  DéFen- 
"  deur,  pour  le  paiement  du  billet,  par  le  fait  de  la  l'ample  ; 
"  considérant  que,  pour  ces  raisons,  les  Demandeurs  sont  sans 
"  intérêt  dans  la  présente  action,  la  Cour  a  renvoyé  ladite  ac- 
"  tion." 

W.  DouiON,  pour  les  Appelants  :  La  caution  (pii  s'est  oblijifée, 
du  consentement  du  débiteur,  peut  a<rir  contre  lui  avant  «l'avoir 
payé,  pour  en  être  indemnisée,  lors(jue  la  dette  est  d»^venue 
exii^ible  par  l'échéance  du  terme  sous  lequel  elle  avait  été  con- 
tractée, sans  avoir  éjjjard  au  délai  accordé  jiai-  le  créancier  au 
débiteur,  sans  le  consentement  <le  la  caution.  1\'ls  sont  les 
termes  mêmes  de  l'article  lf)5.S  du  Code  Civil,  conforme  à  l'an- 
cien droit.  Cette  rèffle  est  fi^énérale.  Elle  s'appli(pie  aux  cau- 
tionnements pour  affaires  civil((s  et  pour  affaires  connnereiales. 
Perry  et  Milnc  (1),  McKinnon  et  Cowan  (2).  Or  celui  (pii,  sans 
donner  de  valeur,  prend  un  billet  et  l'endosse,  pour  lui  donner 
plus  de  crédit  et  pour  procurer  de  l'escompte  au  faiseur,  n'est 

(1)  Le  l)illet,  doniu''  on  (garantie'  à  un  tiers  pur  la  signataire  potii'  caiitionnc- 
mont  en  sa  faveur,  est  valide,  (!t  la  caution  peut  en  jvuii'suivre  le  recouvrement 
aussitôt  ([u'oii  lui  cause  du  troulile  au  sujet  de  son  cautionnement  et  avant 
d'avoir  payé  la  dette  pour  le  payement  de  huiuelle  elle  s'est  rendue  respon- 
sable. [Perni  vs.  Mil  lie,  V.  S.,  Moiitiral,  <(»  mars  iStil,  HKin'iiKi.o'r,  .1.,  !l  U. 
.1.  R.  Q.,  p.  i)2;r)  J.,  p.  l'il.) 

(2)  Une  action  par  une  caution  contre  le  principal  oliligé,  dans  la(|uelle  on 
allègue  défaut  et  négligence  de  la  part  du  Défendeur  de  j)ayer,  tel  qui?  con- 
venu entre  lui  et  un  tiers,  certains  effets  à  réchéanct;  de  ti'ois  mois,  et  rede- 
vance d'une  certaine  sonnnc  h  ce  tiers,  sera  maintenue,  ])arce  ([uc  le  Deman- 
deur, fpioicpie  n'ayant  pas  allégué  la  déconfiture  du  Défendeur,  ni  avoii- été 
trouhlé  il  raison  du  montant  ainsi  dû,  aurait,  |)ar  sa  déclaration,  montii'  cause 
d'action  sutiisante.  {McKinnon  va.  Comiii,  ('.  S.,  Moiitn'al,  'M  décemhre  lS(i4, 
TÎKHTHKi,(>T,  .T.,  14  R.  J.  R.  Q.,  p.  54  ;  lô  D.  T.  U.  C,  p.  '->.')4.) 
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(|ir>mc  simple  ('(iiUioii.  Pardessus,  Droit  Gomniorcial,  t.  2, 
|).  521,  11'''  ôcSô  :"  Il  arrive  i'ré(|ueinmoiit  qu'une  personni*  sous- 
crit au  profit  (l'uue  autre  un  ou  plusieurs  Millets  par  pure  oMi- 
j^eanee  et  sans  êtn;  (.lébitrice,  pour  donner  à  celle-ci  le  moyen 
de  né^'ocier  le  l)ill»;t  avec  i)lusieurs  signatures.  Si  l'apprécia- 
tion des  faits  ot  circonstances  conduit  à  ce  rtVsultat,  celui  (|ui  a 
payé  en  vi-rtu  de  sa  si^natiu'e  a  contre  celui  dont  il  n'était 
récUament  que  lu.  vaxiJion  et  contro  ceux  qui  ont  garanti  la 
solvabilité  do  ce  dernier,  les  di>  's  do  recours  attribués  (tft.c 
(•(iiitions"  Pardessus,  Lettres  de  change,  t.  1,  p.  17.  L'endos- 
seur n'est  (ju'une  (umtion  Holidaire.  Lorsciue  les  App«'lants  ont 
endossé  le  l)illet  du  80  novondire  IH()4,  ils  l'ont  t'ait  j\  la  de- 
mande de  rLitiino  et  «lans  son  seul  intérêt,  ils  ont  ajouté  leur 
•Garantie  à  celle  de  l'Intimé  et  sont  devenus  ses  cautions.  "  On 
a  vu  par  tout  ce  qui  précède,  (|ue  les  divers  signatairiîs  d'une 
lettre  de  change  en  étaient  débiteurs  solidaires,  moins  cepen- 
dant comme  co-ol)ligés  principaux,  que  connue  cautions  les 
ims  des  autres,  mais  cautions  solidaires."  Pardessus,  n"  413, 
p.  "275.  A  l'échéance  dr  billet,  ils  avaient  donc  le  droit,  même 
avant  d'avoir  payé,  de  demander  à  l'Litimé,  débiteur  principal, 
j\  être  indemnisés,  et  leur  demande  étant  dans  la  forme  ordi- 
naire, devait  être  accueillie  par  la  Cour.  C'était  la  conséciuenco 
nécessaire  de  la  position  des  parties.  L'Intimé,  en  obtenant  l'en- 
do.ssement  des  Appelants,  s'était  engagé  à  payer  le  billet  à  son 
échéance.  Ils  avaient  le  droit  d'exiger  l'accomplissement  de  son 
obligation,  en  le  forçant  à  ])ayer,  ou,  du  moins,  à  leur  l'appor- 
ter une  décharge.  Même  dans  les  transactions  ordinaires,  «;t 
pour  valeur  reçue,  l'endo.sseur  est  censé  être  la  caution  du 
tireur.  2  Pardessus,  Droit  Commercial,  \\  2.S5,  n*^  413  ;  2  Par- 
dessus, Droit  Commercial,  p.  221,,  n"-'  5S5  ;  1  Pardessus,  Lettres 
de  Change,  p.  17;  Boucher  et  Latour  (1),  Observations  du 
Juge  en  Chef  Lafontuine,  p.  ÎÎ46.  C'est  pcnir  cela  que  l'en- 
dosseur peut  intenter  .son  action  en  garantie,  et  obtenir  juge- 
Il)  L'endosseur  d'un  billet  pnimiwsoire,  (jui  e.st  )>ourauivi  coiijoiiiteineiit  avec 
le  faitteur  et  (|ui  piaille  Héparéiiieiit  i)ai' le  mène  j)roeui-eur,  n'est  piiH  resjion- 
saille  (le.s  fi'ais  de  l'appel  intenté  par  le  Demandeur  du  jugement  maintenant 
une  exeejjtimi  .'i  la  forme  du  ])rometteur  et  renvoyant  «a  demande,  ai  cet  appel 
n'est  ])aa  dénoncé  il  l'endosseur  et  la  signitication  du  bri^f  d'ap])el  jiris  par  le 
Dcuumdeur  contre  le  prometteur  seulement,  faite  à  l'avocat  «jui  a  occupé 
]iour  l'endosseur  et  le  prometteur  en  cour  de  })remiére  instance,  n'est  pas  une 
ilénonciation  suffisante  de  cet  appel  h  l'endosseur  ipii  n'est  pas  partie  \  rap|)ol, 
iti  i|ui,  conséipiemuient,  n'est  plus  reiirésenté  pur  ce  procureur  (Article  JKK), 
1  l(t;{,  1 1(15  et  !!).%(;.  V.)  ( lionchtr  et  Latour  et  al,  V,.  iJ.  H.  eu  Appel,  Mout- 
1  septembre  18.">2.  LaFontaink  juge  en  chef,  (ilis.^idcnt),  Dival,  Mkkkdith 
et  .MoNDK.t.KT,  juges,  (i  /.,  p.  '2()!),  et  10  R.  j.  /.'.  (?.,  p.  338.  Le  juge  en  chef 
expiinui  l'opinicui  (|ue  la  signitication  du  bref  d'appel  au  procureur  (|ui  avait 
représenté  l'endosseur  et  le  faiseur  en  cour  de  première  instance  et  qui  repré- 
sentait l'endosseur  seulement  en  appel,  vu  que  l'appel  n'était  prit  (pie  contre 
l'c  dernier,  était  une  dénonciation  suffisante  de  cet  a])pe1  à  l'endoBseur  |viur  le 
rendre  reBp<mHable  des  frais  do  cet  appel. 


"    ,  ' 

il 


i|« 


i 


40 


HAPPORTS  .MTDKMAIIIEH   IlEVlsfis 


mont  coiitr»!  le  tin'ur  avant  iluvoir  piiyr  le  Idllt^t,  ot,  môiiu» 
nviiiit  coïKltiiiinatioii,  .sur  la  ilciiiaiirlc  principal*-.  Il  y  a  plii- 
sicnrH  décisions  à  cet  cHt-t  dans  nos  cours.  L'Intinu'  a  cit»'' 
i|U(>l(|Uos  iiuti'UrHanirlais  pour  ôtaMir  (pi'un  fndosscur  ne  pou- 
vait pas  si!  poiu'voir  contre  \v  tircui',  sans  avoir  payé  le  l»il- 
l('t.  Il  n'en  peut  être  autrement  en  An^leterr(\  où  la  caution 
n'a  pas  (le  recours  contn!  roMi;^»''  principal,  avant  d'avoir  pay*' 
la  ilette  cautionnée.  Sous  notre  droit,  la  rl'^fUi  est  diU'érente.  La 
('our  a  néanmoins  renvoyé  l'action  en  se  fondant  sur  deu.x  rai- 
sons (pli  sont  éf^alement  mal  fondées.  I^a  première,  (pie  le  hil- 
Ict  en  (pK^stion  a  été  endossé  pourrenouveler  six  autres  l»illets 
(pie  les  J)eniandeurs  avaient  endossés  et  t'ait  escompter  pour 
réaliser  les  fonds  devant  servir  aux  tran.sactions  commensales 
(pie  les  Appelants  et  l'Intimé  lai.saient  alors  ensemlile,  pour 
achats  de  crains,  pour  le  eompt(>  du  l)éf(Mideur,  sui'  les(piel,s 
achats,  les  Demandeui's  avaient  une  commission,  ciî  ipii  les 
rendait  intéressés  dans  la  m'-^ociation.  Il  »  st  vrai  rpie  les 
Appelants  avaient  une  commission  pour  acheter  des  forains 
pour  l'Intimé,  mais  ils  n'avaituit  aucunt^  commission  pour  en- 
doss(n'  ses  hillets.  Leur  endossement  était  tMitièrement  «gratuit, 
dans  le  seul  intérêt  de  l'Intimé  (!t  pour  lui  procurer  les  fonds 
(pi'il  devait  fournir  aux  Aj)pelants,  pour  lui  acheter  des  irrains. 
C^es  l»ilK>ts  n'ont  jamais  été  la  propriété  des  Ajjpelants,  et, 
(pioique  faits  à  leur  ordre,  ils  n'ont  donné  aucune  valeur 
vu  les  recevant  de  l'Intimé.  Ils  sont  allés  avec  une  lettre  de 
l'Intimé  à  la  HaïKpie  de  Montr(''al,  où  les  billets  ont  été  es- 
compt(''H.  Ils  devaient. seulemi^nt  avec  l'escompte  (pli  appartenait 
à  l'Intimé,  acheter  des  «frains  pour  lui,ce  (pi'ils  ont  t'ait.  V'oilà 
fpiant  aux  six  preinitïrs  hillets.  Quant  au  l)illet  du  -i()  novembre 
l.S()4,  le  seul  dont  il  soit  (piestion  en  cette  cause,  il  n'a  jamais  été 
donné  aux  Appelants,  soit  pour  acheter  des  crains,  soit  pour  re- 
nouveler les  premiers,  mais  l'Intimé  le  leur  a  envoyé  à  Saint- 
Hyacinthe,  avec  demande  de  l'endosser  pour  le  mettre  à  même 
(It;  retirer  les  premiers.  La  manière  dont  la  transaction  a  été 
faite  mc^ntre  (j|ue  les  Appelants  n'avaient  aucun  intérêt  dans 
l(is  billets.  Si  ces  billets  leur  avaient  été  donnés  dans  le  cours 
ordinaire  des  affaires  et  pour  leur  propre  compte,  à  hnirs 
échéances,  l'Intimé  leur  aurait  envoyé  un  ou  plusieurs  autres 
V)illets,  en  leur  demandant  de  vouloir  bien  les  renouveler.  Ce 
n'est  pas  ce  (ju'il  a  fait.  Il  leur  demande  tout  simplement  leur 
endossement,  se  chargeant  lui-même  de  régler  les  premiers 
billets.  Il  en  iv  payé  lui-même  chai]Ue  fois  l'escompte,  ce  (pii 
prouve  ijue  ces  billets  étaient  escomptés  pour  lui  et  endossés 
seulement  par  complaisance.  Les  Appelants  n'ont  fait  (pie 
prêter  leur  nom  a  l'Intimé,  pour  lui  faire  avoir  de  l'argent 
pour  ses  propres  affaires.  Ils  n'ont  fait  escompter  les  premiers 
l)illets  que  comme  mandataires  de  l'Intimé.  Ils  ne  sont,  d'apivs 
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Itw  iiut<>ritt''s  ci-dfSHU.s,  ([lie  de  simples  oiiition.s  Holiduiii-s.  Kn 
sii|»|i<>siint  (|Uo  la  coiiiiiiission  rctt'nnt'  par  les  Ap|>(;latits  atiniit 
])U  H'apj)li(HU'r,  |)oui'  partie,  à  lVii(l()s,st'int'nt  »I<'h  preiniers 
l)ill('t.s,  cllf  111'  pouvait  ('tM-taiiHiiifnt  pas  s'nppliipi«'i-  à  l'cn- 
flossemciit  (le  celui  iji-  S()0()().  (Jet  endossement  n'avait  aticun 
rapport  à  l'aeliat  de  crains,  il  a  été  donné  à  l'Intimé  pour  le 
faciliter  dans  ses  affaires,  ("est  un  simple  office  d'ami,  (pi'ils 

nt  riuidu  à  l'Intimé,  et  cet  (.'ndosscmeiit  n'est  autrcr  chose 
.|u'un  cautionnement  à  titre  gratuit,  et  donné'  dans  le  seul  in- 
térêt de  l'Intimé.  Mais,  l(»rs  même  (pje  les  .Appelants  auraient 
re<;u  une  rémunération  ])our  se  rendre  caution  de  l'Intimé,  ils 
n'en  seraient  pas  moins  hieii  fondés  à  demandev  à  être  décliar- 
^r,..s  de  leur  cautinnneiiKMit,  après  l'écliéann  nu  terme  |)our 
le(piel  ils  se  seraient  rendus  cautions.  Cv  n'est  (pie  lor.sipie  la 
caution  a  reçu  une  rétrifiution  pour  cautionner  une  dette  sans 
terme,  (pj'elle  ne  peut  e.\i<fer  de  décharge  qu'à  l'expiration  du 
terme  dt;  di.\  aii^,  (pie  fî.\e  la  loi  en  pareil  cas  pour  les  cau- 
tionnements à  titre  (gratuit.  Mais,  p(ajr  les  riautionnemcnts  à 
terme  fi.xe,  la  rétrilnition  payée  par  1(^  délateur  lu;  clian^(ï  pas 
la  nature,  ni  l'étendiK.'  de  ses  obligations  vis-à-vis  dt;  la  caution. 
Il  y  a  donc  erreur  de  fait  c^t  erreur  do  droit  dans  le  preiiii((r 
motif  donné  p-ir  la  (Jour  Inférieure.  Le  second  motif  est  ijue 
la  liaiKpie  de  Montréal,  maintenant  porteur  du  liillet,  a  donné 
terme  et  crédit  à  l'Intimé  pour  le  montant  du  billet,  (pje,  du- 

int  ces  délais,  les  Appelants  ne  peuvent  être  recliercli(''s,  ni 
poursuivis  pai-  la  Haïupie  de  Montréal,  et  (]ue,  de  plus,  ils  ont 
été  libérés  de  leur  responsabilité  jiar  le  fait  de  la  Uampie.  Il 
sutîit  de  dire  (^ue  l'Intimé  n'a  jjroduit  aucun  écrit  et  n'a  fait 
aucune  preuve  léi^ale  que  la  JiaiKpK!  lui  ((Ut  donné  terme,  et 
(pi'eût-il  fait  cette  preuve,  cela  ne  l'aurait  pas  exonéré  de  rap- 
])()rter  la  décliarj^e  (pie  les  Appelants  lui  demandent,  puisipie 
ce  terme  n'aurait  pas  eu  l'effet  de  les  décliarg(;r  de  leur  cau- 
tionnement. (Code  (;ivil  B.C.,  art.  1!)Ô3  et  11)»)!.) 

TliiDEf,  pour  l'Intimé:  Les  Appelants  ont  prétendu  assi- 
miler le  cas  de  l'endosseineiit  à  (.'elui  du  cautionnement.  La 
caution,  disent-ils,  a  le  droit  de  se  faire  décliarf^er,  dt's  (pie  h; 
terme  de  paiement  est  échu,  avant  même  d'avoir  jiayé  elle- 
même.  Or,  continuent-ils,  l'endosseur  n'est  rien  autre  cho.se 
(pi'une  caution  ;  par  c(>nsé(pient,  il  a  le  droit  de  se  faire  dé- 
charirin-  de  son  endossement  aussit/it  apivs  ri'ch(''ance  du  billet  ; 
et  ils  citent  à  l'appui  de  cette  prétention  la  cause  de  MrKiv- 
non  v.s.  Counrn.  14  H.  J.  R.  Q.,  p.  54,  et  sii/mi,  p.  8<S,  où  la  cau- 
tion a  été  re<;ue  à  exiffer  (pi'elle  fut  déchargée  de  son  caution- 
nement. En  admettant,  pour  un  moment,  ce  qui  est  fort  con- 
testalile  a.ssurénient,  comme  on  le  verra  ci-aprc-s,  que  l'endos- 
sement ait  tous  les  caractères  du  cantionneiiuînt,  il  est  évid(înt 
(|ue  la  caution  n'a  le  droit  d'être  ainsi  déchargée  que  lorsqu'elle 
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n'est  nulloincnt  intérosHro  dans  l'ohli^'ution  prinoipalo,  lors<|UC 
l'oldij^iitioii  (lo  la  caution  irsulte  d'un  contrat  pun-nicnt  do 
l)i(!nt'ai.sanco  ;  car,  dans  le  cas  contraire,  la  caution  n'aurait 
certainement  pas  droit  de  jouir  de  ce  privilèjje.  Ainsi,  la 
caution  (|ui  a  droit  de  ho  lairo  décliar^er  est  celle  (pli  a  cau- 
tioinié  pour  oliliii^er  et  rendre  un  servic(î  d'anu,  sans  retirer 
aucun  ])roHt  de  la  transaction.  TiC  motif  (pii  a  déterminé  cette 
disposition  de  la  loi  L.  10  et  IM  J).  cod.  mand.,  d'où  dériv(î 
notre  droit  on  cette  matière,  est  évidemment  le  fait  (pie  le 
cautionnem(>nt  est  un  contrat  de  bienfaisance.  On  a  cru  (ju'il 
ne  serait  pas  é(|uitable  (\\U'  celui  <pii  se  serait  oblip''  pour 
rcMidro  .service,  fut  tenu  à  ])lu8  (pie  ce  à  (pioi  il  a  entendu 
s'oliliifer.  "  (.'Onmie  le  cautionnement  est  un  otKco  (jui  part  d'un 
jirincipe  d'atl'ection,  l'oltli (Ration  (pli  en  naît  ne  peut  aller  au- 
delà  dos  hornes  dpns  lesipielles  le  tid('>jus8eiu'  cî.st  censé  avoir 
voulu  se  renfermer."  Lejr.  (JM,  ^  1,  f  f  do  !ideju.s.soril)Us,  Fer- 
rière,  Dict.  de  Droit,  v^  Ciiufioii.  Or,  la  mémo  raison  d'é(piité 
n'e.xiste  plus,  dès  (pio  le  contrat  de  cautionnement  a  perdu  le 
caractère  de  contrat  de  bienfaisance  ;  aussi  Pardessus,  vol.  2, 
n*-'  580,  p.  522,  dit-il  à  oc  sujet:  "Si  le  débiteur  payait  une 
"  rétribution  (juelccMKpie  à  celui  qui  h^  cautionne,  nous  n'iiési- 
"  tons  pas  à  croire  (pie  cette  caution  ne  serait  pas  admise  à 
"  e.xiiijer  au  bout  de  dix  ans,  comme  le  droit  commun  on  donne 
"  la  faculté  aux  conditions  (juc  le  débiteur  lui  procure  sa  dé- 
charge. C'est  cette  opinion  (pie  la  Cour  Inférieure  a  adopti-e, 
et  (ju'elle  expriniio  dans  le  motivé  du  jugement  ci-dossus.  En 
ed'et  :  Le  premier  des  motifs  de  ce  jugement  repose  sur  le  fait 
tpie  les  Appelants,  de  même  (pie  l'Intimé,  étaient  intéressés 
dans  !a  négociation  du  billet  en  (piestion,  l'escompte  qui  en 
l»r()venait  dev  uit  .servir  aux  tran.sactions  commerciales  (pie  les 
Appelants  et  1  Intimé  faisaient  ensemble.  Or,  il  est  impossible 
de  prouver,  d'une  manière  plus  compl»'t(î  (pie  ne  l'a  fait  l'Inti- 
mé, l'intérêt  direct  (pi'avaient  les  Appelants  dans  la  lu'gocia- 
tion  de  ce  billet:  Un  emprunt  d'argent  est  fait  à  la  ljan(pie 
de  Montréal  pour  aclititer  du  grain,  (-es  achats  devront  pro- 
curer, d'un  C('')té,  aux  Appelants,  des  profits  directs  résultant 
de  leur  commission,  de  la  collection  de  leurs  créances,  de 
l'augmentation  de  leurs  affaires  et  de  leur  crédit,  do  l'aliment 
principal  (pi'ils  jtrocurent  à  leur  commerce:  de  l'autre,  à  l'In- 
timé un  gain  sur  la  revente  de  ces  produits.  Pour  effectuer 
cet  emprunt,  l'un  fournit  .sa  signature,  l'autre  .son  endos.sement. 
La  transaction  n'est-elhî  pas  faite  iH)ur  l'avantage  commun  des 
deux  parties?  Kn  l'absenco  de  convention,  entre  les  Appelants 
et  l'Intimé,  (piaut  à  la  manière  dont  les  fiaids  jiour  achats  à 
commission  devaient  être  fournis,  c'était  l'usagt^  (pii  la  déter- 
minait. 2  Pardessus,  Ih'oif  Cumvi.,  n  578.  Or  l'usagt^  établit 
(pie  ces  fonds  se  procurent  par  n('>gociati(»n  de  billets,  soit  si- 
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(fiii's  soit  on(loss(''a  par  lo  coininissioniuiirc.  D'iiillrurs, f|u'ost-ci' 
i|irun  liillct  (le  coiuplaisiince  '.  c'est  un  l)illt't  einloHsé  ou  sif^iit' 
siuis  ()lili<,'ati()ii  ni  considération,  niais  conmu^  un  si-rvict;  d'ami. 
(  )r  livs  Appelants  ont  omlossé  lo  billet  en  question  poui'  valaliKî 
considération,  Cette  considération,  pour  eux,  était  le  pi'ofit 
(ju'ils  retirerai(nit  des  transactians  du  coninuirce  de  j^rain  ; 
rescompte  |)rovenant  des  pi'eniiers  Itillets  (piils  avaient  tou- 
clié,  de  i)lus,  le  délai  ()ue  produisait  le  renouvellement  d'un 
liillet  au  paiement  ducpiel  ils  étaient  tt;nus  connue  endosseurs. 
!..('  l)illet  en  (piestion  n'est  donc  pas  un  liillet  de  comj)laisiinc«', 
et  K's  Apitelants  l'ont  donc  emlos.sé  par  intérêt,  pour  viiUihle 
fonsi<lér((ti<iV.  Si  ce  billet  a  été  fait,  endossé  et  nét^ocié  ])our 
ravantan;e  commun  de  l'Intimé  et  des  Appelants,  comment 
ces  derniers  ])euvent-ils  être  re(;us,in)médiatement  a]>rès  avoir 
retiré  leur  profit  de  la  tran.saction,  à  venir  tiacasser  l'Intimé 
et  h  le  forcer  de  pa^'cr  ce  billet,  loisfpie  ce  dernier  n'a  ])as  en- 
cr»re  r.'tiré  ses  deniers  eiif^aifés  dans  la  transaction,  n'y  a  ren- 
contré f|Uo  des  per*^'~s,('t  loi'scpi'ils  no  .sont  nullement  impiiétés 
à  et!  sujet;  que  pu,  ne  du  billet  est  déjà  ]tayée  et  (pie,  dans  le 
cas  oii  la  balance  ne  le  serait  pas,  ce  i|U  ils  n'ont  aucune  raison 
de  craindre,  la  prescription  de  cin(|  ans  viendrait,  sous  \\u  laps 
de  temps  assez  court,  les  mettre  à  l'abri  de  toute  resj)oiisabilité. 
"  Xous  pourrions,  di.sent  les  Appelants,  avenant  l'in.soKabiiité 
de  l'intimé,  étn^  oblijjfés  c<)nime  endosseurs, de  ]>ayer  ce  billet; 
en  outre,  le  fait  (pie  ce  billet  reste  sous  protêt  à  la  P)aîiipl(!  de 
Montréal  est  préjudiciable  à  notre  ci'édit."  D'abord,  les  Appe- 
lants ctiurrent-ils  un  i'is(pie  raisonnable  l  Nullement.  La  preuve 
met  en  l'ait  (pie,  au.ssitôt  après  avoir  sul>i  des  pertes  en  I.S(i+, 
riiitimé  jouissait  encore  de  tout  son  crtulit  dans  les  bampies, 
et  les  premit'res  maisons  de  conniieice  (le  Montréal,  et(pie.s(tn 
actif  était  alors  de  près  de  .S-()0,()()0  au-dessus  de  son  passif; 
et  que,  depuis  ce  temps,  .ses  affaires  avaient  été  prospères,  I,,e 
ti'iiioin  Sache,  caissier  de  la  liaiupie  Molson.dont  la  déposition 
doit,  du  consentement  des  parties,  êtn;  considérée  comme  celle 
de  deux  témoins,  aprt's  avoir  établi  (pi'il  avait,  depuis  lonif- 
ti'uqis,  eu  une  coiinai.ssance  pai'faite  des  affaii-es  de  rintimi', 
dit,  en  parlant  du  délai  accordé  ])ar  les  liaiiques  à  l'IntiiiK': 
" 'riiis  time  was  ijranted  to  tlie  Defenilunt,  to  enablc  him  to 
"  Vi  .ilize  liis  ])r(iperty,  Tliis  was  eauscd  by  ;i  temporary  endiar- 
'  r.issiiicnt, on  aecdiint  of  a  sudilen  fall  in  tlie  priée  of  produee 
'  in  wliieli  Défendant  was  dealin^f,  and  not  by  tlu  insnflieiency 
"  ot  liis  mi-ans.  At  tli.it  tinn'.tlie  as.sets  of  Deb-ndant  over  bis 
"  li  ibilities  were  upwards  ol' a  Inindred  tliousand  dollars.  It 
'  Wiis  probably  more,  tliat  is,  neai'ly  two  Imndred  thousaiid 
■  tlullars,  luit  1  am  surt;  it  was  not  le.ss  tlian  S|()(),()()0.  Sinee 
tli.it  time,  bis  aff.iirs  li.ive  beeii  pi'os|)erous.  J  coiisider  tliat, 
'  ut  tlie  tim  '  of  tliis  a'n-eement,  an  I  since,  liis   crédit  was  ivs 


'h 

■  i  i 


i 


■!>1'-1 


rr'-°=: 


44 


ItAFPOUTS  JUDICIAIHES   REVISÉS 


"  j^ood  as  tlmt  of  otlicrs  engaged  in  thc  saine  businosH,  and  it 
"  was  botter  thun  that  of  a  great  many."  II  e.st  également 
prouvé  (|ue  le  retard  apporté  au  paiement  de  ce  billet,  et  le 
t'ait  f)Ue  l'endossement  des  Appelants  reste  à  une  banque  sur 
un  billet  de  l'Intimé  ne  peut  nullement  préjudicier  à  leui  cré- 
dit. En  second  lieu,  l'Intimé  maintient,  comme  proposition  lé- 
gale, que  la  Banque  de  Montréal,  maintenant  porteur  du  billet 
en  question,  ayant  d(mné  à  l'Intimé  un  délai  de  trois  ans  pour 
le  paiement  de  ce  billet,  en  considération  d'un  intérêt  de  sept 
pour  cent  sur  son  njontant,  les  Appelants  peuvent  être,  durant 
C(!  délai,  poursuivis  par  cette  banque;  qu'en  outre,  les  Appe- 
lants se  trouvant,  par  ce  délai,  libérés  de  leur  responsabilité 
comme  endosseurs,  sont,  par  conséquent,  sans  intérêt  à  ce  que 
le  billot  soit  payé  et  n'ont  ainsi  aucun  droit  d'acticm  contre 
l'Intimé.  C'est  le  second  motif  sur  lei|Uel  repose  le  jugement 
dont  est  appel.  Sur  cette  question  encore,  il  importe  peu  que 
rendo.ssoment  ne  soit  (|u'un  cautionnement  ou  non.  Les  auto- 
rités qui  soutiennent  cette  proposition  sont  aussi  formelles  et 
aussi  nombreuses  soit  qu'il  s'jxgisso  de  cautionnement,  .soit  (|u'il 
s'agisse  de  l'ondo-ssoment.  11  est  étal>li  que  l'extention  de  délai 
produi.sant  vis-à-vis  la  caution  ou  l'endosseur  une  novation 
imparfaite,  les  décharge  de  leur  ondos-sement  ou  cautionne- 
ment: "Si  l'obligation  contient  un  ternie,"  dit  Argon,  "le 
■'  créancier  qui  le  proroge  sans  le  consentement  des  cautions, 
"  les  décharge  malgré  lui  de  leur  cauticmnement."  2  Argon, 
p.  451  ;  l)espeis.ses,  p.  68()  ;  1  Pothier,  oblig.,  n^'  40(i,  p.  880; 
Jussieu.x  de  Montluol,  Ivatrudions  facilen,  Tit.  XV,  p.  804. 
Ce  principe  a  été  sanctionné  par  notn;  jurisprudence  «lans  la 
cause  de  Saint-Aubin  v.s.  Fortin  (1).  Ferrière.  Dict,  vbo 
Udutionveme/nt,  n  284;  Charonchis.  Rép.,74  [lxxiii],  p.  612; 
Merlin,  liéix'vtoire,  vbo  Nov.,  §  (].  Or  le  contrat  par  lequel 
la  Ban(|ue  di^  Montréal  a  accordé  du  délai  au  IX'fendeur 
étant  fait  à  raison  d'un  intérêt  annuel  de  7  pour  ctmt,  taux 
de  l'escompte  tel  qu'établi  ])ar  la  loi,  ce  délai  a  été  donné 
pour  valabhi  considération  et  décharge  les  endosseurs.  Si 
l'on  s'appuyait  sur  les  articles  1!)58  et  19G1  du  code  malgré 
que  le  code  ne  fût  pas  on  force  lors  de  l'institution  do  l'ac- 
tion, il   faudrait  voir   aussi    l'art.   1959    et    les   autorités  ci- 


(I)  Un  (li''l»ilciir  en  l'obligation  (lii<|uel  était  intervenno  une  caution,  sV-tant 
ilupuis  oltligt'-  envers  le  même  en  plus  grande  somme,  la  première  comprise,  t^t 
payalile  à  autres  ternuts  (pu;  (hmix  (pii  étaient  en  la  première  obligation,  la 
ciuition  ne  s'ctant  point  obligi'c  en  cette  secouile  obligation,  bien  <|ue  le  créan- 
cier vM  stipulé  expressément  (|ue  c'était  sans  préjuilice  et  novation  de  la 
première  oliligation,  'se  trouve  décliargée.  {S/-Aiiliiii  vs.  Fitrliii,  i' .  15.  K., 
t^nébec,  avril  I84S,  IJowkn,  juge  en  chef,  iliisiiitii/,  F.\NKTet  Hki».\kii,  juges, 
.'{  Kev.  de  l/'g. ,  p.  "iiJ.'J. )  l^e  juge  Howkn  exprima  l'opinion  ([ue  la  simple  pro- 
longation du  délai  n'opérait  aucune  novation  et  ne  pouvait,  en  consé(|uence, 
libérer  la  caution. 
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dessus  citcos,  (|ui  montrent  que  les  arts.  1953  et  19(jl  ne  s'ap- 
pli(|uent  (ju'au  délai  de  ^râce,  à  la  simple  prorogation  de  délai 
et  non  au  délai,  avec  terme  convenu,  et  pour  valable  considé- 
ration, comme  dans  l'espèce  actuelle.    Maintenant,  la  preuve 
faite,  par  l'Intimé  du  contrat  par  lecjuel  la  Banque  de  Mont- 
réal lui  a  accordé  du  délai,  et  «le  la  valable  considération  pour 
hujuelle  ce  délai  a  été  donné,  est-elle  suffisante  pour  [)ermettre 
l'application  du  principe  ci-dessus  établi,  à  l'espèce  actuelle  ? 
I^ilrenière,  témoin  des  Appelants  et  (jui  était,  en  18(54  et  18(15, 
1er  teneur  de  livres  de  l'Ititimé,  dit  :    "Le  Défendeur  a  fait, 
"  vers  le  connnenccment  de  l'année  1865,  une  convention  avec 
"  la  Banque  de  Montréal,  par  la(|uelle  il  a  obtenu  trois  ans  de 
"  délai  pour  le  paiement  du  billet  de  S()000.00  :  il  devait  être 
"  payé  dans  le  cours  des  trois  années,  en  six  instnllements 
"  d'un  sixième  chacun,  de  six  mois  en  six  mois,  avec  intérêt  de 
"  sept  pour  cent.  Les  Demandeurs  n'ont  pas  consenti  à  cet  ar- 
"  rangement."   Venons-en  maintenant  aux  questions  soulevées 
par  défense  en  droit  :    Les  Appelants,  en  U'ur  qualité  d'endos- 
seurs d'un  billet  à  ordre,  échu  et  non  payé,  mais  dont  le  mon- 
tant ne  leur  est  pas  demandé,  ont-ils  un  droit  d'action  pour 
forcer  le  faiseur  de  ce  billet  à  leur  en  rapporter  ()uittance  ? 
peuvent-ils  le  faire  condamner  à  en  payer  inimétHatement  le 
montant  soit  à  eux-mêmes,  soit  au  porteur  du  billet  i  L'Intimé 
soutient  la  négative.  C'est  en  vain  (jue  les  Appelants  cherche- 
raient à  appuyer  l'affirmative  de  (pielques  autorités,  ou  d'un 
texte  (|uelconque  de  nos  lois.  Aussi,  pour  établir  leur  droit 
d'action,  partent-ils  du  principe  (jUe  l'endossement  n'est  rien 
autre  cho.se  qu'un  cautionnenient,  (ît  (pi'alors  les  lois  et  auto- 
rités qui  acconlent  à  la  caution  un  droit  d'action  pour  se  faire 
décharger  de  son  cautionnenient,  sont  applioibles  au  cas  de 
l'endossement  et  accordent  à  l'endosseur  le  même  droit  d'ac- 
tion. Or  l'Intimé  maintient:  l*"'  t]Ue  l'endossement  n'est  pas  un 
cautionnement,  (jue  la  nature  du  contrat  (|u'il  renferme  en  est 
toute  différente,  et  que  les  règles  qui  régissent  la  matière  du 
cautionnement  ne  lui  sont  pas  applicables,  nobimment  dans 
l'espèce  actuelle:  2"  (jue  les  Appelants  n'ont  aucun  droit  d'ac- 
tion contre  l'Intimé,  avant  d'avoir,  eux-mêmes,  payé  le  billet 
de  manière  à  en  devenir  porteurs  et  propriétaires,  et  être  en 
état  d'en  faire  la  remise  sur  paiement.   En  effet,  les  difï'érences 
entre    le   cautionnement  et    l'endo.ssement  sont   e.ssentielles  : 
l'endossement  est,  de  sa  nature,  un  contrat  principal,  parfaite- 
ment synallagmatique,  l'endosseur  endo.ssant  à  son  bénéfice, 
dans  son  intérêt  et  pour  retirer  un  profit  direct  de  la  tran.«ac- 
tion.    Le  cautionnement,  au  contraire,  est  un  c(mtrat  <le  bien- 
faisance, un  contrat  acces.soire,  qui  ne  bénéficie  nullement  à  la 
partie  (|ui  s'oblige,  la  caution  n'intervenant  i,u'au  profit  du 
débiteur  et  pour  un  service  d'ami,  t^uel  est  l'objet  dv  l'endos- 
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st'iiu'iit  :*  Vcndrcî  et  transporter  une  créance  et  en  toucher  le 
{trix.  Quel  est  l'ultjet  du  cautiounenient  ?  Rendre  .service  à  un 
ami,  (!ii  se  liant  pour  lui  procurer  un  hénétice  ()Uelcon(|Ue. 
Voici  la  détinition  que  Noujifuier  doiuie  de  l'endossetnent  : 
"  L'endosseJiient  est  un  transport  au  moyen  du(iuel  le  pro- 
"  priétaire  d'une  lettre  de  clianj^'e  substitue  à  ses  droits  un 
"  cessionnaire  qui  prend  le  nom  de  porteur,  jus(]u  a  ce  (pie, 
"  opérant  lui-même  un  sous  transport,  il  «levienne  à  son  tour 
"  emlosseur."  Lettres  de  Chaufre,  p.  "274.  L'endossement  est 
un  mode  île  transport.  2  («ouifet  et  Merg'er,  v*"'  KinlDHseuient, 
p.  (il!).  Mais,  di.stsnt  les  Appelants:  "  l'endo.ssement  participe 
du  earactèni  du  cautionnement,  en  ce  .sens  (pi'il  comporte  j^a- 
rantie  (jue  le  billet  sera  pa^'é."  11  est  vrai  ()Ue  ren<los.sement 
comporte  une  frarantie,  mais  ce  n'est  ])as  celle  du  cautionni;- 
meiit.  Pardessus,  apirs  avoir  confirmé  la  doctrine  (pie  l'endos- 
sement est  un  transport  de  ei'éanee,  ajoute  qu(!  la  {garantie 
(pi'il  comporte  n'est  (jue  la  ufarantie  du  vcJideur.  Le  transpo  t 
d'une  cr«''ance,  dit  encore  le  même  auteur,  donne  lieu  à  deux 
piranties.  Jj'une  de  fait  coiisist(^  à  répondre  :  1'"'  ])e  l'existence 
lie  la  créance;  S*-'  (^ue  le  titre  n'est  pas  taux  ;  .'i  '  (^ue  le  ])or- 
teur  eu  est  propriétaire  lé<2^al  ;  4'  Que  le  billet  n'est  pas  d(''jà 
payé;  5  Que  la  nature  de  Iji  créance  n'est  pas  changée; 
(i  (J|ue  (dans  l'espèce  d'une  lettre  d(!  change)  un  autre  exem- 
plaire n'e.st  pas  déjà  négocié,  etc.  L'autn;  de  droit  C(tnsiste: 
Dans  l'a-ssurance  de  la  solvabilité  du  débiteur.  2  Pardessus, 
Di'oit  Cohimercidl,  n  (S  14.  Ainsi,  tlans  le  cas  même  où  l'on 
donnerait  à  l'endossement  le  nom  de  cautionnement,  ce  ne 
serait  pas,  dans  tous  les  cas,  le  cautioniu'Uient  qui  est  un  con- 
trat de  bienfaisance  ;  ce  n'est  pas,  par  consé(iuent,  le  caution- 
nement proprement  dit  d'où  origine  pour  la  caution  h*  droit 
de  se  taire  décharger.  Le  nom  ne  poui-rait  en  aucinie  manière 
changer  la  nature  de  eett(^  e.spî'ce  particulière  de  contmt. 
Story  établit  de  son  côté  (pie  reiidossenient  ne  comporte  g!i- 
rantie  du  genre  du  cautioimement  que  si  le  billet  n'est  pas 
négociable.  Proni.  Kotcs.  ^  Ki4.  Nouguiei"  soutient  la  même 
doctrine  et  établit  clairement  qu'il  n'y  a  (jUe  l'aval  qui  pui.sse 
être  assimilé  en  (piehiue  manière  au  cautionnement.  1  N., 
Lettres  de  Change,  p.  *Î21  et  suiv.  :  "L'endosseur  est  gai-ant 
solidaire  avec  les  autres  signataires  de  lu  vérité  de  la  lettre.  " 
"  L'endo-sseineut  t'ait  foi  des  énonciations  que  contient  le  billet 
"  et  comporte  translation  de  la  pj-opriété  au  profit  du  preneur." 
2  (îouget  et  Merger,  v*-'  EndosHcmcnt.  De  ce  (pie  le  porteur 
d'un  billet  à  ordre  a  contre  l'endo.sseur  un  droit  d'action  aussi 
efficace  que  celui  qu'il  aurait  contre  une  caution  .solidaii"e,  il 
ne  faut  pas  inférer  (pie  l'endosseur  soit  une  caution.  Car,  si 
l'endossement  comporte  garantie  solidaire,  ce  n'est  jmis  à  l'effet 
(.l'accéder  à  l'obligation  principile  et  de  la  con.solider,  mais 
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parce  quo  l'endossement,  étant   un(^   vente  do   créance,  doit 
comporter  ^Mrantie  du  vendeur.    La  loi  <lonne  au  porteur  lo 
droit  de  revenir   imm»Sdiatement  conti-e  son   cédant,  comme 
étant  celui  avec  (pii  il  a  contracté  din'ctement,  et  parce  (|u'en 
«'iidossant,  l'endossenr  a  promis  dt;  jiayer  pour  valable  consi- 
dération re(;ue  j)ar  lui.   Elle  considère  l'endosseur  connue  partie 
princi])ale  il  un  contrat  par  le<|Uel  il  a  vendu  une  valeur  (ju'il 
donnait  connntî  valant  «le  l'arffent  à  échéance,  s'enfrafri^ant  »i 
iouinir  lui-même   l'ari^iMit,  ai    le   billet   n'en  ])roduit  à  cette 
épo(|Ue,  sans  s'occuper  du  faiseur,  et  .se  constituant  débiteiu' 
principal  de  la  ilette.     "L'endosseur,  dit  Nouguier,  est  j^farant 
à  titre  de  cédant  et  de  pai'tie  directement  intéressée  au  con- 
trat." Lettre  de  Clianjj^c,  p.  .'U7.  "  L'endo.sseui"  a  la  (jualité  de 
tireur  à  l'égaivl  des  tiers."  2  Pardessus,  n*^  .*}.')().    Voir  aussi  2 
(lou^et  et  Mériter,  v'^'  Kiulos^ioui'nf,  \x  710.    Ainsi  :    h'  Dans 
le  cautionnement,  l'oblii^ation,  ([ui  n'est  rien  par  (ille-même, 
accède  à  l'obliufation  princii>ale  pour  lui  donner  plus  de  Force  : 
("est   donc    une    oliliiration    accessoire.    2'''   Dans    U\   contrat 
d'endossement,  (|ui  est  par  lui-même  une  opération  <le  change, 
l'oblipition   existe   par   elle-même,  indépendamment  de  tout 
autre  ;   l'endosseur   y    re(;oit    une    sonnno    d'argent    et,    en 
éclinnm\  s'oblijrc  à  faire  toucher  à  son  fournisseur  une  autre 
somme,  à  une  épo(|Ue  déterminée,  ce  (pii  e.st  un  (jc^ntrat  synal- 
lft<rmatique.    ("est  donc  une  obli^ati»)n  principale  ;   ce   n'est 
donc  pas  un  cautionnement.  L'endossement  n'étant  rien  autre 
chose  (px'un   transport,   uik!    vente  de   créance,    pounjuoi    la 
jfarantie   (pi'il    comporte   n»;  serait-elle   pas  la  même  ([Ue  la 
«,'arantie  du  vendeur?   N(ai«,niier,   f.dtrcx  i/»^  67*^n>(/e,  p.  214. 
(^hielle  ditiërence  y  a-t-il,  au   point  de  vue  des  principes  du 
droit,  entre  celui   (pli   transporte  par  acte  notarié  le  titre  de 
créance  appelé  ()hli</atio)i,  et  celui  (pii  transporte,  par  endo.sse- 
ment,  cet  autre  titre  de  créance  que  l'on  nomme  billet  promis- 
soire  !  Or,  le  cédant  d'une  telle  obligation  ne  sciiiit  nullenn.'nt 
reeu  dans  une  action  contre  le  débiteur  à  l'oblijration,  ])0".îr  le 
faire  payer,  sous   prétexte  (pi'il   pourrait  devenir   insolvablr. 
Le  codébiteur  solidaire  lU'  serait  pas  plus  re(;ii  dans  une  action 
contre  son  codébiteur,  })Our  lui   faire  ])ayer  la  somme  que  ce 
dernii'r  se  trouvemit  à   la   tin   de  la  transaction,  devoir  en 
tntiei'.  Jl  en  .serait  encore  de  même  de  celui  qui  aurait  acheté 
(piitte  et  net  un  innneublo  sur  Iccpiel  .si'  trouvemit  \uh^  hypo- 
thè(jue  et  (|ui,  sans  être  troublé,  voudrait  i)oui"suivre  son  ven- 
deur pour  faire  payer  ^hypothè(pu^  alléguant  que  co  dernier 
pourrait  devenir  insolvable.    Pourtant,  ces  trois  cas  sont  bien 
j)lus  favorables  (pie  n'est   le  cas  de  l'endosseur.  Dans  tous  les 
cas,  les   rai.sons  d'é(iuité    seraient   les  mêmes.   l\)urquoi  aloi-s 
rendo.s.seur  .serait-il  revêtu  d'un  droit  d'action  (pii  est  refu.'^é  à 
o<>s  derniers.  Il  est  donc  évident  (pie  les  autoritt's  (pii  ont  mp- 
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port  au  Cfiufcioiineiiient  ne  sont  nullcincnt  applicables  dans 
l'espèce  actuelle.  Et,  à  moins  d'unc!  dis])osition  Formelle  de 
notre  droit,  donnant  à  l'endosseur  le  droit  <le  poursuivre  avant 
d'avoir  payé,  l'endosseur  ne  peut  exercer  ce  droit  d'action. 
Or,  non  seulement  il  n'y  a  lien  de  sendilable  dans  notre  droit, 
mais  ropini(jn  contraire  paraît  à  la  i'ois  être  la  seule  en  accord 
avec  les  vrais  principes  (|ui  régissent  la  matière  des  billets 
proniissoires,  avoir  été  consacrée  par  la  jurisprudence  et  main- 
tenue par  les  auteurs  dont  l'opinion  est  la  ])lus  n'.spectéc. 
L'endos.sement,  soit  intéressé, soit  par  acconnnodement,  n'étant 
pas  un  lunUionnonmt,  mais  une  (jaranfie,  [2  Parde.ssus,  No. 
844;  4  Nov.  Denizart,  v^  Cduliou.,  î)  iilem  v^  (hci'dntie], 
malgré  l'analogie  qu'il  puisse  y  avoir,  l'exception  faite  en 
faveur  de  la  caution,  ne  peut  s'étendre  au  (farant.  Dalloz,  Jn- 
l'iupradenre  du  Rowimue,  vol.  2,  p.  372  (note),  après  avoir 
cité  un  arrêt  du  2  avril  LSl  9,  décidant  qu'une  personne  (|ui 
avait  liypotlié(|ué  son  fond  pour  la  dette  d'autrui,  a  droit 
d'être  déchargée,  en  vertu  de  l'art.  2032,  dont  l'art,  de  notre 
co<le  n'est  qu'une  copie,  ajoute  :  "  C(itte  décision  a  .sans  doute 
"  pour  principe  un  sentiment  d'é(|uité,  mais  est-elle  conforme 
"  aux  .saines  maximes  du  droit  ?  Nous  ne  le  pensons  pas.  Les 
"  arrêts  (jui  précèdent,  les  rétiexions  dont  nous  les  avons 
"  accompagnés,  montrent  assez  que  les  règles  des  cautionne- 
"  nients  ne  sont  pas  applicables  aux  affectations  hypothécaires. 
"  L'arrêt  (|ue  nous  examinons  semble  le  reconnaître  ;  mais  il 
"  se  fonde  sur  l'analogie  (jui,  dans  cette  espèce,  ne  nous  paraît 
"  pas  pouvoir  être  invoquée.  En  effet,  il  est  de  principe  (pie 
"  les  exceptions  ne  s'étendent  pas  ;  et  l'art.  2082  est  une  véri- 
"  table  exception.  L'art.  2082  est  donc  essentiellement  excep- 
"  tionnel,  et  il  ne  saurait  être  applitpié  à  aucun  contrat  autre 
"  ((Ue  le  cautionnement."  Voir  les  trois  arrêts  qui  précèdent 
ces  remarques.  L'Intimé  soutient  donc  connue  pro[)osition 
légale,  (pio  l'endosseur  d'un  billet  à  ordre,  qui  veut,  par  une 
action,  réclamer  le  montant  de  et;  billet  ou  faire  cesser  sa  res- 
pon.sabilité  comme  endo,sseur,  doit  préalal)lement  en  payer  le 
montant  et  en  devenir  porteur  et  propriétaire  :  1^  Farcecpie  le 
faiseur  n'est  tenu  de  payer  (jue  sur  présentation  du  billet, 
Nouguier,  Lettres  de  t'hav;/e,  p.  829  ;  2^  Parce  ()u'il  a  droit 
d'exiger  que  le  billet  lui  ,soit  remis  sur  paiement.  [Id.]  8"^  Par- 
ce (ju'il  n'y  a  (pie  le  paiement  au  porteur  et  propriétaire  qui 
puisse  libérer  le  faiseur,  et  (|ue  c»^  dernier  a  droit  de  ne  pas 
payer,  sans  (jue  ce  paiement  produi.se  .sa  décharge.  Les  droits 
du  porteur  .sont  si  absolus  (pie  toutes  les  règles  ordinaires 
protégeant  les  droits  des  tiers,  notannnent  les  droits  des  mi- 
neurs, des  créanciers  d'un  failli,  etc.,  .se  trouvent  suspendus  en 
sa  faveur.  Ainsi  :  Transport  d'un  billet  vaut  sans  être  signi- 
fié. "  Un  billet  donné  la  veille  d'une  faillite  est  valable  pour 
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le  p(jrteur  de  bonne  foi.    Merlin,  E)\(l(>ssevt<ivf,  p.  ({05  ;    2   l'o- 
tiiier,  C/niiKje,  p.    12.5;  Nouf^fuier,  Chamje,  p.  277.    Le  t(U'nie 
"  payable  à  ordre  "  sifrnifie  payal>le  sur  présentation  du  billet, 
ou  au   porti'ur,  et  l'ordre  n'est  manifesté  (jue  par  la  présenta- 
tion du    liillet.    Le   faiseur  a  droit  de  refuser  le  paiement  à 
toute  j)ers()nne  (|ui  n'est  ])as  en  état  de  lui  en  faire  la  remise. 
C'est   le   seul   moyen  (pi'il  a  d'éviter  le  risque  de  payer  deux 
fois.  Donc  les  Appelants,  ne  pouvant  ni  présenter  le  billet,  ni 
en  faire  la  rendse,  ne  peuvent  en  demander  le  paiement.  2  Vo- 
tliier,  (Jlnimn'.,  No.  (i7.  "  Le  paiement  ne  peut  être  fait  à  pro- 
"  p(w  (ju'au   [)oi'teur  légal  du  billet."  2  Ftithier,  C/inii</e,}sos. 
2\i,  125.  Si  cette  alternative  des    conclusions  des  Appelants, 
savoir,  que  le  montant  du  billet  leur  .soit  payé  à  échéance,  ne 
peut  leur  être  accordée,  la  deuxième  alternative,  savoir  :  "  <|ue 
l'Intimé  soit  comlannié  à  payto"  à  la  Banque  de  Montréal,  ou  à 
(ja'i  il  (ippartieiidi'd,"  rencontre  pour  le  moins  autant  d'objec- 
tions. Coiinnent  ces  conclusions  peuvent-elles  être  accordées  ? 
Quel    moyen  y   aurait-il   de  sanctioinier  un  jugement  rendu 
suivant  ces  conclusioiis  i    La  Banque  de  Montréal,  ou  le  por- 
teur, (|uel  (ju'il  soit,  ne  piut-il  pas,  à  chaque  instant,  transpor- 
ter   le    billet  i    vu    qu'il    peut   être    transporté    même   aj)iès 
échéance,  2  Gouget  et   Merger,  v*^'  Endosse tiwnt.    Un  tiers  in- 
conini  ne  peut-il  pas,  dans  le  l)ut<le  mettre  l'Intimé  dans  l'im- 
possibilité de   payer  ou   d'empêcher  l'exécution  du  jugement, 
aller  le  payer  ou   en  devenir  propriétaire  i  Comment  alors, 
l'Intimé  pourrait-il  rapport(!r  quittance  ?  connnent  pourrait-on 
l'y    forcer/  \Jn   tel  jugement  est   doi\c  impossible;  com'oien 
n'est-il  pas  plus  simple  et  plus  en  accord  avec  les  principes  du 
droit  de  prétendre  (pie  celui  (|ui  veut  recouvrer  le  montant 
du  billet,  ou   se  décharger  de   la   respon.sabilité  encourue  en 
l'endossant  de  payer  le  billet  lui-même,  et  d'en  poursuivre  le 
pait-ment  en  (pialité  de  porteur;  ou,  .s'il  l'aime  mieux,  attendre 
(|u'il  .soit  troublé  au  sujet  de  .son  endossement  et  exercer  .son 
rect>urs  en   garantie  contre  le   faiseur.  Cette  opinion   e.st,  au 
reste,  formellement  soutenue  par  les  auteurs  et  con.sacrée  par 
une  jurisprudence  unanime.  JJ'alujrd.  si  l'on  interroge  l'ancien 
et  le  nouveau  rlroit  fran(;ais,  on  y  trouv^  ra  (pie  tout  le  recoui's 
i|Ue    peut  avoir  un   endosseur  contre  le  faiseur  d'un   billet, 
avant  d'avoir  payé  c»î   billet,  est  «le   faire  valoir  .son  droit  de 
garantie   en   indenniité  contre  le   fidseur,    mais,  dans   le   cas 
seulement  où  il  e.st  poursuivi.  2  Vitth'mr,  Cluiniic,  pp  124,  15(i; 
Ordonnance   1078,  Tit.  7,  art.  12.    "  L'endtt.sseur  iKnirsitivi   a 
son  recoui's  en  garantie  contre  les  précédents  endosseurs  et  le 
fai.seur."  1  Pothier,  Chdvije,  No.  14  :  2  Pardessus,  Ni>.  442.  Ce 
([ui  vient  au  soutien  de   la  doctrine  exposée   ci-ile.ssus,  que  le 
transport  d'un   billet  n'est  (ju'une   vente  de  créance,  et    ne 
donne  nais.sance  (|u'à  la  garantie  du  vendeur,  et  n'ouvre  à  l'en- 
TO.MF.   XV 111.  4 
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(losscur  qui!  la  voie  «U;  l'action  tMi  i^arautir  contre  le  faiseur. 
PotiiiiT  (lit  encore  ailleurs:  "  Ce  n'est  pas  \,iiv  cv  preniii'i- don- 
"  nant  de  valeur  (l'endosseur)  (pKî  l'action  doit  (Hre  intentée, 
"  mais  pai'  Ir  pro[)riétaii'e  de  la  lettre  de  clianife,  à  (pli  cette 
"  action  est  censée  avoir  été  cédé  par  l'endossement  de  la  lettre 
"  (pli  lui  a  été  fait."  1  Pothicir,  C/Knii/e,  part.  1,  chap.  4.  Pour  ce 
(pli  est  des  objections  faites  par  les  Ap])elants,  tpie  les  autori- 
tés de  droit  auLrlais  et  américain,  n'ont  ]ias  d'ap|)lication  en  la 
présente  instance,  l'Intimé  croit  (pi'il  est  à  peine  nécessaire 
lio.  faire  remanpKU",  ipie  notre  législation  sur  les  liillets  pi-o- 
niissoirt^s,  surtout  pour  ce  (pii  rej^arde  l'enilossement  en  blanc, 
a  été  empruntée  au  droit  auf^lais  et  ne  diffère  pres(pie  en  i'i(!n 
des  lois  américaines.  Bien  loin  (pie  les  rendes  nîlatives  à  ce 
mode  d'eiidos.sement  se  trouvent  eonsijxnées  dans  notre  ancien 
droit  fi"an(;ais,  c'est  notre  statut,  12  Vivt,  cap.  22,  (pii  a  donné 
à  l'endossement  en  blanc  la  mi^me  valeur  au  profit  du  porteur 
(pie  l'endossement  motivé.  Et  cette  disposition  était  emprun- 
tée au  droit  ani^lais.  Au  conti'air»^  l'endo.ssement  en  blanc  n'a 
jamais  été  admis  en  France,  soit  sous  le  droit  ancien,  soit  ,sous 
le  droit  nouveau.  Or,  conniient  veut-on  nous  obi ij^fer  à  trouver 
dans  une  léo-islation,  des  rèi.,des  et  iU's  autorités  sur  un  mode 
de  Contracter  (pi'elle  ne  reconnaît  pas.  J)'ailleurs,  tpii  .sonnera 
à  nier  (pie  la  forme  et  le  mo(l(ï  d(;  tu'gociation  de  nos  billets 
jiromissoires  .soient,  de  même  (pi'une  partie  de  notre  l(''tfisla- 
tion  en  matière  de  connnerce  et  la  plupart  de  nos  usages  com- 
merciau.x',  empruntés  au  droit  anijflais  ?  Partant,  n'est-il  pas 
naturel  et  loj^icpie,  d'aller  cherelier  nos  autorités  sous  un  ,sys- 
tèuie  de  loi  ipii  a  recoinm  et  mis  en  usyjfe  depuis  lont^temps 
une  forme  de  contrat  rpie  nos  statuts  lui  ont  empruntée,  sur- 
tout loi'S(piec(iS  autorités  ne  font  (pie  confirmer  les  princij)es 
(pli  servaient  de  base  à  notre  droit.  D'ailleurs,  n'avons-nous 
jias  notre  statut,  12  Vict,  chap.  22,  S.  11.  B.  (l,  cliap.  (i4,  sect. 
30,  (pli  déclare  que,  dans  toutes  matières  concernant  les  lettres 
de  cliaii<fe,  on  aura,  en  l'absence  d'une  disposition  foi'melle  de 
nos  lois,  recours  aux  lois  an<^laises  ?  Les  autorités  ci-de.ssus 
8ont  donc  parfaitenuMit  a])plicables  au  cas  actuel  et  ne  laissent 
pas  de  doute  sur  la  (piestion. 

Le  juifeinent  de  la  Cour  d'Appel  confirmant  le  jugement  de 
la  Cour  Inférieure  se  lit  comme  suit  :  "  La  Cfair,  considérant 
(pie  le  billet  pour  le  recouvrement  du  montant  dmpiel  l'action 
a  été  intentée,  était  lois  de  l'institution  de  cette  action,  en  la 
possession  de  la  lîaïKpKî  d(^  Montréal,  à  (pli  le  montant  était 
alors  et  est  encore  dû,  et  que,  partant,  les  Appelants  .sont  non- 
recevables  en  leur  présente  demande,  et,  en  cons(''(pieiice,  (pie, 
dans  le  jugement  de  la  Cour  Supérieure,  prononcé  à  Montréal, 
le  trentième  jour  do  mai  hSG(),  et  dont  est  ap[)el,  déboutant  les 
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l)ciiian(l(;ufs  de  leur  action,  il  n'y  a  pas  erreur,  conliriue  ledit 
jui^enieiit.  (  12  ./.,  p.  2!>;}.) 

DoiîioN  rt  DolîloN,  pour  les  A]»[)elants. 

K.  X.  A.  Tiii  liKl,,  pt)ur  riiitiiné. 


OBLIGATION  BT  AN  INSOLVENT. 

CoiJUT  <)F  Rkview,  Montréal,  îJOth  N(iven»ber,  bSIJM. 

C/'oram  .MoNDEi.KT,  ,1.,  I5ekthki-ot,  J.,  Mackay,  J. 

lu  tlie  iiiattiT  oI'Sami'KI,  R.  Waicn'EU,  Insolvent,  avd  .losiii'ii 
W.  SllAW,  Claiuiaut,  (tiuUiKOKdV]  W.  Waun'EU  et  iU.,Con- 

ti'stants. 

//(/(/  :  'riiiU  iiicre  innolninui  is  iiot  of  it.s(flf  ;i  siiHicitdit  cause  for  .-ettiiij: 
iisidi*  il  ni(iitt;a>^o  jn'iiiitod  wliilst  ilio  dt'btnr  \v:is  iii  tliat  ntate,  \villn)>it 
|iiiMi('  citlinr  tluit  siicli  insfïlviMicy  was  notarinns  or  lliat  tlioro  was  rcally 
riiiiidiilotit  collusion  hi'tweoii  tlio  dehtor  and  creditur.  (1) 

Tliis  was  a  heariti^'  in  Heviisw  of  a  ju<l;4inent  renderod  in 
appeal  by  tlie  Hon.  Mr.  Justice  MoXK,  reversing  a  judfçment 
()!■  award  of  tlie  assiin'nec,  on  a  contestation,  t)f  a  dividend 
sliei't,  uiider  tlie  Insolvent  Act  of  1S()4. 

Miiltliis,  for  tln'  Contestants,  snbiiiitte(l  the  followini^  pro- 
positions of  law  and  fact  :  Th»'  Contestants  contestiîd  the  div- 
idend slicet,  in  .so  far  as  it  collocated  Joseph  William  Shaw, 
loi-  S|4()2.)S(i,  as  a  ])riviledi,'iMl  and  hypothecary  creditor  of 
tlie  insolvent.  Mojfcnx  or  retisons  :  Ist.  The  Contestants  are 
claiiiiants  on  insolvent's  estate  for  !?ô593.40  and  werc  crod- 
itors  at  date  of  the  assionment  on  tho  23r(l  May,  1805; 
2ii(l.  Shaw  s  pretended  pi'ivile}:fed  clain»,  ba,sed  upon  a  deed  of 
niortirarfe  of  ith  Mareh,  and  registered  on  i)th  of  Mardi,  1.SG5, 
by  wliieh,  in  or<ler  ty  seeure  Shaw  the  repaynient  of  i^.'JOOO 
and  interest,  the  insolvent  deelared  that  lie  niortgaged  in  his 
bivour  a  lot  of  «jfround,  i<îc.  ;  .'ird.  The  Insolvent,  on  4th  March, 
iNli'),  and,  durint^  four  nionths  px'oceding,  was  insolvent; 
4tli.  Joseph  William  Shaw,  tlurin^^said  period,  was  son-in-law 
of  tlio  Insolvent  and  well  know  his  conditioti  of  insolvency  ; 
.')tli.  Said  deed  of  morti^aj^e  was  i^iven  by  fraud  ami  collusion 
bttweeii  saiil  Insolvt'iit  and  his  said  son-in-law,  Shaw,  and 
was  so  «ri von  in  fraud  of  the  creditors  of  the  In.solvent.  There- 
fnre  nul!  and  ifave  no  pi'ivil(>ge.  The  niort<^afje  was  given  on 
the  4th  March,  1<S(),5,  for  an  antécédent  <lebt.  The  assii;nmt«nt 
was  Iliade  on  the  23rd  May,  liSGô.  lut  Question:  Was  Wurren 
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Insolvcnt  on  tho  4tl»  Manli,  1<S()5  i  Yes.  UiHHU'stioimhly  s(», 
accorilitif^  to  tho  cvidiiuci'.  2nd  Qucstiin)  :  Is  tlio  moi't<,'»i^o 
tlicrcfon!  null  f  Duiicati  r.  VVilson  (1);  Cuiu;uiii^-  iiiid  Smith, 
(i  H.  J.  Il  Q.,  p.  4î)î).  ai  14  H.  J.  H.  Q.,  p.  107  ;  liiyson  et  al.  vi 
Dickson,  8  R.  J.  Il  Q.,  p.  42(1  ft  V.i  II.  J.  R.  Q.,  p.  'MU  ;  Insol- 
vcnt Act  of  18()+,  suc.  <S,  s-s.  4  ;  Jrd  Qii('st'nm  :  Wiis  thc  niort- 
^(ifio  ^iven  in  contemplation  of  insolvt-ncy,  ami  at  the  timu  of 
^ivinff  it  (litl  Warrcn  know  lu;  was  insolvcnt  f  This  (pies- 
tion  can  he  solved  ;  ist.  Hy  asccrtaiiiinfif,  froni  thc  cvithnee, 
vvhat  others  thoiight  of  his  aftairs  at  thc  timc,  vvii<»  ol"  course 
know  Icss  of  them  than  hc  did  himscif.  2nd.  liy  ascci'tainin^ 
wliat  he  himself  roally  know.  Ist.  VV'hat  did  othcrs  think  of 
liim  ?  Clark  Fitts  thou^ht  that,  unlcss  lu-  could  olttain  st-cur- 
ity,  he  vvould  lose  his  debt.  Shaw,  thc  .son-in-law,  cviilcntly 
thouffht  so,  too,  for  he  presse»!  hiin  again  and  af^ain,  ur^ing 
him  to  ^ive  a  mortf^a^e,  askin^  to  see  his  hooks  and  to  know 
ahout  his  affairs  ;  at  leiifjfth,  h'  succeeded  and  ^ot  the  mortgajfc, 
which  is  disputed.  Nelson  Davis  thought  likewise.  Millard 
and  otluirs,  from  the  reckless  way  he  horrowed  money,  and  the 
high  rates  he  paid,  thoui^ht  there  was  .somethinf;  wron^.  The 
Bank  directors  thought  the  same.  Ev(!nts  hâve  proveil  they 
were  right  in  their  suspicions.  Can  he,  who  knew  a  fy/w(^deal 
more  than  they  the  witnesses  did.  hâve  t/iou(//it  difcrc/nl- 
ly  froin  them  ?  2nd.  What  «li«l  Warner  him.solf  know?  The 
évidence  shews  that  he  knew  that  he  owed  large  debts  for 
yeî.rs,  which  he  could  not  pay  ;  that,  in  Noveujher,  18(54,  he 
lo.st  $1()()0,  by  Manby  ;  that,  ail  the  winter,  he  was  very  hard 
up  for  money,  and  times  ilull  ;  that  he  knew  he  owed  Shaw 
!!i».SO(K),  which  he  could  not  pay  :  that  he  knew  lie  owed  his  .son 
S212,  which  he  couhl  not  pay  ;  that  lie  knew  he  owed  Fitts 
over  $2000,  which  he  could  not  pay  ;  that  he  knew  he  gave 
chèques  on  the  Banks  wliere  there  were  no  funds  ;  that  \\v. 
knew  he  was  running  nuind  the  street  borrowing  right  an<l 
left,  paying  ruinons  interest,  ïvoin  15  ttj  50  per  cent  for  suoh 
sums  as  £100  ;  that  he  knew  his  liabilities  were  !?88,522  :  that 
he  knew  he  could  not  meet  thèse  without  borrowing  money: 
that  in  fact  he  knew  he  could  not  meet  his  eniramMiients.  In 
lus  déposition,  he  says  that  he  did  not  know  he  was  insolvent 
at  the  timo  lie  gave  the  mortgage  ;  but  of  what  avail  is  it  to 
.say  so,  when  itis  proved  that  lie  knew  about  facts  which  cons- 
titute  of  ail  the  éléments  of  in.solvency.  It  is  clearly  proVed 
that  he  was  really  insolvent  at  the  time,  and  it  is  proved  that 


(I)  L'hypothi'que  (|u'un  débiteur  insolvable  aurait  consentie  U  un  créancier, 
ne  couft-re  ù  ce  dernier  aucun  droit  à  l'encontre  des  créunciera  chirograpliaireM. 
(I)uwnii  vs.  ir/7«o;(,et  AfrLoiiinii,  par  reprise,  et  Wiluoii,  Opp.,  et  W'onil, 
Opp.  et  cont.,  C.  S.,  Moitin'al,  27  juin  IS.")7,  Smith,  J.,  Monkblkt,  J., 
CiiAiK)T,  J.,  7  K.  J.  H.  t^,  p.  'il  ;  2  J.,  p.  l'^'S.) 
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ht-  kiicw  oF  ail  the  ('Iciiuînts  wliicli  rciidcrcd  liini  insolvoiit, 
wliat  more  is  waiitinj;  ?  Kiiowiii<;  hiiiisclF  tu  ho  uiiahlc  to  iiirft 
/lis  iiKiitijt'iuents,  lie  i;ave  a  preFun-nt'*'  to  \m  Hon-iii-laiv,  wIr'Ii 
roally  iiisolvcnt  and  on  the  eve  oF  liis  assi<;nin(înt.  It  is  clear 
tlu'rt'  was  t'ollusion  hetween  the  Father  an«l  son-in-la\v.  Shaw, 
the  son-in-la\v,  askcd  For  the  nioit^a^je,  hecause  he  thoii^ht 
sceurity  necessary  ;  that,  without  it,  lu-  would  not  pt  paid.  He 
was  su  untiisy  uhout  it,  that  ho  vvanted  tosee  his  Father-in-law 
hooks.  He  asked  aliout  his  att'airs.  It  was  talked  ahout  in  tho 
Family.  He  iiiust  hâve  kiiown  that  lie  was  i-eeeivinff  the  n>ort- 
^Mffe  to  the  prejuiliee  oF  others.  Shaw  evidently  knewoF  War- 
ren's  "  inaliilit}'  to  nuîet  his  enj^aj^einents,"  or  had  prohabh; 
"cause  For  iielit-vin^  i-ueh  inahility  to  exist.  "  Insolvent  Act  oF 
l.S(i4,  st'C.  )S.  The  ])resuniption  thend'ore  is  that  the  deed  was 
niade  with  intent  to  deFi-aud  his  cnvlitors,  r'ula  i.h.  Whether 
Shaw  knew  oF  the  inipendiii^  insolvency  or  not  is  ininuiterial 
(thoufrh  it  is  évident  he  did  know  oF  it)  under  sec.  M,  .S8.  4, 
Insolviiit  Act.  Under  that  section,  iF  the  contract  l»e  niade, 
"  in  contemplation  oF  insolvency,"  it  is  ludl.  In  the  note  to 
that  section  Abbott  remarks  :  "  tlu;  phrase,  in  conteni|)lation  oF 
"  insolvency,  does  not  mean  in  contemplation  oF  the  issue  oF  a 
"  wi'it,  nor  oF  the  exécution  oF  a  deed  <»F  a.ssij^nment,  but 
"  uierely  tint  the  debt(tr  is  covucious  of  heivj/  in  di^rult)/, 
"  and  oF  the  ])robability  oF  insolvency  occurrinj^,  and  ^ives 
"  the  .seciu'ity  as  a  précaution  aj^ainst  insolvency."  That 
VVarren  acted  Fraudulently  is  proved  directly.  He  had  fre- 
(jUently  ^iven  chenues  on  banks  where  he  had  no  Funds.  He 
told  Fitts  there  were  no  other  niort^afjes  beFore  his  ;  but  in 
tact  there  were  two  or  thn-e  bcFore  his.  In  Mardi,  he  protect- 
ed  his  connections  and  relations  ;  none  oF  thein  suftered  ;  they 
wer(ï  Nelson,  Millanl,  Atvvater,  Shaw,  his  son-inlaw.  He  tried 
to  {(et  Hilton  in  deeper.  He  got  Brown  to  ^ive  up  his  secu- 
rity  the  day  he  Failed. 

Mktih'nÈ.Q.  C,  t'or  Shaw  :  In  the  dividend  sheet  of  the 
mone^'s  arisinj;  From  the  .suie  oF  the  in.solvent's  real  estate, 
Shaw  was  collocated  For  S1,4()2.M()  on  iicccamt  oF  his  claim 
For  88,000  based  on  a  notarial  obligati(jn  and  inort<(age.  dated 
4tli  March,  1<S()5.  The  collocation  was  co!itested  by  (Jeo.  W. 
Warner  &  Son,  (»n  the  ground  that,  when  the  niortgage  was 
executed,  the  in.solvent  was  "  ev  et  ut  de  (léconfifare"  ;  that 
Shaw  "  was  the  son-in-bm'  oF  the  insolvent,  and  tvcll  Liirw 
"  his  condition  of  insolvency,"  and  that  the  niortgage  was 
"  given.  hy  f ru  ad  and  roUusion,  and  fraudidcnt  conrrH 
"  between  the  in.solvent  and  his  said  son-in-law,  and  was  .so 
'  given  in  frawl  of  the  creditoTn  oF  the  insolvent."  On  the 
21,st  oF  Octolier,  18(57,  T.  S.  Brown,  the  a.ssigiiee  oF  the  estate 
oF  the   insolvent,  maintained  the  contestation,  on  the  ground 
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tliiit  tlu'  cviilciicc  cstalilisluMl  tliiit  tlu'  iisolvi-nt  liinl  siid'c  rt'<l 
liciivv  lusses,  sliortU'  t)rt'vit)iiH  tu  tlic  «liiif  ol'  (lu-  ninrt<fii''t'  : 
"  tliat  it  was  pii.hlirli/  hium'n  timt  lie  wms  litirrmri lu/  fndiiri/. 
"  f l'ont  iliii/  toihiif  ;  tliat  lie  uns  nnnlili'  lu  jiKif  h  ix  iirnniiuKorif 
"  noh;'^  vvlii'ii  ilicy  licrimw'  <liir  ;  Mint  lu-  issnctl  clirt/inK  u|ioii 
"  the  Haiik  whon»  lie  hiid  iio  j'huiIk  U>  tiu'ct  tlu'in,  ainl  wlicrc 
pai/innif  of  tln'  siiid  l'Iiajiirn  wiis  rrjti nfrdl  1/  rfi'iiscil  "  ;  Mint, 
fi)!' iMorc  tliaii  tliri't'  inoiitlis  Ix-rniuî  tlif  tiatc  ol'  tlu-  niortiniiff, 
tilt'  cstiitc  could  nnt  \y.iy  mnn»  tliaii  livc  or  sixs  liillinj^s  in  tlu* 
])(>nnil  ti)  t'Iiiro^^iMpliaiy  crcilitDrs  :  tliat  tlic  iiisnlvcnt  "  IkuI 
"  ilt'clitiitl  tu  niisf  hiinirii  lu/  iiiort<ii(iif',  l'oc  (lit  pnytiiciit  ni' 
"  liis  curn'iit  linliilitifs,  wlit-ii  înlvisftl  su  tt)  ilo,  ntnl  liMtl  rrfiis- 
"  ni  irpenti'dl II  tu  fxt'cutf  n  iiii>rtp\j,'t'  in  i'avoiir  dI'  aiiolln'r 
"  crotlitur;  "  tliat,  at  tIatc  of  saiil  iiiort;^rM!4i',  tlif  iiisdh cul  "  was 
"  ami,  fur  \\n\v  iiiontlis  m-xt  licfoif  tin-  snicl  ilatf,  lim!  Ikm'ii  in 
"  a  stati'  of  hi)|)<'li'ss  insolvcncy,  <'»  ('tut  dr  di'rniijll  n  ri-  :  "  tliat 
tlii'  inort<;M}X«'  was  «^nvt'ii  to  sccnri'  tlii'  n'iiayiniMit  "  ol' a  Ion;,' 
iti'c-fxistiiij;  «It'lit  ;"  mikI  tliat  saitl  ni(iit|ja;,fi'  was  j^ivi'ii  liy  tlu* 
iiisolvoiit  anti  acct'ptiMl  l>y  tlu»  «'lainiaiit,  "  i)i  h-aml  oflhcrvi'- 
"  dlhrrs  of  SanMit-l  H.  Waiicn,  'lil/iiii  llir  tiicidiiin/  of  tliv 
"  Ivsolrciii'i/  AcI  of  I.S(!4."  Froiii  tliis  awai-d  of  tlif  assii^iicc 
tli<'  clainiaiit  (Sliaw)  appi^alcd  td  n  Jiiil<fi'  of  tlic  cunit,  ami, 
i>y  tlu' jml<j;im'nt  rcntltii'il  l>y  Mr.  .histicf  M(»nk,  on  tlicMIst 
l)('Ccnili('r,  IS()7,  tlu'  awanl  was  st't  asitlt-,  on  tlu-  L;ronntl  tliat 
"  tiUM'c!  was  110  franil,  CDltiisioii  or  Jro nd idriil  imicrrl,  \\\  or 
"  Itetwocn  tlic    insolvt'iit   ami    Sliaw,"'  ami  tlii'  contt'statioii  of 
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/(U'/M»i,  Waincr  &  Son  coiiti-ml  tliat  Ww  lucrr  fuel  of  iiinol 
rcnrij  of  niort^fa<for,  at  tlu'  date  of  tlio  iiit)rt<;a(f(',  rtiiilcis  tlu' 
niort^a^i'  "  nu/L"  In  sniiptirt  of  tliis  jirojiosition,  l'ofcniiof  is 
iiiailt'  in  tilt' /'/('/ (Hi*  to  tlu-  followiiin;  autlioritit's  :  Ihiticon  \s 
Wilsoi),  2nd  r..  ('.  .hirist,  p.  '2'y'A,  et  su />>•()  ]).  52  ;  ('tmnnhhi  ami 
Smith,  fîtli  L.  ('.  .Tnrist,  p.  1,  (i  h\  J.  h\  (/,  p.  4!IM,  et  U' />'.  ./. 
Il  Q.,  p.  107  ;  Ih-i/sov  et  al.  vi  DicLsov,  Mnl  L.  (.'.  Law  Kcp. 
p.  ()â,  .S  R.  J.  h'.  (}..  p.  4-2(i,  et  U  R.  J.  R.  Q.,  p.  310;  art.  'l&l'A 
Coilc  Civil  of  1...  (\  ;  Insolvcnt  Art  of  iSii!,  st>c  (S,  snli.-sco.  -I. 
It  i.s  rcadily  concoilotl  tliat  tlif  case  of  Diincon  vs.  llZ/so»/,  os 
rc.poiied,  woiild  sconi  to  snstain  tlu- oxtrouiL'  prott-nsion  t-nun- 
ciated  by  th»'  contestants,  lait  a  l'cfcrcnci'  to  tlic  rt-cta'd  of 
proceodings,  m  tlu'  case,  will  t-staMisli  tliat  tlio  ^frouml  of  con- 
tostatitin  was  Dotoriotty  insolvoncy,  ami  coiisctpicnt  /"/vn/f/;?- 
letit  collnxinn  betwocii  tlic  (K'btor  ami  tlic  cii-ditor.  Tlic  cri- 
dctu'c.  in  tlio  case,  too,  discloscs  tlic  fact  tliat,  hrfdrc  Morc/i, 
1(S55,  tlic  tlebtor  liad  octiudl/j  stopjxd  poi/nimt,  ami  call-il 
liis  crctlitors  toj^rctlior,  ««>•///  in  t/utt  month,  at  wliicli  nicctint,', 
ho   suhinittctl   statonuMits  vliirh  provcd  Jiiv)   to  hr  ivsol mil 
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,111(1  iimdr  un  (ilItT  i»r  tf'ii  sliilliii;,rs  in  Mu-  C,  wliicli  wn»  siihsc- 
(|iiriitly  iu!('i'|ttt'i|  liy  a  ihiiiiIht  (»!'  tlu!  crt'ditni's.  'l'Iic  iiiurt.^'ii;^^' 
iittiickfil  wiis  Mot,  i^ivcn  ('((///  llir  'l^illi  j\/iril,  iSôr),  wlicii  tlif 
dclitiir  wus  iinlorioiisl  II  iiisnlvtiil,,  iiml  was  j^n'uiittd  tu  liinn/r/j. 
Hixii'i;  wlio  was  li\  iii",',  at  thf  tiiiic,  in  Uic  smnc  imi  ntri/  rilhti/fl 

;H  llillisi'll".   Altlioll^fll  tllf  Word''  l*(»^^/•/(»<'^t  "  srcllis  to  liavc  l)('r?l 

oîiiittrd  in  tlii'jnd;;iiiriit,  it  is  iinuiircst,  in  vicw  ol"  tlw  plfadin^rs 
and  cvidciioi'  in  Mif  cusf,  tliat,  ils  omission  was  pnrdy  ncci- 
driilal,  iind  tiiat  tlic  court  was  intlni'iiccd  in  its  décision,  mit 
liy  tiic  iiirrr  fiirl  ol'  insolvt^ncy,  liiit  liy  tlic  tact  tliat  sucli  in- 
si)\\iu{:\  was  iiiiliiriiiiis.  As  to  tlic  cases  ol'  ( 'miiMiinj^f  and 
Siuitli,  an<l  Uryson  c/  <//.  and  Dickson,  tlicy  in  110  way  siistain 
tllf  prctfiisioii  ol'  tlic  contestants.  In  llie  l'oniicr  case,  tlic  very 
lirst  iiinlif  iA'  tlic  jutlifiiient  (I  IL  ,1.  I\.  (^■,\h  'jlf),  was  tliat  tlui 
déliter  was  "  iii)fi)i'i<)nxlif  insolvent."  And  tluî  7/(o///assi;,'ncd 
in  tlie  jiiili,f|iient,iii  I  lie  Ifittei- case,  ;{  /i'././i'.(,7,  |i  4;M  w;is,  tliat 
"  Tlionias  .^awtcll  (tlic  delit<a')  was  in  a  state  ol'  oy^/;  ilrrlu  nil. 
"  i iisiih't'Dci/  (iiiil  hmiki'ii jitrii,  ol'  wliicli  tli(^  Itt'siunuh'iil, 
"  (  l)i(;kson,  tluï  ci'c(litor)  Afff/  tnitiri'  nixl  iriis  ninur."  Tlio 
référence  to  tlu;  202IJ  art.  ol'  oiir  Code  is  cMpially  unliajipy,  as 
its  provisions  arc  liniited  to  "  pci'soiis  'tioforioiisl  1/  insolv<'nt." 
And  tlu!  rd'ercncc  to  tlic  Insolvcnt  Act  lias  110  kiiid  ol'  liearinj; 
on  tlic  point  uiider  discussion,  as  tlic  .section  citcd  i-et'ers  solely 
to  acts  doue  '  in  conteniplation  ol'  in.solveiicy,"  and  Inys  down 
110  sucli  rule  as  tliat  liere  sou^l  '  to  l>c  cni'orccd.     (Jrcat  stress 

lias  aiso  1 11  nmde  on  n  ilii-hi      ol'  Alihott,  at  ptij^'c  rA't  ol'  liis 

Work  on  tlie  Insolvcnt  Act  ol'  i.S()4,  luit,  at  pa^c  ')7 ,  Aliliott 
savs  :  "Tlie  rule,  liovv(;ver,  niiist  imt  lie  extcndivl  /rw  /'c'r,  «iiost 
"  sccurity  is  piolialdy  taken  as  a  prcriinlioi)  a<(ainst  iiisol- 
"  rc.iii'ji,  and,  in  Ihal  xi'iihc,  may  lie  said  to  lie  irivcn  in  cov- 
"  Uniiplutiiui  of  il  ;  liiU  vo  ki/sIcih  nf  Ixt.nkrvfiln/  lu  ni  i/ocs  ihe. 
"  Inijllli  iif  inriiUdiilnm  sur/i  scrtirilics."  On  tlie  part  of 
Sliaw,  it  is  respectfull}'  submittcd,  in  tlic  l.uii^uap!  of  (Jliief 
.lustice  Mi'reditli.in  tlic  ca.se  of  A  ixlcrsini  ri  al.  vs.  (u'néi'cnx  (1), 

(I)   liCS  iiHitn  ■'  litiiK/iii  r<)iil<  "  v.l    "  iiiiii/riihi'/ilii  "  no  sont  pu»   .syiiDiiyiiicH  »'ii 
lui      \iiini   mit'  {M'V.somu^  peut   ôtre  insnlvatilc  hiuih  l'tre  puiircclii  en  ('■tiU    >\v 
,fi  ilp  ''  ■liilis  li;  .si'iiH  (loliin''  à  (•('  ce  mot  Ici   (nri'iliplnyï'-  iliilis   l'Oldon- 

iiiinci' lie  IS.'flt  i;i»iK't'riiiiiit  li'.s  l)iiiii|iii'r(>utit  rs, '2  \'iil.,  eh.  .'{(i,  et  dans  la  sec.  j.S 
,li'  rOnUiiiiuinc»;  irciir.'jii.Mticiin'ht  île  1,S4I,  4  V'ict  ,  cli.  .'iO  (.V.  A'  />'.  C,  cli. 
.'17,  »<'<•.  7  ''ii|\u'lli'  ih'cri'tait.  (|uc' :  L'i'iir(';,'i.slri'im'iit  ili-  sonniiairi'.s  (l'iiyjx)- 
thiMiucs,  '        iniits   lït    n'claniations   livpotln'caircs,  tel  niw   pi'csciit  par-   icttc 
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|ui  sera  fait  ilaii«  It'.t  dix  joins  nui  pii'ci'dfroiit  la  liaui|iU'roiitc  di 


litfur  ou  ili's  ilc'liiteurs,  ne  doinii 


aui'iiiii'  ])iiorit<''  sui'  dautres  iic'aniicis 


lu  nu'MR'  dt''l>itL'ur  o\i  «les  luruivs  di'liiltMU's,  i-t  M(.' |it'oduira  auiMiii  ctlet  i|iicl- 
>  nncpio."  Kpi  l'oii-iMiuciiff,  S0U8  l't'inpiie  do  cette  section,  une  liypotlii<(Ue  lu! 
saurait  être  con.-iidi  ive  c  uie  iiu'tlicac(%  parce  ((n'elle  aurait  étt-  enrejçistlée 
pendant  les  dix  jours  p  -.laut  l'insolvaMililé  du  déliiteur  (pii  l'a  consentie, 
">it]ircs  les   prini'ipes   ).'i  in-raux    i\v  la  loi   en  vijiiu'U 
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simple   insolvaliilit(''   ne    prive   pas    le  propi  ii'taire   d'un   iinineulile   du    pou- 
voir <|e    riiypothéipii  r,  et  la  loi,  sous  ce    rapport,  est    juste,  car  riiisolvabi- 
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that,  "  iiccordiiig  to  the  ffeneral  principlcs  of  our  law,  vterr  in- 
"  solvi'iicy  «loes  vot  di'privt;  tlie  owncr  of  roal  cstato  of  the 
"  powcr  of  hypotliecation,"  or,  in  tlie  lun^na^e  of  the  Konian 
"  Law,  that  tluM'c  inust  be  "  covsH'nim  fraiulis."  Of  course  tlu; 
notorutif  of  tho  insolvericy  is  a  fair  prcsninption  of  f rau<l  aii<l, 
for  tliat  rt-ason,  our  (/oilo  lias  t'uactt'd  that  notorious  insolvency 
shall  he  a  h'^al  f^round  of  olijt'ction  to  the  validity  of  a  niort- 
{,'aj^r  grantt'd  wliilstthe  dehtor  isactually  iiotorioudy  insolveiit. 
In  sui)porf  of  thi!  ahovo  proposition,  rcferonce  is  niado  to  the 
foilowin^'  authorities  :  (î  Touillier,  Nos.  ^{52,  85:i,  li'A,  Îi55  :  th(^ 
2()2;{rd  art.  of  C^ivil  ('ode  of  L.  C;  Hnl  Hattur,  jis.  180,  VU, 
182;  Nouv.  J)en.,  v*^  Fruiule,  pp.  75.  7<i,  and  v"-'  Hi/ptitlif'tjvr, 
p.  7(57  •  1  (  Jronier,  ps.  255.  2ô<i.  257,  25.S  :  Dict.  (^)llt.,  v'^  Da-ovtî- 
ture,  p.  254.  Nos.  6,  7,  H.  l.'i,  15,  Kl,  1 7,  iS  ;  Anderson  v.«.  ^vV»/-'- 
rnix,  11  H.J.R.Q.,  \^A()7  i-Xsupr,)  \).  55;  8iroy,  1812,  2nd  Part., 
pp.  MI:M4-15  ;  .Srd  Troi)l<)n^r,  IViv.  and  Hyp.,  u^  ()(il,  p.  50.  The 
award  of  the  a.ssi<;nee  is  hased  on  the  assmiiption  that  Warren 
tra.*»  -iiotorioufili/  in.solvent  at  the  date  of  the  uiortpi^e,  an<l 
t' ai  Shaw  hu'v  the  fact.  It  is  conceded,  for  arjjfinnent's  .sake, 
that  it  lias  been  established  in  évidence  that  Warren  niust 
hâve  been  (((^  /("'to  insolvent  sonie  tinte  prt^viously  to  the  date 
of  the  niortpi^e  ;  but  it  is  contidently  contended,  on  the  part 
of  Shaw,  that  the  évidence  also  cstablishes  that  he  was  not 
tlien  mon;  insolvent  than  he  luul  been  for  years  previously  : 
that  Warmi  hiniself  IkkI  vot  the  Icdsf  svspicioi}  f/hit  lie  mis 
insoh'inif,  until  he  was  told  .so  by  Hro'.vn,  the  a.ssi^nee,  who 
looked  into  his  atfairs  shortly  before  the  assi<;nnient  ;  that 
Sh(ii(\  nioieover,  /nid  vo  InunvUuhje  of  lus  insolvency;  and 
that  so  far  froiii  sucli  insoIv<'ncy  beinj;  notor'unis,  it  took  the 
whole  commercial  c<>iiimunit3'  hère  /*//  surprise.  Wurmi 
swears  that,  until  May,  18()5,  he  th(Uij,dit  he  "was  ail  ri^dit 
("iiouffli,"  and  could  pay  20s.  in  the  £  ;  that  lie  ncrcr  kcpt  a 
rejïular  c/irrl:  hook  or  nis/i  Ixinh,  and  that  he  was  a  iiurt' 
mcchaniv  and  knew  vof/tiii;/  otiouf  IiooL-s.  Warirn's  son 
swears  that  his  father  nlinii/s  thoiu/lit  hiiiisclf  solrciit.  and 
that  lie  had  vo  ich'ii  that  his  father  would  stop  paynient  ////  lir 
actuidli/  d'uL  llf'iirif  W.  Atmdcf,  a  .son-in-Iaw  of  insolvent, 
swears  that  he  had  not  the  i-lufldist  snspirlon  that  the  in.sol- 
vent was  iroiiiir  t(»  fail  when  lie  ditl,  and  that  Warren  was  a 
vicre  oti'iliii It ic,  and  in  hnsincss  ti Hil  monry  )iiiitfers  o  vicrc 
child,am\  quite  incompetfvt  to  make  oixt  n  ludaure  slicct  of 


litt'-,  (|ui  n))li^o  lo  ilt'-hitonr  h  (liHjxmvr  <lc  Im>iiiu>  foi  dt;  hi>h  liit'im  |)<iiii'  It- 
InMirtice  ilf  Ht'H  croiiDciri'K,  lu'  [H'.\\{,  vu  riilwi'iici'  «lu  It'giHliitioii  K|H''oiiili',  iivoir 
l'cUtît  ili' priviir  le  di'Oiitt-tir  «In  iiouvoir  ilc  fuiro  ce  à  (|ii<ii  t'Ilc  rohligc.  {An- 
ili  rsitn  it  al,  v\  (ii'inhiiu-,  C.  15.  K.  on  A|i|ifl,  (^ut'licr,  !.">  juin  l,S(i;t,  .\vi,win, 
|M!V.\>,,  .Mkkkihtii.  Mdndki.kt  rt  liKKTiiKi.oT,  jiigt'H,  iiitirinaiit  l(!  jngcnicnt 
(le  V.  S.,  'l'iciM  liivii'ivM.  13  />.  r.  It.  C.  p.  .•»74.  .t  II  //.  ./    H.  V-.  !»•  4(»7.) 
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Ilis  (ifl'îiirs.  As  nn  instiinci'  of  Warren's  simidicit;/,  Chirk  Fitts 
swcars  t(»  lus  apparent  itfnoravcf  tliat,  wlicii  lie  was  payitifj 
soiiif  party  S4  a  woik,  for  tlio  loaii  of  #400,  hé  was  actually 
paying  interost  at  the  rate  of  52  per  cent  per  ainunii.  Hornfio 
A.  Nelson  also  swears  t\i>it,<'ven  ti.fter  the  OHs'ujvmnii,  Warreii 
(1i^l  Ilot  KCi'Vi  t<>  t/iinl,-  h'tinxclf  ivnolirnt,  and  tliat  lie  very 
niueh  «juestione»!  the  capacity  of  Warren  to  make  a  halance 
sheet.  'l'hen  Jo/m  I).  Nnitt-r,  Edivin  Atvafer,  (ieimjr  U. 
l'roirm',  Philo  /'.  liroume,  WiUidDi  H iltov  and  (ù'on/c  W. 
Wdi'iier,  al!  swear  that  they  had  no  suspicion  that  Warren 
vvas{,'oin<ii;  to  fail  until  he  actually  stopped.  Of  thèse  witnesses, 
Noitrr  loane»!  Warren  $50,  abolit  a  week  hefore  lie  stoj)ped  ; 
lirotnit',  sjirrendered  certain  sfrtirit'ws  to  Warren's  son.  on  the 
r'eri/  day  thaï  he  heard  Warren  had  faile<l,  and  Wornev  (one 
of  the  contestants)  swears  that  lie  nerev,<if  (iiiif  /ir/u',  thoufjht 
Warren  insolvent,  until  he  ortmdly  stopped,  in  (net,  iivtd 
ihe  nxxiijnee  iras  in  /xwseHsion.  It  is  true  that  (lurk  Fdis  and 
Nelson  Ddvis  attest  to  Warren  heinj^  chronically  "  hard-up," 
Itut,  as  explaineil  l»y  j/hm»//  Wdrret)  and  Ileitrif  \V.  Afirafer, 
the  luiture  of  }Ynrrev's  hnsiness  was  such,  that  lie  re(|uired 
to  givc  reri/  lovf/  crédit,  and  that  he  ronsequentl/f  recpiired  a 
t/ooil  lirai  of  acconiniodation.  Moreover,  nt>t  one  witness  sw»'ars 
that  lu'  hrliereil  Warren  hm  a^  that  he  \yas  insolvent  lief«)re 
he  actually  stop])e<l.  Then,  a<fain,  it  is  in  evideice  that  the 
iV'ople's  Hank  discoii nh'd  pa[)er  for  Warren,  np  to  the  end  of 
Ajiril,  l.S(j5.  It  is  clear,  therefore,  that  neither  the  Insolreitt 
nor  the  ftnhlie  ijeneridlif  heliered  or  suspeeted  thiit  Warren 
was  insolvent  until  he  actually  stoppi'd  payinent.  There  was 
no  atteiiipt  niade  to  ])rove  that  »s7/r<(r  eithei" /•/(r»' or  siisperfi'd 
the  insolvency.  But  it  is  ur^ed  liy  the  contestants  that  fioni 
the  fact  of  liis  heinj^  the  son-in-laiv  of  the  insolvent,  and 
haviny  asked  for  a  niortj^a^e  in  Deceniher,  1M()4,  lie  (Shaw) 
iiiust  he  jiresiniied  to  liavf  kiiown  the  actual  con<lition  of  tlu- 
aH'airs  of  the  insolvent.  The  évidence,  however,  estahlishes 
that  the  faniily  l'elatioiis  hetween  the  parties  were  such,  that 
neither  i/oini;/  Warren  nor  Heiirif  W.  Atirater  iriodil  snffer 
Shun'  to  (iddress  thon  ;  that  ihv  faniili/.  tnoreovt-r,  when  the 
iiiortjratfe  was  orij;;inally  asked  for,  vonnselteil  SWvrren  not  to 
grant  it:  that  Warren  also  l'efnxcit  to  alloïc  Shmr  to  examine 
h  IS  l)ool,s,  ii\n\  that  the  reiison  whv  the  niort^aife  was  eren- 
t  liai  h/  ir'wvu  was,  that  Shaw,  at  the  tinie,  intendeil  (joinif  to 
the  United  States,  .so  niuch  so,  that  he  notifiecl  lus  lan<Ilord 
{(îeoriie  lioi/ers,  exainined  as  a  witness)  that  he  s»»  iiitended 
to  leave.  It  is  also  to  he  iioted  that  the  cre<iitors  of  Warren, 
I  ncl ndi nif  the  contestants,  nerer  o/ijiosed  Warren  s  iliscfia nje. 
A  tacit  adnii.ssion  on  tlieir  part  that  there  was  nothinj,'  fran- 
dnlent  in  lus  conduct.     In  the  face  of  thèse  facts  and  circuui- 
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stances,  how  can  tlio  (\)urt  Htiy,  in  tlie  langna<i;('  of  tlio 
assinncu's  awanl,  tliat  thc  ni()rt<;a^t'  in  (jU('stiun  was  (/iini 
and  ((crcfHed,  "  \n  fmad  of  tiio  cn-ditors  "  of  tlio  insolvont  ? 

MoNDKl-K'l",  J.,  said  tliat  lie  fourni  no  appcaianee  of  frautl, 
or  of  connivancc  at  fraud,  on  tlie  part  of  thc  insolvont  or  the 
claiiiiant. 

Mackav,  J.  :  It  wouM  lie  iiitoleralilt;  if  vwrc  insolvciiry 
sliould  vitiate  ail  transactions  wliicli  liavo  occnrretl  in  trood 
faith  witli  tlie  insolvent.  In  order  tliat  it  sliould  vitiate  sucli 
transactions,  tlie  insolvency  innst  lie  hunrti  it>  t/ir  /xirfif,  or 
luitoi'ittn.^.  ,Iud<;nient  in  a])]ieal  continned.  (12  ./.,  p.  .SO!).^ 

'r<»UI{AN'('K  iind  iMoUUIs,  for  Contestants. 

SruAciiAN  Hetiune,  Q.C,  for  Shaw. 


FR&UDDLENT  PURCHASE  OF  GOODS  ON  THE  EVE  OF  INSOLVENCY. 
SUSPENSION  OF  DISCHARGE. 

Sti'KUloiî  (Nn'iîT,  IN  Insoiakxcv, 

Montréal,  aOth  NoveniLor  l.S().S. 


Corani  TouHANCE,  J. 

///  i-f  William  M.  Fiikkiî  et  ff/.,  insolvents,  rr/;*/  William  M. 
l"'|{i;i;K,])etitioiier  for  discliar^'e,  and  .loilN  (ilLMollî  ri  (t/.. 
opposants. 

A  trader  pnrcliased  ^ckhIs  fur  casli  on  dclivery  at  u  tiiiui  wlieii  tlie 
Coiirl  coiisidorcd  tluit  lie  !»iiisl  luive  kiunvii  tli:il  luM'oiild  luil  iiieet  liis 
li:iliilities,  aiid  liaviii'j  coinerted  llie  j^ouds  iiito  iikoicv,  lio  applied  llie 
pruceeds  tu  lii.s  owii  use  and  te  tlie  iiayinciit  of  ceitain  creditur-'.  lie 
witlilielil  payiueiit  of  llie  pri<'e  of  tlie  ^'oods  iiiiriii<:  live  days  inuler 
varions  prcttciices,  and  tlien  dedared  liiiiisclf  msolvent. 

Ililil  :  Tlint,  liy  tiie  nets  slîited  alioyc,  tlie  insolvent  was  trnilty  of 
frand  witliin  the  nieanintr  uf  the  Insohent  Act  of  hS(i4  and  liih  iliseliiirgo 
was  «nspeiided  for  live  yeuns. 

'r<iimA\('K.  .1.  :  Tliis  case  conies  liefore  tlie  Couit  on  tlic 
])etition  of  William  Muloaster  Kreer,  oiie  of  tlie  iiisolveiits, 
for  a  diseliarije  niider  tlie  Insolvent  Act  of  |.S(i+.  An  assiini- 
nient  was  ina(ie  on  tlie  I ')th  Feliitimy,  iMiT,  and.  at  tlie  tinie, 
tlio  pétition  was  presented,  on  tlie  2<itli  Mardi  last,  ono  year 
liad  oxpii'ed  froni  tlie  date  of  tlie  assiijiiiiient.  and  tlie  jteti- 
tioner  aljetfed  tliat  lie  liad  failed  to  olitain  fioni  tlie  reipiisite 
proportion  of  liis  cri'ditors  a  c<tnsent  to  liis  discliar^e.  Tlie 
discliar^o  nf  tlie  otiiei"  insolvent,  Hoyd,  was  ^'ranted  liy  tliis 
("onrt  on  tlie  2.Stli  of  Kehriiary  last.  Tlie  discliaige  of  tlio 
potitioner  is  opposed  liy  (iiliiiour  l'y:  (^).  nnder  tlio  provisions 
of  tlii'  Insolvent  Act  of   lîS(i4,  sec.  !).    Tlio  ojijiosition  sets  tiji 
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tliîit  Frcor  wns,  previons  to  tli(^  n.ssi<fiinK'nt,  ^'uilty  <>t'  fnuul 
towanls  (livoi's  of  his  cnMlitois  witliin  tlic  iiifîiiiiiii;  of  tlic 
Insolvcnt  Act  :  tluit,  un  tlic  2.Stli  .liinimry,  I.S(i7,  ln'  liouj^lit 
rioiii  tlio  opposants  lifty-nvc  Itarrcls  of  potasli,  t'tir  tlu-  priée 
of  S'ilO:}. I  1,  foi'  casli  on  dclivciy  :  tliat  lit-  i-tct-ivi'il  tlif  Mil  of 
tlic  inspcctoi- for  tlu-  saint-,  on  tlif  'iîttli  .)aiuiary,an<l  pvoniisf<I 
to  pay  tlu'  ])ncf  tlicrcof  at  oiic  o'clork  on  thc  aftcrnoon  of 
tilt' sanic  <lay  :  tliat  tlif  ])etitionfr  (li><))os('il  of  tlic  aslu's.  liut 
iliil  not  pay  tlif  (  >pposants  «ny  j)oitio.  ot  i C  said  suni  and 
applit'd  tlic  proccfils  of  tlif  potasli  to  li.:-.  o\v:i  uso  and  to  tliat 
of  liis  Hiiii  ;  tliat  tlic  pctitioncr,  on  tlic  2iid  of  Fcliniary,  an- 
nouiK'cd  tilt!  insolvciicy  of  liinisclf  and  lirni  ;  tliat  lie  and  tlu» 
finii.on  tlic  2Stli  and  iDtli  .lannavy,  wcn;  and  for  a  Um^f  timo 
liad  liccn  insolvcnt,  of  wliicli  lit^  was  fnlly  coirni/ant ;  tliat 
Krccv  ol)tainc(i  dclivcry  of  tlic  ])otash  froni  tlic  <)p])oHants,  on 
tlio  said  2î)tli  Jannary,  w  itli  iiitcnl  to  dcfi-au<l  tluiii.  Tlic 
Opposants  furtlicr  avcrrcd  tliat,  witliin  two  wccks  of  tho 
dcclaration  of  insolvciu-y,  Frcci-  l.ouirlit  from  ('.A.  Starkc  tlour 
of  tlic  valno  of  !?.S()0,  for  cash,  Imt  ncvci'  paid  f(»r  it  and  con- 
vcrtcd  it  to  hia  own  use:  and  tliat  lie  aiso  obtaincd  froni 
'l'Iioniiis  (Jordon  and  Co.,  on  or  al>out  tlie  ^Mtli  .laiinary, 
Hcvcnty  harrcis  of  jiotasli,  for  S2<i;{0.22,  in  oasli,  and  only  paid 
i^^KiOO  on  acconiit  of  it,  ami  iiiadc  away  witli  tlic  said  ])otasli, 
intcndiiiir  to  dcfraiid  Tlioiiias  (Jordon  and  Co.  of  tlic  Italance 
of  S|;i:50.'22.  It  appcars,  froni  tlic  cvidcnrc  of  rccoivl,  tliat  tlio 
(  )pposaiits,  liy  tlie  aj^ciun'  of  liciisliaw,  Itrokcr,  on  tlic  2Stli 
.Ifiiinary,  |M()7,  ac;rccd  to  si-ll  Krccr  Hfty-fivc  liarnds  of  potasli, 
fnr  S2l().S.i  I,  strictly  casli,  and  to  liave  tlic  saine  rc-inspcctcd 
licforc  di'livcry.  On  tlic  2!*tli,  aliout  noon.tlic  Itill  was  ddivcr- 
cd  to  Frecr,  wlio  said  to  Hciisliaw  tliat  lie  woiild  m)  his  otlice 


aii<l   clicck    tlic   acconnt,  and   that,  if    llcnshaw    would 
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dowii  to  his  oMice  alioilt  oiic  oclock  hc  would  yct  tlic  cliciiUc. 
Hciishaw  sent  his  elerk  at  one.  Imt  Frecr  vas  not  in.   He  sent 


airain  tlic  sanie  afternoon.  Imt  tlic  clerk 


>ild  not  see  liiii 


I^ater  in  tlic  lUiv,  l''ieer  callecl  on  }|cnshaw,  and  said  that  In 


was  selliiit:  his  exclianifc  and  that  1 


le  woiilil  jiay  hiiii  as  sooii 


!is  lie  .sold  it.  Froiii  that  ilay,  liciishaw  iiiadc  uiiceasiiij;  ettoits 
to  i^ct  paid.  On  tlie  îîlst,  Frecr  iiifuniied  hiiii  that  lie  liad  sold 
his  e\ehan;,'e  ainl  that  tlie  iiioiiey  was  ail  li^lit.  llcnshaw 
tlieii  askcil  liini  to  pay  tliein  at  once,  lie  re|ilied  that,  as  it 
was  the  last  dny  of  the  iiionth,  lie  woiiM  not  trive  liiiii  a 
('he(|Ue,  as  the  l'aiik  likeil  to  sec  a  {;o<»d  halaiici"  to  the  crcflit 
of  their  ciistonicrs.  On  the  4th  of  Feliiuary.  Heiishaw  .saw 
Frecr  in  his  otKcc  and  leiicwed  his  dciiiand  for  paynicnt,  in 
atiswer  to  whieli  Frecr  infoinied  liiiii  that  lie  had  Imrst, 
iMcaiiinu  that  lie  had  failed.  It  also  ap|ieais  that.  on  the  .'{jst 
•laimary,  Frecr  sold  the  potash  to  Charles  .folm  Cusack,  for 
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Kliipincnt  to  Kiigland,  and  got  a  chèque  for  the  ainount,  and 
dejMjsited  it  to  the  crédit  ot'  liis  tirni,  in  the  Ontario  IJank. 
On  the  evenin^  of  the  ÎÎOth  or  .Slst  January,  Freer  infonned 
liis  partnei',  Boyd,  that  they  would  hâve  to  suspend.  On  the 
2.Sth  and  29th  January,  the  account  of  Freer,  Boyd  and  Co. 
was  overdrawn  at  the  Ontario  Bank  and  had  heen  ovcrdrawn 
i'roni  the  22nd  to  the  îiOth.  The  largest  aniount  overdrawn 
vvns  about  !?200(),  Lut,  on  the  .SOth,  it  was  :luly  covered.  Ail 
the  tinie  the  bank  was  protected  by  collatéral  security.  The 
estate  ha<l  only  pnid  the  Opposants  7 A  per  cent  in  the  dollar. 
The  sales  to  Starke  and  Thomas  (lordcjn  and  Co.,  for  cash, 
and  non-payment,  also  appear  in  évidence.  The  Insolvent 
Act  of  18(54,  section  !>,  >ub-section  6,  says  that  proceedings 
to  olttain  a  confirniatit)n  of  discliarge  niay  be  oppose»! 
upon  the  ground  of  fraud  within  the  nieaning  of  the  Act. 
Sul»-section  10  and  11  allow  of  the  o])position,  where  the 
Insolvent  applies  for  a  disch.u'ge  after  twelve  nionths,  as  in 
the  présent  case,  and,  by  sub-section  12,  the  Court  niay  niake 
an  order,  either  granting  the  discharge  absolutely,  condition- 
all3^  or  suspensively,  or  refusing  it  absolutely.  The  <Sth  sec- 
tion treats  of  fraudsand  fraudulent  préférences.  Ail  contracts 
inade  vvith  intent  to  defraud  credidors  are  null  and  void,  and 
any  trader  in  Lower  Cana<la  who  purchases  on  crédit,  know- 
ing  or  belifcving  hini.self  to  be  unable  to  nieet  lus  engagements, 
with  intent  to  defraud  the  person  .so  becoining  his  creditor,  is 
held  to  bii  guilty  of  a  fraud.  and  assuredly  the  Insolvent  who 
purchases  for  cash  ])ayable  on  delivery  and  fraudulently  con- 
vei'ts  the  goods  te»  his  ovvn  use  without  paynient,  is  guilty  of 
a  fraud  within  the  nieaningof  the  Insolvent  Act  of  1(S()4.  Was 
there,  in  this  case,  frautl  within  the  nieaning  of  the  Act  ?  To 
answer  this  »]Uestion,  it  is  necessary  to  consider  ail  the  cir- 
cunistances  of  the  ca.se.  Koscoe,  Crim.  Evidence,  802,  Edn.  of 
LS(>H.  Th»^  facts  arc  not  controverted.  In  the  first  place,  Freer 
iniist  hâve  known,  on  the  2<Sth  and  2f)th  of  January,  that  lie 
could  Tiot  nieet  his  liabilities.  He  informe*!  his  partner  ofit 
on  the  30th  or  Hlst.  On  the  29tli,  the  purchase  is  completed 
for  cash.  A  proini.se  is  made  to  pa}'  Hist,  at  1  p.  m.  that  after- 
no(m,  and  broken,  then  follow  repeated  promi.ses  to  pay,  wliicli 
are  also  Itroken.  'l'her*'  are  re|)eate<l  falsehoods.  Thi'  bank 
account  nnist  be  fui!  on  the  last  day  of  the  montli,  and  it  was 
made  up  probably  froni  the  proceeds  of  thèse  goods,  as  a  large 
«leposit  was  made  on  the  day  the  a.>«lu's  were  converted  into 
monev.  Tlie  goods  were  removed  out  of  tlie  coiintrv  and  tlie 
proceeds  wcra  ap])lied  to  the  use  of  the  Insolvents,  in  place  of 
iieing  paid  over  to  tin;  sellers.  Where  a  party  makes  a  state- 
ment  dishsnestly,  or  with  a  reckliîss  disregard  to  tlie  trnth,  it 
must  be  fraudulent  :  and,  liere,  the  pnxîeeds  of  tlie  property 
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of  the  si'llors,  (îiliiiour  &  Co.,  iniinodiiittily  iifter  its  conversion, 
^'o  to  pay  aiiother  crtMlitor,  tho  Ontario  liank,  or  J.  Ci.  Mac- 
k(?nzie  &  C'o.,  wlio  tlie  Fi'titioner  sai»!  to  MacdufF,  tho  ajjfent  of 
(Jiliiiour  &('().,  luul  to  1)0  paid.  Macluti' is  put  the  <|Uestion  : 
"  Hâve  you  had  any  conversation  atany  tiine,  witli  respect  to 
the  sai<l  potash,  with  Freer,  the  Petitioner  i'  Answer:  I  had, 
on  oraltout  the  .Sth  of  Fehruary,  1<S()7,  when  he  caMe<l  ou  me, 
in  (Jihnour  &  C'o. 's  (»rtic(î,  in  conséquence  of  Hanshaw  havirij» 
Miade  an  affidavit  in  référence  to  the  transaction.  He  adinitteti 
that  he  had  purchased  the  potash  froin  Hanshaw,  and  entered 
into  a  stateuient  of  tlic'  atfairs  of  his  Hrin  «fonerallv  ;  after 
hearinj^'  which,  I  said  timt  I  understood  the  procoeds  of  e.\- 
change  (h'awn  ajjainst  (Jihnour  &  Co.'s  ashes  had  heen  ap])lied 
in  payinff  the  dehts  of  J.  (i.  Mackenzie  &  C^o.  and  Mr.  Stan- 
ton.  To  this  he  repHed  that  Freer,  Boyd  &  C'o.  liad  horrowed 
iiioney  of  .1.  (J.  Mackenzie  &  Co.,  ami  tl>at  it  ha<l  to  he  ropaid 
them,  and  was  repaid  as  thtsir  cash  hook  would  show.  He 
niade  no  reniark  as  to  the  payment  of  Stanton's  debt.  Tho 
Court  is  coinpelled  to  regard  the  présent  c<>  e  lus  an  instance 
of  reckh'ss  and  dishonest  dealin<;  with  the  property  of  an- 
(ither,  on  the  eve  of  bankruptcy.  Tho  case  is  therefore  one  of 
fraud,  within  the  nieaninçr  of  the  statuto.  It  was  pleaded  in 
e.xtenuation  of  the  ropt^ated  falsehoods  that  what  a  nian  .says 
when  drowning'  is  not  to  be  .stated  stronj^ly  against  hini,  but 
a  Ht  of  drunke'uess  is  no  excuse  for  the  conunission  of  nian- 
slauj]fhter,  -.nu  the  reckle.ss  tradinjt;  which  has  been  oxhibited 
in  tlie  pn  sent  case  caïuiot  freo  the  Petitioner  fioni  the  respon- 
sibihty  which  eacli  individual  nuist  a.s8un»o  for  his  own  acts. 
'l'he  purchase  fron»  Starke,  on  the  2<Sth  of  Jaiujary.  of  Hourof 
tlie  ralue  of  !?<S00,  for  cash,  and  delivere<l  by  Starke,  but  not 
paid  for,  and  the  piu'chase  from  Thocnas  Cordon  dt  CV,  on  tho 
2(Sth  of  January,  t)f  seventy  barrels  of  p»ttasli,  of  the  value  of 
!?2()80.22,  for  cash,  and  delivered  Ity  (Jordon  Sz  C'o.,  but  unpaid 
for  to  the  extent  of  SlîWO.22,  having  been  invoked  by  the 
()[)posants  as  assistinj^  to  inake  ont  the  intent  to  defrau<l.  Lot 
us  ask  what  a  purcha.st^  for  cash  nieans.  There  is,  on  the 
one  hand,  the  purcha.se  of  the  jjfoods  and  tlu;  delivery,  and  on 
the  other  hand,  the  conteniporaneous  act  of  niaking  payjuont 
by  the  purcha.ser,  who,  in  agreoing  to  purchiiae,  and  pay  cash, 
artirms  thathe  has  the  cash  to  make  the  payment.  The  bi-i  ach 
of  a  contract,  in  such  a  case,  by  the  purchaser  who  hits  obtain- 
ed  delivtuy,  but  fails  to  pay,  is  woi*He  than  the  violation  of  a 
promise  in  the  future.  If  he  has  not  the  ca.sh  to  pay,  it  is  a 
lal.se  pretence,  and  it  approachos  noar  to  what  isknown  in  tho 
eriminal  law  by  the  charge  of  obtaining  goods  uniler  false 
pretenccï.s.  It  is  tho  painfui  tluty  of  tho  (jourt  to  pronounce  its 
condemnation  of  actions  which,  liko  the  ))rosent.  strike  at  the 
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fowiuliition  oï  tlii!  Hociiil  faliric,  and  dostroy  tliat  confidonco 
Imtwccn  iiiaii  and  inan  wliicli  f^rins  tli(!  Itasi^^  of  coiunurcial 
intiTCDUrso.  The  sciiitciict!  ol'  thi>  Court  (for  tlic  fonn  ot"  wliicli 
1  ri'W'i'  tliu  har  to  tlic  caHi;  of  Lnuth,  an  Insolvt-nt,  paj^c  l!):i  of 
thu  2nd  volume  of  tlic  Lower  Canada  Law  Journal)  is  tliat 
tlio  diseliar^o  of  tlie  Pctitioni'r  hi-  susponded  for  tlio  poriod  of 
Hvo  yeai'H,  l)t'<finninif  froni  tliis  date  and  cndint;  on  tlio  .SOth 
NovL'iiilicr,  1S71.  Tlic  judiîiiit'nt  of  tlii;  Court  is  as  folhnvs  : 
"  Tho  Court,  considurin^r  tliat  tlio  Potitionor,  on  or  about  tlio 
2Mtli  January,  l<S(i7,  purcliasod  froni  tlio  Opposants  tifty-fivo 
liarrols  of  potasli,  for  tlu;  priciî  or  suiii  of  .S2.S0.S.1 1,  ])ayal»lo 
cash,  on  dolivcdy  ;  considorin<^  tliat  Pt;titionor  mado  tlio  said 
jinrcliaso,  witli  inti'ut  to  dofraud  Opposants  ami  obtaTnod 
d(^livory  ot' said  «j^onds;  coiisiilorinL(  tliat,  on  rociMvin^  dtdi- 
vory  of  tho  potaslios,  ho  thon,  inimodiatoly,  convortocl  tho  saine 
to  his  own  uso,  or  to  tho  use  of  tho  tirm  of  Freor,  F>f)yd  &  Co., 
of  whieh  h»;  was  a  inonilior,  and  paid  otlier  croilitors  ont  of 
thc  jii'ocoods  of  tho  potaslios,  aitlmuffli  hoiny;  thon  in  a  stato  of 
insolvoncy,  and  did  iiot  pay  tlii'  Opposants  tho  prico  of  tho 
salo  ;  oonsidorin<j(  tliat  Potitionor,  hy  tho  said  purcliase  and 
conversion  to  lus  own  use,  wliilo  in  a  stato  of  insolvonoy,  and, 
hy  tho  non-pay mont  of  Opi)osants,  and  tho  payniont  ont  ot" 
saiil  prof'ooils  of  othor  croditoi-s,  at  tho  said  dato,  committotl  a 
fraud  within  tho  nioanin<^'  of  tho  Insolvont  Act  of  !8()4,  doth 
uraiit  tlic  dischargo  of  tho  Potitionor  snsponsivoly,  and  doth 
ordor  tliat  tho  said  dischar^o  ho  suspoiidod  until,  and  j^o  iiito 
opération  and  hâve  ottoct  npon  and  aftor  tho  .'iOtli  day  <jf  Xo- 
vomher,  IN?:}.  (12  ,/.,  p.  îilô.) 

J.  J.  C.  Aiîiiorr,  (^.  C,  for  tho  Potitionor. 

W.  FF.  FvKKK,  for  tho  croditors  oi)posinij^. 


LIBELLE -SOUDARITE. 

CoLîii  Sfi'KIUEUHE,  NFontréal,  31  octoliro  l.SliS. 
Coram  MoXK,  J. 

NFcMll.l.W  rs.  FîdrcMEH. 

Jvnf .  1"  <iue  l:i  répariition  faite  pur  l'nn  des  iiiitiiirs  du  libello  iio 
lihôre  pas  HOU  ('uiii|ilire,  i)Uoi(|u'i'llt>  puisse  iilt>''nner  les  iloiniiia^eH. 

1"^  KlwQ  la  .solitlarité,  daiih  10  ni'urf  do  di'lit,  résulte  de  la  sn^rjrcstion 
des  éirits  dillaniatoire.",  sans  piirtiiiputiou  dans  le  fait  nuiU'riel  de  leur 
rédaction. 


FV'iidant  qno  so  poursuivait,  à  Washinirton,  le  procès  do  Sur- 
ratt,  accusé  do  complicité  dans  l'axHassinat  du  préaidont  Liti- 
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colu,  lu  prossi!  (It!  Moiitmil  publiait,  jour  ]»ar  jour,  la  ])rouvt' 
i'aito  «levant  la  ('our  Suj)»''ri(Mnv.  Le  DoinaïKlcnr  McMilIaii 
était  It'  principal  tt'nioin  ilc  la  poursuit»'.  H  relatait  les  aveux 
faits  ))ar  le  prisonnier  «lurant  la  traversée;  entre  (.^uélicc  et 
iiivervool  à  l»or<I  «lu  steamer  Penivian,  sur  lotpiel  le  Deman- 
deur ajxissait  connue  cliii-nri^ien.  La  Min('rvf',ymy\m\  de  Mont- 
rt'al,  pnMia,  en  juillet  iNliti,  un  article  dans  le«piel  il  était  «lit, 
en  sulistance,  «pi'il  fallait  n'attaclier  aucune  foi  au  témoijfiiaj^'o 
de  McMillan,  et  les  raisons  (|ue  donnait  ce  journal  pour  «liscré- 


diter  le  Demandeur  «'-taient  très  j^n-aves. 


Le  Demandeur  ])orta 


nie  première  action  conti'o  les  propriétaires  de  la  MliX'vrc 
mais  (piel'.|Ues  jours  après,  et;  journal  déc'arait  (pi'il  avait  pu- 
lilié  l'article  lihelleux  dans  ri((noi'anco  des  faits  et  sous  la  di- 
rection ilu  Défendeur  Fîouclier  ;  que,  depuis  lors,  il  avait  appris 
à  (diniaîtro  le  Demandeur  et  que  son  caractère  avait  toujours 
été  à  l'ahri  du  reproche.  Là-ilessus,  et  stir  le  paiement  des 
trais  pai"  les  propriétaires  du  journal,  l'action  fut  discontiiuiée, 
et  une  nouvelle  action,  savoir  la  présente,  fut  instituée  conti'e 
P)ouclier.  Le  Défi-ndeui-  plaida  (pi'il  n'avait  rien  écrit  des  pa- 
roles diti'amatoires  (]u'on  lui  repi'ocliait  :  (ju'au  reste,  il  avait 
été  tait  ])ar  le  même  journal  une  ré[)aration  ])leine  et  entièriî 
d(!  ce  tort  dont  se  ])lai^fnait  le  Demandeur.  Il  fut  prouv»'  que 
l'un  des  rédacteurs  du  journal  avait  écrit  l'ai'ticle  en  cpiestion, 
siuis  connaître  le  Demandeur,  e't  sous  la  dictée  du  Défendeur 
qui  lui  disait  :  fV/v'/v;  ceci,  ditoi  ct'hi. 

("assidv,  ('.  H.,  pour  le  Défendeur,  soutint,  lors  de  l'audition, 
(|Uiî  la  r(''{)aratiun  faite  par  le  même  journal  au  Diiinandeur 
exonérait  le  Défendtnir  ;  que,  d'ailli  urs,  h;  Défendeur  ne  pou- 
vait être  responsalile  de  l'acte  du  rédacteur,  (pli  était  libre 
d  eci'ire  on  de  ne  pas  publier  ce  (pie  lui  avait  dit  le  Défendeur. 

.1.  DoiriiK,  C.  K.,  ])our  le  Demandeur,  r'''pondit  (pu;  le  Défen- 
deur, n'ayant  fait  aucune  preuve  de  l'etî'et  produit  par  cette 
réparation,  il  était  t(!nu  d»;  payer  les  dommages  jtrouvés  :  (|U(! 


celui  (pli  conseille  la  commi.ssion  d'un  dt'dit  est  responsable  du 
tort,  dans  la  même  mesure  (pie  l'auteur  direct  du  délit,  et  soli- 


d.iireiiient  avec    lui,  et   il    cita   les  autorités   suivant» 


Art. 


1  I0(i,  L'.  C.  L'obligation  résultant  d'un  délit  ou  (juasi-délit 
commis  par  deux  personnes  ou  plus,  est  solidaire.  Sourdat, 
lli'^lHntKditilUt',  T.  1er,  n^  47;{.  "  (^)uan(l  plusieurs  pei'sonnes 
ont  Concouru  à  un  même  acte  illicite  commis  avec  intention  de 
niiiri'.  intention  (pli  s'est  réalisée,  chacune  d'elles  est  réellement 


Co 


upable  du  délit  dans  .son  entier.  La  responsabilité  d'un  pa- 
reil biit  iKï  se  partage  pas.  (^omment  l'un  ou  l'autre  s'isolerait- 
il  pour  rej(!ter  sur  sou  complice  une  portion  du  fardeau  ':  Kn 
prêtant  son  concours  à  l'action  coupable,  il  en  a  acee[)té  toute 
la  iiioraliti'  et  toutes  les  consé(piences.  Il  a  commis  la  faute,  le 
délit,  autant  ((u'il  était  en   lui,  il  a  cau.sé   le  dommage  tout 
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entier  autant  (|ue  hi  concours  de  tous  les  auteiu's  a  pu  le  per- 
mettre." 1(1.,  Nos.  474-477  ;  Id.,  T.  2,  Nos.  704  et  suivants. 

M()NK,J.  :  The  Détendant,  a  priest,  went  to  the  Minerve 
otKce  and  su^^ested  to  one  ot  tlu-  proprietors  tliat  he  sliould 
Write  certain  tliinj^s  respecting  the  IMaintitt",  who  was  a  wit- 
ne.ss  e.xaniined  at  the  Surratt  trial,  in  \Vasliinf,'ton.  The  e<lit- 
ora  ot"  the  Miaerva  seenied  to  hâve  had  such  entire  confidence 
in  the  good  faith  ot'  the  Défendant  that  they  received  thesu^- 
^e.stions  respiîctin^  McMillan  and,  in  receivin^  thèse  suf^^est- 
ions,  and  insei'tin^  theui  in  their  journal,  they  were  no  tlouht 
^uilty  ot'atrocious  lihel.  It  is  uinieces.sary  t'or  me  now  to  men- 
tion the  particuhir  lanf;ua^(!  niade  use  of  hy  the  Minen'e, 
respectinj,'  McMillan.  It  is  sutiicient  to  say  that  it  was  un- 
(|Uestionai»ly  a  ^ross  libel  Thereupon,  McMillan  sucd  the  pro- 
prietors  ot' tlu!  Minerve.  Thèse  «jentlemeii  t'ound  that  they  had 
iuM'U  niisled  and  retracted  tlu;  lihel,  and,  on  their  payinjif  the 
costs,  the  aeticm  was  discontinued.  McMillan  then  sucd  Bou- 
cher, who  lias  instij^ated  the  article.  He  lias  pleaded  that  he  is 
not  liahle  and  that  réparation  lias  been  made  hy  the  editors 
ot'  tlu-  Minerve.  The  Court,  on  lookinj^  int<»  the  évidence,  lias 
corne  to  the  conclusion  that  Boucher  was  th(!  orij^inator  ot"  the 
article  in  tnu^stion,  wliich  would  never  hâve  Iteeii  written  but 
t'or  hini.  The  Défendant  beiiij^  the  ori^inator  of  a  scandalous 
libi'l,  the  public  retractation  by  the  Miverrc  dot-s  not  «'.\oiier- 
atehimfi'oin  theconse()Uei)ces  of  lus  participation  in  ihvdélit. 
The  defainer  is  etjUally  liable,  whether  he  writes  the  libel  hini- 
self,  or  causes  another  person  to  write  it.  WV're  it  not  that  a 
retract»itioii  lias  been  pubi  shed,  whicli  may  hâve  the  ett'ect  of 
lesseiiin»;  the  injury  to  the  character  of  McMillan,  the  judj^- 
meiit  of  the  Court  would  bave  been  more  scvere.  Takin^  ail 
the  circumstanees  into  considération,  I  am  of  o[)inion  that  the 
IMaintifi'should  recover  S20()  dama<;es,  witli  costs  (»f  an  action 
for  .^400.  (12  ./.,  p.  MIO.) 

J)orTKK  &;  DoiTliK,  jiour  le  Demandeur. 

Lehlan'c  &  Cassidy,  pour  If  Défendeur. 
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RENEWAL  OF  BILL. -WRONQFIJL  APPROPRIATION  OF  OHEQUE.- 

8URETTSHIP. 

PiiiVY  CoCNCiL,  11  Mardi,  1.S78. 

Un  appual  t'ioiii  tlu;  Court  of  (.^uuon's  Beiich  for  Lowcr  Caiiuda 
in  tliu  Province  of  Quebuc  (Appeal  Sidc). 

Présent:  Sir  James  W.  Colville,  Sir  P>aune.s  Peacoth,  The 

Lord  Justice  Melmsh,  Sir  MoNTAdUE  E.  Smith  and 

Sir  KoHEKT  P.  Collier. 

David  Tokhanoe,  Thomas  C'kamp  and  John  Tohuance  trad- 
ing under  the  naine  of  tirin  of  David  Torrance  &  Co., 
Défendants,  Appellants  diid  The  Hank  ok  Huitish 
Nou'l'H  AmekK'A,  Plaintift",  Uespondents. 

A  (Irew  a  hill  on  B,  wliich  B  acroptod.  C  beramo  the  luilder  for  value. 

IWîfore  due  date  it  was  aj^rood  l)et\veeii  A  and  ("  (A  UH.surmjî  ('  ol"  It's 
(•(•Mcurroncei  tlial  tlie  billslionld  l)u  renewed  ;  ani  (' jrave  tn  A  a  flmi)ne 
1)11  ('  lui-  the  aiiiDiint  (if  tlie  hill,  to  the  nitentthat  B  shoiild  ho  placed  m 
hiiidK  il)  inct^t  the  ori^jinal  hill,  and  8i)«)uld  thereti|M>n  acco)>t  the  renew- 
ed  hill. 

A  sent  the  new  hill  t,o  B  for  aeceptanoo  and  ul-'u  sent  iiiui  tho  ehecjue, 
iiixl  B  kuow  tlie  imrjiose.s  for  whioh  hotli  were  sent. 

B  ca-slied  tlie  eheqne  nnd  paid  the  first  hill,  but  refuped  to  accept  tho 
Kei'ond. 

Held  :  That  B  had  no  ri>:ht  so  to  appropriate  the  ciieque  withont  ac- 
ceptinn  tlie  hill.  Ifeld  also  that  tho  ajrrcement  hetween  A  aiid  ("  ilid 
not  releuso  B  froni  lus  snretyship  a"  atreptor  of  the  lirst  hill. 

On  the  Slth  day  of  Decenil)er,  iSfJM,  the  Superior  Court,  at 
Montréal,  Mackay,  J.,  niade  the  Followini;  reniai  ks  and  oave 
judoiuciit  for  the  Phiintifis. 

Peu  CiiiiAM  :  The  PUiintitis,  on  the  ISth  July,  I.SdT,  were 
holiU-rs  (if  a  draft  for  810,000,  (h'awn  hy  oiie  Varwood  on  Dé- 
fendants, and  accepted  hy  theni,  to  mature  on  tlie  iNtli  Julv. 
Tlie  Plaintitts  alle}.îe  that  the  draft  was  Yarwood's  artiiiV, 
thoujfh  Défendants  were  tlit^  aceept(»rs.  To  retire  tliis  hill, 
Varwoud  niade  a  fresli  <lraft  on  Défendants,  to  his  own  order, 
for  .810,000,  at  three  inonths.  Tins  lie  asked  the  hank  to  dis- 
count, aiid  to  allow  hini  to  draw  a  chèque  on  their  a<.jency,  in 
Montréal,  For  snid  aniount,  payable;  at  jiar,  in  order  to  nieet 
tins  Hrst  nientioned  draft  wIkmi  it  should  fall  due.  The  hank 
iiiunat^er,  at  London,  acceded  to  Yarwood'.s  reipiest  and  mark- 
ed  tlu-  cliecpH'  pnyulyle  at  par  in  Montréal,  and  ^ave  it  to  Yar- 
wood.  Th«;  hvtt<T  sent  it  to  Défendants,  a.skin^  tliein  to  necept 
the  new  draft,  nnd  witli  the  che(|ue  take  up  the  original 
draft  to  fall  tlue  on  the  ISth.  They  allège  al.so,  that  on  the 
Tome  XV ni  5 
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17tli  iJuly,  Dol'ondnutH  rocoivcd  tho  choriuc,  and,  on  tlio  .siiinc 
day,  tlu;   nuw   dnit't  wns  lot't  with  J)tf 'iidmits  l'or  iicccptiMK'e, 
mid,  tlioujjfli    Doft'iiilaiits   incntiilly  dctcniiincd   not  to  lU'ccpt 
tlic  lUiw  draft,  witliout  sayin»;  tliat  tlifv  diii  not  intcml  ti) 
a('c't!|tt  it,  witli  tVaudulunt  intfiit,  and  wrll  knowin^  tlic  condi- 
tu)nH  npon   wliicl»   IMuintiHs  luvd  certiticd  and    inarkod   tho 
elit'(|Ut;  at   liondon,   JX'tVndants   pri'sontt.'tl  tlm  oli('(|Ui'  on  tlic 
17tli  and  ;,'ot   it   paid,  and,  on  tlic  istli,  nd'nsi'd  to  acccpt  tlif 
new  drat't.    It  was  protcstcsd  tht-n^upon  for  non-acccptancc, 
and,  on  tlio  21.st  Octol»!»'  l'ollowini,',  on  paynicnt  In-in;,'  rot'nsrd, 
it  was  protestcd    foi'  non-paytnont.    'riic  l'Iaintitfs  aiso  allcj^'o 
tliat  Yarwood  was  insolvcnt  on  tlio  lôtli  .Inly  and  tliat,  wlii-n 
JK'fcndants  rcciiivcd  tlio  cIh'ijuo  fi'oni  Inni,  tlicy  liad  ivason  t«» 
1k!  awarc  of  it.  Tlu'  Defcmlants  j)k'ad  tliat  tlio  draft  niaturin;^' 
on    tho    I5th  Juiy   was    pnrely    acconiniodational,    and    was 
acci'pto<l  liy  thon»  with  tho  uncU'rstanditii^  tliat   Yarwood  was 
to  provido  for  it.  Tliat  tlioy  rocoixod  tho  clir(|Uo   for  SIO.OOO 
froiii  Yarwood,  who  had  ^otton  tho   Itank  to  accopt  it  for  tlu- 
pnrpo.so  of  ouahlin):;  Dofondants  to  tako  np  tho  acoopt«'d  draft 
fallinj,' duo  (jn   th(>    isth.  an<l  that,  innnodiatoly  ttn  rocoipt  of 
tho  eheqno,  it  was   placod  to  Yarwood's  crodit,  and  thoy.  hy 
nioans   tlu-roof,  woro   onaltlod   to,  and   <lid  thon,  iniiiiodiatoly, 
ttiko  np  and  pay  tlio  said   draft,  tho  wholo  accordint^  to  tlioir 
aurooninit  witii  ^'arwood,  to  which  tho   lattor   had  consontod. 
In  answur  to   ])(d'ondant's   ploa,  IMaintiH's   said   that,  thonjjh 
Yarwocnl  niay  havo  hoen  boun<l  to  ])ay  tho  draft  on  niaturin»;, 
yot   Dtfoinlants   woro  pocnniarily  interostod   in  tho  transac- 
tions which   Ljavo   risc   to  it  ;  that  tho  <,'rain  which  Yarwood 
hon^ht  was  paid   for   hy  drafts  on  Dofomlants,  froni  tinio  to 
tinio,    tho  jrrain  hoinjjf  aftorwards  .sold  hy  Dofondants  on  com- 
mission, to  thoir  ( Défendants')  proHt.   A  jury  trial  was  movo(l 
for,  and  tho  trial  took  placo  on  tho   12th  and  13th  of  Xovom- 
hor,  liS().S.  Tho  followinj^  woi-o  tho  (piostions  snhniittt>d  to  tlit; 
jury,  and  thoir  answors  thoroto  :  "1.   Woro  l'IaintiHs,  on  th(> 
iôtli   'Inly,  llS(!7,  at   ^!ontroal,  tho  holdoi-s  of  a  certain  draft 
for  i?l (),()()(),  which  had  hoon  proviously  drawn  hy  K.  M.  Yar- 
wood, of  Londoii,  in   tho    Province  of  Ontario,  on  Dofondants, 
and  accoptod  hy  thoin,  and   which  was  to  matnro  on  tho  IHth 
of  ,)nly,  hS()7  ?"   An.swor:  "  Yos."  "  2.  At  tho  tinio  of  niakin<>; 
and   aocopting  of  said  drafts   was  Yarwood  on<;a^od  in  nnr- 
chasini^  ^rain  in  Uppor  Canada,  with   tho  nifinoy  raison  hy 
drafts  on  Dofondants,  for  tho  piu'jio.so  of  htMii^r  .shippod  to  and 
sohl   hy  Dofondants  on  connni.ssion   ?"  Answor:  "  Xo."   "S. 
Was  said  draft  accoptod  hy  Dofondants  that  Yarwood  mifjht 
inako     .siinilar    pnrchasos    with    tho  procoods    thoroof    and 
tliat  thoy  shonld  hi^  onahlo  to   mako   profit,  as   woll   hy  such 
acooptanco   as   hy   tlu^   .salo   of  jrrain    purchasod    with    the 
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|iro( Is  tlnirt'ol'  ;    or  was   sai<l   «Ir.il't  su  acci-ptrd   l)y  tlu'lii, 

witlioiit  nny  sncli   niKlcrstandin^,  and  pmviy  for  tlu!  acconi- 
iiiiidatinii   (if    Yai'Wood    (and    in  onlcr   to    froc    l)(^t'cnilaiith' 
wlicat,  wliicli  liad   Im-cii  plfdi^t'd  liy  YarwtxMl,  without  DtdVn- 
ilaiits'   Consent,  ami    tlic    inoncy   olttainod   on    such  plcdiro), 
anil    on    tlio  undfr.stanilin<,'    and    a^rcciMcnt    tliat    Yarwoo»! 
wuuld  iiicct  and  pay  tlic  sani»»  at  niatnrity,  or  provido  t'unds 
For  it?"  pay nient,  'ind  that  no  daim  nii^^lit  l»e  niado  a^^tiinst  Dé- 
fendants in  respect  of  tlie  sanie  (•  "  Answer:  "  VVe  liave  noevi- 
denci^  of  Defeiuliints  liaviii»,'  any  wlieat.  The  draft  wasaccopfcod 
liy  Defemlants  as  an  acconunoilation  to  Yarwood  with  tlio  mi- 
derstanditi;^'  tliat  ^'ar\^•ood  slionld  retire  the  said  draft  on  inu- 
turity.  '    '  +•   Did  Yarwood,  with  a  view  to  provider  the  nec«.'.s- 
sar}'   sunis  to  retire  tlie  said  draft  at  its  niatnrity,  make  and 
sii;ii,  on  the  1  ôth  (hiy  of  .Fnly,  lM(î7.  at  London,  the  (h-aft  for 
siooOO,    in    rMnintiffs    dechiration    referred    to  i    "  AiiKwer  : 
"  \  es."   "  ').  Did  Yarwood   l'tMjUest  l'Iaintitfs  to  discount  snid 
draft  of  the  I ôth  day  of  Jnly,  18(57,  and  allow  hini  to  <lraw  a 
(•hiM|ne  for  tlie  fuU  aiiiount  th(>reof,in  order  that  ho  niij^ht  there- 
withnairc  the  said  tirst  inentioned  draft, an<l  npon  tlie  reprcHcn- 
tatioii  and  en<j;n^eiiient,  Ity  hini.that  Did'endants  would  accept 
sueli  iiew  draft;  and  did   IMaintiHs  diseount  sueh  ncw  draft 
and  accept  the  checpie,  and  certify  it  as  hein^'  payal>le  in  c»ush 
at  Montréal,  on  the  faith  of  snch  représentation,  iLssurance 
and  nndertakinf^,  and  deliver  it  to  V^irwood  for  tho  purpoHO 
aforesai(W'  Answer:  "  Yes."   "  (î.  Did  Yarwood  transmit  , said 
ace(|»ted  cheqne  to  DefeiKlants.  iiiforinin<,'  them,  in  effecfc,  timt 
said   chèque    represented   the  proceeds  of  thc!  said   dmft  for 
SIO.OOO,  HO  drawn  on  the  lôth  day  of  Jnly,  l.S()7,  hy  hini  on 
Défendants,    and    that   said    checjue    had    Iteen   oittained   on 
représentation  that   Défendants  wonM  acc(^pt  said  dmft  on 
tlie  lôth  'lnly  lcS(i7,and  reqnestin{]j  Défendants  to  accept  such 
draft,  and  with  thc  laoceeds  of  .said  che(|iie  rotin?  said  first 
iiiciitioneil  <lraft  f<a'  810,()()(),  to   iiiatnre  on   the    iSth  «Inly, 
1N()7:  oj'  di<l   Yarwood  transmit  said   cheqne  to  Défendants 
witliont  evjilaining  how  lie  had  olttaine<l  it,  and  inforniin^ 
them  only  that  it  was  to  retire  said  tirst  mentioned  draft,  to 
hecoiiie  due  on  iMth  Jnly,  lH(;7  T'  Answer:  "  Ynrwo«-Ml  reinit- 
ted  the  che<|ne  in  his  h'tter  of  the  lôth  Jnly,  l.S<i7,  to  covor 
the  draft  «lue  on  the  l«th  inst.,  without  explaining  how  hc 
had  ohtained  it."     "  7.  Was  the  draft  of  the  l-ôth  day  of  Jtdy, 
lS(i7,  presented  to  D(>fondants  for  a«ceptance  on  the  I7th  day 
of  Jnly,  1807,  l»y  PlaintiHs,  and  left  with  tlunn  accord i ng  to 
the  ensti>m  of  tra<le  in  that  behalf  until  tho  I8th  day  of  Haid 
iitoiith  :  and  ilid  Défendants,  on  tho  last  mentioned  day,  refuKo 
to  acce|it  said  draft?"  Answer:  "  Yes."  "8.  Was  tho  Huid  last 
iiientionwi   draft    prott'Bte»!    for    uun-accepiancu    ami    iion- 
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pityiiiciit,  iitxl  wiiH  iiotici'  ot'  sticli  nroti'^t  attcii)l*>(l  with  iliu 
coats  in  said  «Ifclarutioii  allcj^c*!  i"  '  An.swcr  :  "  Y«'h."  "  !).  Was 
tlic  Huid  (Irat't  prcsi-iitcd  for  acccptanciî  ufter  I)i'f«'iHlaiits  liad 
st)  heeii  iiiatlt!  awai'f  of  tliu  tran.«acii()n,  an<l  did  they  obtain 
thi!  aiiiounts  (»ï  said  cImhhjc  froiii  l'IaintiHs  luforc  r«'fu.sin^ 
acccptanci'  <»F  i\w  .said  draft  T'  Atiswer:  "  Vcs."  "10.  Did 
Di'ft'ndaiits,  iiiiiiirdiatuly  on  roeeiviiif;  sai<l  clu'ciiu'  on  tlie 
I7tli  day  ot'  .luly  l<S<i7,  présent  tlie  .saine  for  payun^nt  and 
receive  the  proct'ecls  tlu.'reoF  froni  PlaintiHs.and  ilid  they  tlien 
ininiediately  place  the  proceeds  to  the  crédit  of  Yjirwood  ?  " 
Answer:  "  Vos."  "11.  \V  lien  they  so  presented  the  said  checpio 
for  paynient,  did  they  know,  or  had  thuy  rea.son  to  heliove, 
that  it  represented  the  proceetls  of  the  draft  of  the  lôth  July 
lH(i7,  and  that  .such  draft  was  only  di.scounted  npon  the  faith 
that  they  would  accept  it  T'  Answer:  "  \Ve  are  of  opinion 
that  Défendants  had  reason  to  lielieve  that  tlu;  che(|Ue  was 
the  pioceeds  of  the  draft  of  the  lôth  July,  and  that  said  draft 
was  discountcd  upun  faith  that  Defeiitlants  would  accept  it. 
"  12.  Did  IMaintiffs,  on  the  I.Sth  Jnly  1H()7,  notify  Défendants 
of  ail  the  facts  and  circuuistances  connected  with  the  discoun- 
tin^  of  .said  last  nientioned  draft,  and  the  acceptance  and 
transmission  to  theni  of  .said  checpie,  as  alleged  in  said  décla- 
ration ;  and  did  Flaintifl's  aiso  forhid  Défendants  to  u.se  the 
proceeds  of  .said  chc(|Ue  without  accepting  .said  draft?"  An- 
swer: "  Yes."  "  13.  Did  Défendants,  after  heing  so  notiHed 
and  forhidden,  and  with  a  fui!  knowledj^e  t)f  ail  the  facts  and 
circuni.stances  under  which  said  tiraft  was  so  discountcd,  u.se 
the  proceeds  of  the  said  che(jue  for  $10,000,  with  intent  to 
relieve  theuiselves,  at  the  expen.se  of  Plaintift",  froni  their 
liabilities  on  the  said  draft,  which  bccanie  due  and  payable 
on  the  18th  July,  18(57,  and  did  they,  in  fact,  retire  and  pay 
the  said  draft  with  the  proceeds  of  the  said  checpie  ?  "  Answer  ; 
"The  Défendants  drew  the  nniount  of  the  che(|ue  (hut  how 
they  applied  the  proceeds  is  not  known)  and  retired  the  draft 
with  légal  tender  notes  throuph  their  notary."  "  14.  Was 
Yarwood,  on  the  16th  July  1S()7,  wholly  unahie  to  pay  the 
aniount  of  the  said  chèque,  and  did  the  .saine  heconie  wholly 
insolvent,  en  état  de  décovfUure  ?"  Answer:  "  Yes."  "  15.  Di<l 
Defeiulants,  when  they  received  the  said  che(jue  froni  Yar- 
wood, know,  suspect  or  helieve,  or  had  they  reason  to  suspect 
or  believe,  that  Yarw(K)d  was  then  either  insolvent  or  wholly 
about  to  beconie  so  ?  "  Answer  :  "  We  hâve  no  évidence  to 
show  that  Défendants  considered  Yarw<x)d  an  insolvent  at 
that  tinie."  On  the  26th  of  November,  Plaintitfs  inoved  that, 
on  the  verdict,  judpfnient  be  entered  in  their  favour.  On  the 
sanie  day,  Défendants  presented  two  motions  to  the  Court: 
Ist.  Inasmuch  as  PlaiutiHs'  allégations  are  not  suflicient  in 
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law  to  sustiiin  tlieir  protciisions,  timt  (notwithsijuKlin^  tli(> 
vtTilict)  jiul;,'int'ut  Imj  reiidcriMl  in  fiivour  of  Defondarits.  (Art. 
4M.S  Codv  of  l'rcwtMlun.'.)  Thu  socoiul  was  f(»r  jud^iiiont  on  the 
vcrtlict,  pleatlings  ami  •îvidence.  It  is  to  Us  ivinarked  titat 
|)«'t'fii<iaiits  did  not  inovt'  for  a  ncw  trial.  It'  the  alle^atioiiH 
(»f  tlu'  Hank  an;  surtîciiMit  ii»  law,  DcfcndaiitH'  tirst  motion 
iiiiist  fait,  liut.  il'  insuttici(>nt.  it  inii.st  !>«>  ^ranted,  no  niatti'i* 
wliat  wcrt'  th(3  findinf;s  of  tlu;  jury,  ('lilstont'  and  (Jil»l», 
H  HJ.H.Q.,  |).  ,S7+,  «t  \'.i  liJ.  R.  Q.,  p.  I.'U,  and  Hifoinson  v.s. 
L;/nHin,  H  lU.R.Q..  p.  2.SI,  tt  13  /;../.  Il  Q.,  p  laO.'.sliew  liow 
tli<is«>  niotion.s  work.)  Hpoii  mature  considération,  aftor  rt>ad- 
iiin  and  rt'-readin;;  it,  I  tliink  l'Iaintitl.s'  déclaration  ^(mxI 
(.'noU},'li  in  law.  It  was  not  dfiiiunvd  to.  The  verdict  must  l)e 
applied,  in  .so  far  as  may  lie  consistent  witli  tlie  nature  of  the 
n<'tM»n  and  accordini^  to  the  rij^dits  of  the  parties  under  it.  Tlie 
référence  to  th<î  Jury  was  for  the  j»urp(»se  of  particular  find- 
in;,rs  Ity  them,  upon  mère  matters  of  fact.  Tlieir  verdict  is 
like  a  spécial  ca.se,  and  ou^ht  to  hâve  eff'ect.  as  one  in  Kn^land 
would  hâve,  as  to  what  is  set  forth  in  a  spécial  case  to  which 
hoth  |)arties  had  a<^ree«l.  \Ve  may  now  pjtss  to  défendants' 
second  motion,  numely  for  jud^ment  in  his  favour  upon  the 
ple;idin<i[s,  évidence  and  venlict.  First  as  to  the  évidence: 
The  relations  hetween  Défendants  and  Yarwood  may  lie 
i;athered  from  the  letter  of  l)ecend>er  2H,  LSOG,  from  l)ef«'n- 
dants  to  Yarwood.  The  latter  was  an  a^'ent  employed  hy. 
Défendants,  upon  a  conunissiun,  to  huy  <;rain  for  them. 
"  \Ve  hâve  to-day  arran^ed  for  a  crédit  of  $20,000,  to  he^in 
with,"  say  Défendants:  "  We  shall  want  re^ular  returns 
and  the  propt>rty  insured."  VVIuit  passed  at  London  is  clear 
from  the  paroi  évidence  beforo  the  jury,  and  from  the  fol- 
lowinjî  letters  from  Yarwood  to  Défendants:  "  St.  Thomas, 
.luly  1!>,  1H()7.  D.  Torrance  an<l  Co.  tJentlenien,  I  wrote  you 
on  the  15th  inst.,  and  now  hâve  your  letter  of  the  12th, 
and  your  tele^ram  of  the  17th  inst.  l  \.jiHaway  from  lutme 
when  the  telej^ram  arrived,  and  only  j^jot  hack  last  ni^ht.  I 
wrott!  Cramp  from  Toronto.  The  chenue  of  S10,000  was  drawfi 
a^ainst  proceeds  of  my  draft  on  you,  at  threo  months,  for 
sauje  aiiiount,  and  if  you  ilecline  to  accept  my  draft,  then  the 
ehcique  should  not  l»e  used.  1  would  not  havi^  made  a  «Iraft  on 
you  if  my  anticipations  re.spectin^  ^rain  had  heen  realized.  I 
am,  (Jentlemen,  your  oitedient  .servant,  K.  M.  Yarwoo<l."  "  St. 
Thomas,  July  19,  l.S(>7.  D.  Torrance  &  (\).,  Montréal.  (Jentle- 
men, I  hâve  received  your  letter  of  the  17th  inst.  My  draft  on 
you  for  810,000  wjvs  discounted  hy  the  manager  of  the  Bank 
of  Britivsh  North  An-erica,  at  London,  on  the  understandin;; 
that  it  was  a  renewai  of  a  l»ill  for  same  amount  due  on  th»' 
ISth  inst.,  and  for  which  lie  marked  my  chèque.  I  drew  upon 
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yo;;.  b<'PrtUso  T  lin«)  fnUod  <o  n'ali/(\  ns  I  cxjMctod,  froin  sales 
of  iriaii).  iiiid  li(rii)isf  I  liad  do  otlirr  iiirans  n(  thc  inoint'iit  ot' 
iiicctinj;  thc  bill,  hihI  I  wiiMlutiintl  to  prcvoiit  you  Itrinjj  put  to 
any  iiifonvcnicucc  iii  tli»>  mattcr.  Ilut,  if  ynn  do  iiot  nc<'t'|)t, 
you  will  Ilot  oïdy  ruiii  inr,  Imtscriously  injure  tlie  inana^'erof 
ilic  Maiik,  wlio  acted  in  ^ood  fiiith  in  tlie  inattei',  and  disooiuit- 
<>d  tlie  drjil't  only  fortlie  ptu-pose  of  enalilinn-  me  to  retire  tliat 
djie  (.:>  the  IHtIi.  I  ani  youroLedient  servant,  K.  M.  Yaiwcod." 
"St.  'l'Iionms,  'iOtli  .lulv,  l.S(i7,  Mv  denr  sir.  I  liope  voin-  li»ni 
\\\\]  not  c«>ntuMio  to  refuse  accepta nt'e  of  niy  draft.  Tiie  d<»ini; 
so  Nvill  l)e  disastrous,  not  only  to  nie,  luit  to  tlie  iiianai;er  of 
tlie  IJritisli  N.  A.  Hank.  Ile  discounted  tlieliill  for  tlie  express 
purpos«>  of  enalilin;,'  me  to  retire  tlic  draft  due  on  tlie  iHtli, 
nnd  lie  lia<l  full  confidence  ycai  would  accept,  or  lie  woiild  ni»t 
liave  inarked  a  cliequc  expressly  inteiided  to  retire  a  liill  of 
wliicli  tlic  dnift  lie  discounted  was  a  reiiewal.  If  youNvill  <'oii- 
tiliuc  tonocept  for  a  few  liioiitlis,  I  will  redeeiil  tlie  délit  as 
fast  as  I  ]u)ssilt|y  can,  r.nd  if  1  fiiil  to  reali/,e  eiioui^li  froiii  niy 
Itusiness  this  fall  to  pny  otf  iiiy  lial>ility,  I  will  dispose  of 
cvcrvtluni'  I  liavc  liefore  tlu>  clo.se  of  tlie  v'ear.  M  y  earnest 
ilesire  is  to  pay  for  tlu>  luiiount  1  owe  you  as  (pnckly  us  ])os- 
silile.  Wlieu  1  saw  ^ou  in  Montréal,  I  exp.'cted  to  liave  to 
tlnvw  for  !?2 ■'),()( M).  I  liave  «Iruwn  for  !?l  ;•,()()(»,  and  liav«»  insjired 
iny  life  and  transferred  tlie  policy.  1  cert,Hi;ily  ouj^dit  to  liave  ad- 
'vised  you  lieforc  1  drew,  liut,  as  ,'  liad  not  tlie  nieaiis  to  pay  tlie 
liill,  1  t!i()\J{,jlit  it  lietter  to  niakeadraft  and  send  you  a  cliecpie 
tlian  allow  you  to  retire  tlieacceptancc,  an<l  put  voii  to  incon- 
venicnc»'.  \  ours  truly,  K.  M.  Varwood."  "  Tlios.  Cramp,  Ks<|." 
Tlic  letter  of  Varwood,  of  tlie  Kitli  of -luly,  froiii  Toronto,  is 
not  produced  liy  Défendants,  \t  lieiii;;  lost.  It  is  certninly  un- 
fortuiiate  tlint  sucli  an  important  ]taper  sliouid  \>v  lost,  and  I 
fcel  liound  to  say  tliat  I  iiever  lieard  tlie  loss  of  sucli  a  paper 
KO  ]>oorly  explain»>d  ;  tlie  pnper  itself  liearinjj  upon  sucli  larj;;»' 
nmoiints.  and  upon  tliinijs,  the  like  of  wliicli  luver  liappeiied 
îieforo  proliahly.  Tlie  chèque  was  caslied  hetweeii  fwelxc  and 
oiic  on  the  I7th  :  and  IMaintiîîs  contend  that  the  k'tter  of  the 
KIthwas  in  the  possession  ol  l).Toriaiice  and  ( 'o.  on  the  ITtli 
iluly,  liefore  they  cnslied  the  chei|Ue.  So  it  must  liave  heen, 
uniess  we  piesume  severiil  irrey[iilarities.  Ilow  important  it 
was  to  Imve  kept  the  letter  to  prove  iireirularities  if  aiiy.  If 
it  arrivi'd  irree-ularly,  or  late,  in  Montréal,  Imw  important  it 
>vas  to  meii  of  liusiness  to  keei)  it  caiofiillv.    <  hi  the  iNtli,  in 
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the  afternoon,  D.  Toriance  and  t'o.,  to  the  Notary  presi'ntiiii,' 
the  new  draft  for  aeceptance,  say  :  "  We  caniiot  accejit  :  no 
adviccs  froiii  Tpper  Canada  :  "  yeî  surdy  they  hud  this  h-tter 
of  the  KJtli  theii.  Varwood  is  certain  that  that  letter  of  thc 
KJth  contained   more  tlian  the  one  of  the  15tli.  He  says  :  "  I 
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l.liiiik  it  .siatfd  iiiy  rcj^rct  iit  liiivinj,'  Ih-cii  uMi^'il  t<>  ilniw  ; 
that  I  lititl  no  otlicr  iiifiiiis  ni  iiif<-tiii;r  ttir  liral't."  I  told  tlicni 
wliat  l  liatl  donc,"  lu-  adils,  on  (■ross-cNaniination.  l'Iiiintili's 
iir;,fUt'  that  it  statiMl  in  likc  words  wliat  tlii'  li'ttors  of  tlu-  l!>tli 
and  2(>tli  di>;  and  coniplain  tliat  l'or  waiit  ol'  tliat  li-ttcr  <»f  tln' 
hith  tlit'y  liavc  Iwul  to  rcsoit  to  t\ut  paroi  rvideneo  of  Var- 
wood,  liiascd  in  t'avoui"  of  Drl'rndants.  It  is  oltscrvi'd  in  sup- 
port of  tli*>  l'Iainlilis'  coniplaint  tliat  V'arwood's  position  at  tlit> 
dati'  of  tlic  trial  was  vcry  dill'crcnt  froni  wliat  it  was  in  Jiiiy, 
|.S(î7.  Mffort'  tlif  tini<!  of  licini;  <>\Hinincd  as  a  witiitss  f(a' 
l'iaintitls,  Yarwood  liad  Imh'Ii  dis('liiir;j[»>d  l»y  tlu' opposite  party, 
tilt'  Défendants,  froin  ovcr  .SIO.OOO,  on  payiiii-nt  of  I2A  cents 
on  tlie  dollar  ;  that  is,  lie  was  for;^Mven  SM.U^ô.  It  is  proved  liy 
llooper  that  Urauip  ralled  at  thc  |{ank,  on  the  l<Stli  ((lie 
('lie(|Ue  liad  Ikm'ii  caslied  on  tlie  IVtli),  and  s»iid  that  Viirwood 
liail  no  authority  t  '>aw.  It  is  coniplained  of  liy  l'iaintitls 
tliat  hefendantsdid  noi  infonn  tliein  eai'lier  of  tlieir  intention 
Ilot  to  actH'ptthe  draft.  Iloo|)er,  on  the  iHtli,  went  t  ('ranip's 
otiicc,  and  ("rniiip  showed  hini  Viirwood's  h^tter  of  the  Ifjth 
sayin<^  that  theie  was  notliin^  to  coiinect  the  (;he(|Ue  with  the 
draft.  Hut  Crainp,  wlio  luul  N'arwood's  lettor  of  the  Kith  theii, 
nnless  \w  liad  lost  it  hefore,  said  not  a  Word  ahoiit  it.  And 
tliis  is  tlit^  letter  that  Varwood  sweurs  told  Cranip  of  wliat  lie 
(Yarwood)  had  don»!,  'l'he  l'iaintiti  sa^'s  that  Ci-anip  was  ^'uil- 
ty  of  artitice  and  reticenre  on  this  ocnision.  As  to  tliis  letter 
nf  tlie  Kith,  froin  Toronto,  Défendants  appear  nj)  to  the  !»tli  of 
Noveniher,  l(S(),S,  not  t«i  ha\t'  told  their  own  coniiselof  it.  This 
is  évident  fvoni  i\u'  furfinn  siilmiitted  to  nie  hy  Défendant,  a 
few  days  liofore  th<^  ti'ial.  Tliis  farinni.  after  recitin^j  ^'ar- 
wood's  letter  of  the  ir)th,  states  ;is  tollows  :  "  This  letter  coii- 
'■  taine."  tlu'  only  iiifortnation  respectinj,'  tlii-  allej,'ed  circtinis- 
"  tances  attendin^  the  di.sconntin^'  of  the  new  draft  that  the 
"  ])t>t'endants  received  froin  ^'arwond  hefore  the  old  drafî  was 
"  retired.'"  The  old  slraft  was  retii-ed  at  thrc'e  p.  m.  on  the  l.Stli. 
Aiiy  nian  t(^  whoni  the  case  ini^dit  lu-  stated,  as  to  niyself,  hy 
DelVndant's  /'(^7(n/(.  withont  nientinii  uf  the  letter  of  the  Ititli, 
fitan  Toronto,  would  fonn  an  opinion  of  the  riiKc  very  tlifler- 
eiit  froni  wliat  lie  would  if  fnlly  ami  trnly  infoi-nieil.  Di'fend 
ants  say  to  l'iaintitls  yon  niay  prove  thi^roiiteiits  of  liest  lettei 
liy  secondaiy  évidence,  hest  l'iaintitls'  ri^dits  iiiay  Im'  ;,'reatei- 
timii  this;  in  such  ciwes  prcstiniption  niay  lu:  in  tlie'r  favotn-. 
Net  I  did  not  charp'  the  jury  so,  In  the  huriv  of  du'  trial  I 
eotd'ess  to  hiive  heeii  iinjirepared  a  little  for  wliatcaii  •  ont,  and 
I  left  tlieca.se  as  onc  of  fact  to  the  jury,  with  no  sper.ul  advice 
or  reniark.as  to  wlu'tht«r  they  nii^lit  presniiie  thii'j^'sor  not,  in 
coiisecpienceof  tl'.e  loss  of  that  letter  of  the  Kith  hy  Défendants. 

llere  is  Honie  law  on  tho  Hiiiijuct  :  If  a  luau  withhold  the  evi- 
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ilcnci'  Ity  wliicli  tlu;  truo  imtiiro  of  tlu'  t'iicts  of  a  case  wouM 
b(;  inaiiiFrsti'd,  cvi-ry  presuinption  to  liis  disiulvanta^»'  will  hc 
ailoptcti.  (Faj;o  Mi'.i,  I  Smith 's  Ij<;a(liiii{  (asi's,  Note.)  If  a  per- 
snn  is  pvovt'd  to  liavc  destroved  aiiy  writtru  iiistniiiicnt,  a 
presuinption  arises  that  if  tlif  tnitli  liad  appcan-d  it  would 
hâve  bcon  ajjainsthisintcn'st,  and  that  his  condiict  isattrihut- 
alil»'  to  his  kiiovvl«'djr(.  of  this  ciiTunistanco.  Hnt  if  th«  cvi- 
di'nct'  ht'shown  to  he  nnattuinahic,  thi-  prcsuniption  sonn'tiuu'S 
(•cases.  (727,  HrooMi's  Le/j.  Max.  Kerr,  on  Kraml,  p.  214.)  ITpon 
sueh  anthorities  jnd«.'es  ail  oviT  the  world  constant ly  ehar^'e 
juries  that  they  niay  présume  thitijLîs.  not  the  total  of  an  oppo- 
site party's  case,  hut  ntany  thin^'s,  such  as  re<;ularities,  rathiT 
tlian  irrej^ularities.  Then-  is  nopnxif  hère  of  how  the  !ett«'r 
was  lost,  or  when,  or,  l>v  rel'Uttal  testimonv,  of  what  the  con- 
tents  were.  As  T  said  liefoi-e,  I  ^'ave  no  instnietioîis  whatever 
to  tlie  Jury  on  tliis  particiilar  point.  The  eleventh  tindin^  mny 
h(  tased  in  part  upon  presinnption.  If  so,  1  would,  nevertlu'- 
less,  ?iottind  fault  with  it  on  that  {^round.  The  jury  may  hâve 
thou^dit  the  h'tter  of  tlie  14th  supported  their  eleventh  tind- 
inj;.  This  letter  reads  :  "  I  hâve  draun  en  you  to-day  at  '\ 
months  for  !*I(),(K)(),  and  enclose  checpie  on  Hank  of  H.  N. 
America  for  same  amount  to  retire  Itil'  due  IMth  inst."  Sup- 
pose Yarw(M)d  had  written  with  mère  transposition  of  words 
as  follows  :  "  To  retii'c  hil!  due  on  the  isth  inst.,  I  hâve  drawn 
on  yoti  to-day  at  2i  months  for  5<1(),()()(),  and  enclose  c)ie(pie  on 
IJank  of  i<.  N.  America  for  snnu'  amount."  l'Iaintifts  say  that 
Toininct'  and  Co.  had  reason  to  helifve,  evcn  from  the  letter 
of  the  ir)th,  ail  that  the  .lu ry  lias  found  hy  their  eleventh 
tiixlin^.  Her«»  is  an  im))ortant  part  of  the  case  :  "Craujp, 
wlii'H  lie  (•allt'<l  at  the  Bank,  i;ave  as  a  reason  for  D'fendants 
refusiiii;  to  accept  the  new  draft,  that  N'arwood  had  no  au- 
thority  to<lraw.  Now,  after  the  trial,  and  since  the  .lury  s  ele- 
venth Hndiniif,  we  may  say  that  Défendants  had  n-ason  to  l»e- 
lieve  liefore  jjettili};  the  che<pie  cashed,  that  the  draft  on  them 
had  l)een  di.seounted  u|)on  the  faith  that  they  \voul<l  accept  it, 
and  that  the  che(|ue  was  the  prfK'oeds  of  that  discount.  It  is 
trvie  that  Va  wood  had  no  authority  to  dr-nv  upon  DefiMidants  ; 
hut  l'Iaintitis  say  that  hy  usin;,'  the  chetpie  under  the  aliove 
circumstances  and  helief,  Défendants  rectilied  the  act  <tf  Var- 
wood.  Tlii!  l'iaintiffs  contend  th.it,  under  the  circunistanc(*s, 
Defenilants  ou^ht  not  to  he  allowed  tu  «•etaiii  l'Iaintilfs  mo- 
ney,  proceeils  of  the  cheipie,  and  sole  coiisideiation  therefor. 
Plaiutifis  cited  no  authoritie^<,  whether  from  v>ompliment  to 
th'-  Court  or  not,  I  caïuiot  say  ;  hut  I  hâve  hecn  conipelled  to 
look  for  anthorities,  and  hère  are  some  :  '  As  an  authority 
may  Ih>  presumed  from  previous  em])lovment  in  similar  acts, 
so  the  same  presuinption   arises  from   suhse(|Uent  acts  of  as- 
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sont  or  iicqu 


icsccnc»'  ;  a  simili  niiitter      ill  lio  l'viilcnc»'  (»f  such 


assi'iit  ;  HiK 


I  if  witli   a  kn<)\vl«'(l<.fo  oï  ail  thc  circuiiistanc.-M  an 

ho  is 


iri' 


l'iiipltiyer  adupts  tlu'  acts  ot'  liis  aj^cnt  t"«»r  a  iu<» 
liDUiul  l»y  tlu'iii."  J'itlt'if,  hi/  I)uiil(>fi  {.\7\).  ()F  cours*  thoiv 
miist  !»<•  a  knowlctlf;!.'  ot'  thc  circuiiist;»iUM's  ;  l>nt  tlu- Jury  in 
tliis  eas»^  lias  l'oun<l  ciiou^li.  Livcrniort',  l'r.  À:  A^cnt,  vol.  1, 
siiys  ;  "  If  I  luakc  a  coiitraot  i»  tlie  nana^  of  a  jR'rson  wlio  lias 
Ilot  ^ivtîM  nie  autliority  lu-wi.i  iw  un«lor  nooblipition  toratify 
it,  iior  will  lu-  lie  11. >iiii(|  to  tlu'  iicrfoiiiiaiici-  of  it.  lint  if  witli 
fiill  knowlLMJ^'f  (»f  wliat  I  liavc  donc  lie  ratify  tlic  act,  ho  will 
lie  coiisidcn'd  t(»  liav»;  contractcd  orij^iiially  l'y  iiiy  a^cnoy  ;  for 
the  I  .  ticutioii  is  ri|uivHlt'iit  to  an  oriirinal  autliority."  l)o»'s 
not  tarwood  say  tliat  in  liis  Ictti-r  of  tlu-  M»th  lie  tt»l<l  Défend- 
ants of  what  lie  had  donc  !*  Hcrc  is  aiiotlu-r  case  froin  notes 
to  l'aicy,  172:  "  If  thc  principal,  aftcr  kiiowledjrc  that  his 
(irders  havi-  Im'cii  violated  l»y  his  a^ciit,  rcccives  iiu'n 
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hand 


l/.c 


iurcliii>ed  iiv  1..I1I  contrarv  to  ordcis,  and  sclls  thc  muiic  with- 
out  si<,Miifyiiij;  aiiy  intention  of  disavo\viiij.j  thc  acts  df  the 
a^ent,  an  infercncc  in  favimr  of  the  ratification  of  the  acts  of 
tlic  lisent  inay  fairly  he  drawn  hy  tlu*  Jury.  "  Troplonj,',  Man- 
dat, n     (>!2    says  :    '  Si  ayant  reçu  avis  de  ce  rpii  a  et»'*  entre- 


pris puiu  I!  »i  a  mon  insu,  ou  «n  ueliors  de  mes  onlres,  p 
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t,'arih 
le  sih'ncc,  je  suis  censé  consentir  par  là  à  (■•>  (|uc  l'affaire  se 
poursuive,  j'ai  tout  ratifié."  Wlieii  .seiiding  up  thc  clic(|uc 
hefeiidaiits  (iui,dit  not  to  hâve  lieeii  iiiercly  sihiiit,  for  so  doinj» 
tliey  iiiay  Ik-  held  In  /nm rsn i rir  l'<i()'iiin'.    Herc  is  a  ca.se  from 


note  to  p.  1-11,  Falcy 
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icre 


hill 


s  wcre  iirawn  hy  a  super- 


•arj^o,  \vlio.s<'  autliority  was  douhtfiil.  l'or  the  purpo.sc  of  pur 
chasin^'  a  caij,;o,  thc  hills  heiiiy-  drawn  on  the  principals  w  ho 
rcccivctl  thc  earjro  and  dispo.se<l  of  it,  the  Court  said:  "('an 
thcy  hc  pcrmiti'd  in  a  Court  of  conscience  to  (|U>stioii  the 
autliority  hy  whicli  thc  hills  wcrc  drawn  (  "  Very  likc  thc 
prcscnt  case,  a  hill  is  drawn  to  huy  a  clie«|uc,  thc  drawctïs 
ar<'  'j»id  nf  what  lias  heeii  donc,  and  receivc  the  cliei|Ue  and 
piofit  hy  'l,  the  Jury  fiiidin;^',  n%  in  tliis  ca.  t'iin  the  drawces 
escape  hy  disavowintr  the  act  hy  which  the  riill  was  drawn  f 
As  to  adoption  of  thc  a^cncy,  if  thc  a^'cncy  h(>  adopteci  in 
one  part,  it  is  an  i,  tption  nf  the  wlrnleact:  for  an  act  can- 
imt  he  alliriiied  n.s  to  su  much  as  is  Itenetici.il,  aiid  rejcctcd  as 
t<i  thc  rcmainder  |  I72|  l'aicy.  Tliis  is  alnio.st  literally  what  i» 
said  Kreiich  hy  Troplnn;,'.  Miiiulnt.  \o.  (115  :  "  Cn  a<'tc,  en 
eti'et  ne  .saurait  être  <li\  isé  ;  on  ne  jieut  l'approuver  pour  par- 
tie et  le  rejeter  polir  jiartie.  Il  faut  (|u'il  soit  ou  rejeté  pour  le 
tout,  ou  approuvé  pour  le  tout  "  I  w  ill  take  up  sume  oi  tln^ 
tindiuj^s  of  the  Jury  particularly  iiotici<l  liy  Dt-femlants' 
coiinsel  at  the    final    arj^niinent.    '!' i  (piestion    No.  5,  the  Jury 
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Défendants'  counsel  at  tlio  final  arfîinnent,  to  wliicli  1  wonld 
Hfiy  "  wiiy  not  ?"  Tliis  fil'tli  miestioii  wus  put  to  tiie  Jury,  no 
ol)Joftioii  l)oini>'  nuulo  \ty  th»;  Defendaiits  to  it.  If  the  answer 
was  unwarranted  l»y  évidence,  on  a  motion  for  a  new  trial,  it 
niiglit  lie  oltjectc'd  to  ;  but  not  on  tlie  présent  motion,  nor  that 
for  jud^iiient  tiou  ahstavte  rerclirfn.  No.  C.  "  Infonning  them 
in  effect,  etc."  "  Tins  finding  is  in  faveur  of  Défendants,". said 
the  counsel  for  J)efendants.  It  is  to  be  oli.served  that  the  I5th 
July  is  alone  referred  to  hère  as  the  tiine  of  the  actual  trans- 
mission of  the  chèque  hy  Yarwood,  with  his  explaininf,'  to 
Défendants  then,  further  than  as  per  le-tter  of  tlu;  15th.  It  is 
to  lie  observed  also  that  when  tins  question  or  item  was 
drafted,  the  letter  from  Toronto  of  the  l()th  from  Yarwood 
was  not  known  to  IMaiiititt's,  No.  0.  "  Is  not  a  tindinj;  in 
favour  of  l'IaintiHs,"  said  Defentlants'  counsel  at  the  linal 
ar^^'ument.  "  After  beinj;  '  w  '  informed.  Défendants  pit  the 
che(|ue  cashed."  is  viry  différent  from  "  after  Défendants  had 
been  njad»!  aware  of  the  transaction."  "  So,  refers  to  Yar- 
wooil's  lettei-  of  the  ir)th  ami  to  No  (î  of  questions  to  jury, 
and  to  nothini(  elso,"  .said  coun.sel.  This  latter  part  must  be 
admitted.  I  suspect  that  that  was  al!  which  was  in  the  mintl 
<if  l'Iaintiffs'  counsei,  i^niorant  then  of  the  letter  fron»  Yar- 
wood «if  the  Hîth  fiom  l'oronto.  Uut  the  eleventh  fimlin^  is 
not  confined  (  r  particular.  It  is  sul)mitted  to  by  the  motion 
for  judjjfinent  von  ohstuntc  remlirto,  txud  jud<;ment  is  now 
asked  by  Défendants  upon  the  verdict  <j;enerftlly.  What  did 
the  eleventh  ((uestion  involve  ?  Had  Torrance  &  (/O.  rea.son 
to  believe,  from  aiiythin<;,  that  the  checpie  re])re.sented  the 
]>roceeds  of  the  draft  of  the  17tli  July,  l.S<i7,  and  that  the 
draft  was  only  discounted  U]ion  the  faith  that  they  would 
accent  it  ?  That  is  what  it  involved.  Référence  is  not  made  to 
the  letter  of  ihe  ir)th  in  particular  as  means  of  knowledjife 
possessed  by  the  Défendants.  The  letter  of  the  KJtli  had  been 
di.scovered,  and  its  ab.sence,  and  the  so-called  suppression  of  it 
char^'od,  and  the  jury  tind  al  the  end  of  the  case  this  eleventh 
findinj;,  viz  :  "  We  are  of  opinion  that  DeftMidant  had  reastiii 
t<i  believe  thiit  the  chefjUe  was  the  ])i'oceeds  of  the  draft  (-f 
the  l/îth  of.luly.fnu/  that  siiiti  drtift  -icds  insronnft'it  iipon 
i/ie  ftiif/i  I/hi(  l)i'ff'Vif((ittn  'iroiild  unrpf  if."  "  The  Défendants 
are  buund,"  s-iys  l'iaintifîs'  cotmsel,  "  to  bave  known  of  tlie 
contract  with  Yarwootl,  and  by  the  act  of  cashin^'  the  chèque 
they  bound  theni.s»lvi>H  to  accept  the  new  draft."  TIktc  is  no 
inconsistenc}'  between  this  eleventh  Hndin<(  and  the  sixth  one. 
No.  (1  confined  the  jury  to  tind  as  to  what,  at  tluî  timc  of  the 
actual  transmission  of  the  dit  que,  ^'arwt.od  .said,  <ir  explaincil. 
The  chèque  was  only  once  transmitted,  and  No.  (i  en(|uires  as 
to  what  was  said  fit  that  point  of  time.  No.  11  is  not  limited 
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to  tliat  tiino.  As  to  No.  \'.\,  Défendants'  ploa  stamls  to  liclp  it, 
ami  is  a  {'oiitVssion  tliat  tln'  Icj^al  tcntlcr  notes  wcrc  nieans 
f^ottt-n  froMi  tlie  clu'cjUt'  Uow  can  tlie  court,  U|)(»n  tlu*  verdict 
and  cvidonc(^  in  tliis  case,  say  tliat  DefiMidants  iirc  cntitlod  to 
liavc  tlicir  motion  for  judifuiciit  «ji-anted,  and  Plaintifts' action 
disinisscd  f  It  is  iin[)ossiliIc.  Tlicrc  is  tlic  verdict,  readin^f 
Intally,  as  1  takc  it,  ajifainst  Défendants.  [  liave  to  ^ive  it 
i'itrcc.  1  think  it  sup|iort*'<l  liy  tlu;  évidence.  But  su|)posin<j  it 
not  to  '>e,  liow  can  I  disi-cfjard  it,  Ujion  a  motion  sucli  as  I 
liave  liefore  nie,  no  motion  for  a  n;  w  trial  heinj.;  pre.sentecl  f 
'rh(>  verdict  ou«,dit  to  l»e  affirmative  or  nei;ative.  'l'Iie  one  in 
point  is  suHiciently  atlirmative.  It  is  said,  not  to  lie  certain, 
imt  a  niere  statement  of  opinion.  It  is  wdl  known  tliat  ..it- 
ne.sst's'  luere  opinions  as  to  facts  will  most  often  j^o  for  iio- 
tliiiif;.  \Vi'  know  also  tliat  mens  opinictns  are  variaMe  ami 
iialilo  toclian;f«'.  I5ut  \ve  are  dealin^',  not  nierely  witli  a  mnns 
opinion,  or  witli  tliat  of  a  \\itne.ss,  Imt  witli  tlie  verdict  of  a 
jury,  'l'iiere  is  no  room  for  clian<^e  in  tlie  virdict  of  a  jury  :  it 
is  irrevocalile.  A  jury  states  ifs  opinion,  and  are  asked 
wlietlier  tliey  ari"  ail  of  tliat  opinion  :  tliey  answer  in  tlieallir- 
iiiative,  nnd  tliis  is  tlie  last  tindin^x  possilile  liy  tliat  jury. 
Tliey  know  tliat,  and  tliat  tliey  will  he  iliscliar<;ed  and  dis- 
.solved  ujion  tht^  rec(nilin;jj  of  tlieir  verdict.  Tlieir  opinion  is 
lixed  and  invarialile  from  tlie  nature  of  tliin^s.  Tliey  are 
twelve  jiH'U,  Itut  ono  liody  sayinj;  in  sultstance  :  "  .Vos  o/>/'- 
iiionfi  sm)(  li.trcM  Nur  r>'  point."  Surely  tlie  eleventli  fiiidin^  is 
certain  enouj^li  and  atlii'mati\e  eiioutfli.  "  \Ve  tliink,"  lias  lieen 
taken  over  and  over  ajfain  as  a  verdict.  In  tlie  last  case  tried 
ai,'»inst  tlu!  ^h'tvd  Iiisaranci'  ('0111/111  it if  and  (îrout,  i)  A*.  ,/.  IL 
Q..  ]).  2Î)(),  and  13  H.  J.  It  (/,  )..  TM).  for  instance.  "  \Ve 
tliink,"  I  do  not  consider  as  cei-taiii  or  stron;,'  as  tlie  expres- 
sion liere.  "  \Ve  are  of  opinion,"  was  tlie  lindin^'  oi'  lie  jury, 
yet  it  was  acci'pted  Ity  ail  as  a  j;ood  tindine;.  In  sale.s,  veii- 
dors  aiv  often  lielil  in  fiiuid  from  liaviii},'  liad  reason  to  l»e- 
lieve  tliinjfs.  In  insurance  cases  too,  insured  aie  oftt'ii  lield 
m  fraud  from  haviuir  liad  n  ason  to  helieve  tliiiiirs.  If  in 
•ttlini;  a  spécial  verdict,  any  diHereiice  arise  alioiit  a  !'act, 
opinio}!   of   the  jury  is  taken,  and  tlie  fact  is  tlicn  stated 
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Mccordiii^dy  :  /.  r.,  accoidin^f  to  tlie  jiiiy's  opiiiimi.    A  vovern- 

ii'.j;  piinciplo  in  trials  l>y  jury  is  tliat  t!ie  jury  liav  >  ((utire 
jul'i^dictioll  over  tlie  matters  of  laet,  aiiil  lliat  tlie  court  lias 
iiniie  (wliere  tliere  is  no  motion  l<efore  il  to  set  asid.-  tlie  \vr- 
dict  for  inconsisteiit  findin^s,  or  as  lu'in^  contrary  to  tlie  évi- 
dence). Tliis  principie  is  admitted  w  heiever  ti'ial  liy  jur'  is 
iiiiiierstood  and  practised.  'i'Iie  verdict  in  tlie  |ii-e.>ent  en  f 
not  uneertain,  must  stainl,  ami  Ite  applied  as  it  reads  (tin  mo- 
lioii   l'nr  judL'ment   non   olislmih'   rrrcitirto  lieini;    dismis<edV 
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VVMietlier  it  be  certain  or  ùncertain  the  Défendants'  motion 
for  jud^nient  in  tlieir  faveur  cannot  lie  f;ranted.  Why  shouhl 
Défendants  ^et  judgnient  entered  up  in  their  favour  upon  a 
verdict  cojifessedly  ùncertain,  say  where  an  important  fact 
sent  to  Ih'  deterniined  lias  not  heen  determined  ?  If  a  verdict 
l»e  ùncertain  in  a  ease  like  tlie  présent,  tlie  court  cannot  dispose 
of  the  case  upon  it,  but  niust  order  a  new  trial.  If  a  verdict  be 
anibiguftus  or  ùncertain  judgnient  shall  not  pass  upon  it,  but  a 
vcnire  de  novo  shall  be  ordered  l  Saunders  FI.  :  Any  court 
takinjj  such  a  view  of  a  verdict  would  hâve  to  order  a  new 
trial.  I  ought  to  niak»;  the  verdict  stand,  if  I  can.  I  see  cer- 
tainly  in  the  jurys  tindin^js,  and  so  seeing  I  say  that  the  De- 
fen<lants  cannot  {jjet  judo;mt'nt  in  their  favour  for  the  verdict 
is  a^^ainst  theni,  and  in  favour  of  HlaintiH's.  Finding  as  I  do 
upon  both  motions  by  the  Defi^ndants,  I  pronftunce  for  the 
iMaintifts'  motion.  I  may  be  wrong.  My  judgment  can  be  car- 
ried  to  appi'al  ;  if  wrong  in  ho  far  as  disposing  of  Défendants' 
Hr.st  motion,  as  it  bas.  Défendants  hâve  a  remedy,  as  in  Til- 
sfove  and  Gihh.  The  follovving  was  tlu;  judgment  of  the  court. 
"  The  Court,  having  heurd  tlie  part  .;,  upon  the  tirst  ntotion 
by  J)efendant.s,  that  notwith.standing  the  verdict,  judgment  l)e 
renderetl  in  their  favour;  also,  upon  the  seccmd  motion  of  De- 
fendant  for  judgment  in  their  favour  upon  the  verdict,  plea- 
dings  and  ividence  ;  also  upon  PlaintifJs  motion,  for  judgment 
in  their  favour  upon  the  verdict  pleadings  and  évidence,  and 
upon  the  inerit>-,  considering  Plaintiffs'  allégations  sutticient  in 
lavv.doth  reject  Défendants'  said  first  niotion  for  judgment,  not- 
withstanding  the  vvdict,  with  costs  against  Défendants  ;  con- 
sidering  that  judgment  in  favour  of  Défendants,  upon  the 
verdict,  plea<lings  and  évidence,  cannot,  and  ought  not  to  be, 
doth  ri'jrct  D"fen<'  .its'  said  .second  motitm,  to  wit  for  judg- 
ment in  their  1.  'r  with  costs  against  Défendants  ;  ccmsi- 
deriiig  that  the  pieu  ings,  i.nd  the  évidence  and  verdict  sufti- 
ciently  sustain  IMaintitt's'  allégations  ;  seeing  the  sa'J  several 
motions  for  ju'Igment  on  tiie  verdict  and  that  the  Défendants 
are  not(întitled  to  judgment  in  tluùr  favour,  but  that  Plain- 
tiHs  are  and  that  l'Iaintifis  bave  esiablislu'd  their  claim  os 
made  against  tluï  Défendants,  and  l'Iaintitt's  are  entitled  to 
judgment  in  their  favour,  doth  grant  Plaintitfs'  .said  motion 
for  judgment  in  their  favour,  as  made  ;  and  it  is,  in  conse- 
(|Uence,  adjudged  that  l'IaiiitiHs  do  i-ecover  from  Défendants, 
jointly  and  sevevally,  th.e  sum  of  S 10, ()().'). 20,  with  interest  on 
':?10,()00  from  I7tb  .luly.  lH(i7,  and  on  *r>.20  fn.m  Uth  De- 
cendier,  l.S()7."  David  Torrance  et  ((/.  appealed  from  tliis  judg- 
nu'Ut  an<l,  on  the  lOth  day  of  Maich,  I.S71,  the  ('ourt  of 
(j)uteirs  lleiicb,  in  A|»peal,at  Montréal,  DiVAI-,  ( '.  .1.,  ('.\l<ON, 
.1..   Dui'MMMM»,   .1..   (tl'iM.siilcut),  Haik;i,kv,  tl.,  ami    M^NK,  .1., 
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(J/nnu/c'vjYJ,  confirmée  the  jiulf;ijient  of  the  Superior  Court. 
Hcif  follow  the  iH-niarks,  and  the  judgrnont  of  the  Court  of 
Appoftls. 

MoNK,  J.,  (dinaev tiens)  :  I  Hnd  niyself  at  the  outset  in  the 
fiice  of  a  considérable  difficulty  arising  froni  the  faet  that  the 
jud«,Mnent  of  the  Court  below  gives  what  is  net  asked  f(tr. 
The  dfchiration  of  Phiintiff  asks  a  condenination  for  810,000, 
upon  the  accepted  choque  for  that  ainount.  ïhe  action  of  the 
baiik  against  David  Torrance  &  Co.  was  based  upon  the 
grounds  of  fraud,  and  rondù'tio  indehiti,  or,  if  not  upon  the 
lattur,  at  least  upon  the  ground  of  fraud,  in  this  that  tho 
iiioney  hatl  boen  obtained  by  A])pellants  by  nieans  of  the 
che(|ue,  under  conditions  that  had  not  been  fulfilled.  The 
learned  counsel  who  drew  the  déclaration  never  iiitended  to 
l»ring  the  action  upon  the  draft  ;  he  felt  that,  if  the  bank  had 
Huy  action,  it  niust  be  upon  the  chèque,  and,  upon  the  ground 
tliat  Appellants  had  obtained  the  money  upon  the  chèque, 
without  fulfilling  the  condition  upon  vvhich  the  chèque  had 
been  received.  The  honourable  and  learned  judge  in  the  Court 
below,  in  rendering  judgment  upon  the  verdict  of  the  jury, 
ehaiiged  the  ground  of  action  entirely  and  t(X)k  up  a  view, 
one  of  his  owa,  condenining  Appellants  upon  a  «Iraft  as  to 
which  there  was  no  obligation  alleged  in  the  déclaration,  or 
évidence  that  they  had  undertaken  to  accept  it.  Thejudg- 
iiu'rit  of  the  Court  l)elow  was  of  a  nature  to  compromise,  to 
some  extent,  the  character  of  a  leading  commercial  firm  in 
this  city  (the  Appellants),  and,  in  assuming  the  rcsponsa- 
liility  of  dissenting,  1  feel  that  the  responsability  attack- 
iiig  to  tho  confirming  of  such  a  judgment  as  that,  in  vicw 
of  the  issues  and  évidence,  wouhl  be  much  greater.  It  may 
well  bi'  supposed  that  the  learned  counsel  who  drew  the 
déclaration,  felt  great  difficulty  in  the  face  of  an  action 
such  as  tliis.  It  could  not  be  based  upon  the  draft,  fov  Tor- 
rance and  Co.  had  never  accepted  it,  or  undertaken  to  accept 
it.  It  coulil  nof  be  pure  l'ondictio  Indi-hiti,  for  the  Bank  was 
bound  to  pay  its  own  acceptance.  So  the  action  was  brought 
for  the  money  obtained  upon  tin;  chèque  Apjiellants  bt^ing 
charge»!  with  fraud  in  recciving  the  inoti4.^y  upon  it,  and  ap- 
plyiiig  it  to  the  payment  of  the  maturing  draft  without  ac- 
cepting  the  new  draft.  There  is  no  allégation  that  Yarwood 
had  any  authority  to  draw  u))on  Torrance  and  Co.,  for  the 
purpose  of  receiving  the  outstanding  draft  nor  that  he  acted 
jis  a  neijolioruni  tfestor,  nor  that  Appellants  promised  to  accept. 
In  niy  view  of  this  case,  the  new  draft  is  entirely  out  of  the 
question.  The  déclaration  might  hâve  been  met  by  adeuiurrer. 
The  Appellants  luiving  complied  with  tlic  iiistructioie:  ncciv- 
id  as  to  the  application  of  the  pr<M'»eds  i»f  the  elu^quc,  and 
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tliortî  iM'injr  u«)  allégation  tluvt  thoy  liad  uiidortakfn  to  acccpt 
th«>  ncw  ilrat't,  tluj  action  ot'  tint  Mank  a<;ainst  tl)t>ni  lias  n«) 
t'oinxlation  in   law.     Hownvcr,  Appi'llants,  instcad  ot'  ntciitinfjf 
tiu!  action  ot*  tlit;  Hank  l»y  a  ploa  in  law,  ploatlud,  in  snhHtancf, 
tliat  thc  first  «Iraft  was  accuptfd  soU;ly  t'or  tlio  acooiniuodation 
oï  Varwood,  wlio  was  hound  to  providu  for  it  ;  tliat  thc  ac- 
ccptcd  clu'(|un  wa.s  sent  to  tlicni  l)y  Varwoo<l,  for  tlic  purposc 
of  takin^'  np  tltc  niaturin<(  draft,  and  tliat  tlicy  duly  applicd 
it  to  that  purposc.  I  niay  rcniark  lu'ro  that  this  case  docs  not, 
in  niy  o|)inion,  assuui(3  any  dittcrcnt  aspect  froui  thc  fact  of 
an  acct>ptcd  chctpio  havinj^  bcon  sont  to  Appcllants  l»y  Yar- 
wood,  fi'otn  what  it  would  havo  hornu  had  lie  sent  thein  tlie 
!?l(),()()()  in  Icf^al  tcndcr  notes,  l'hcy  would  liavc  had  to  do  th(! 
sanie  in  cither  case,  /.  «,.  n.'tirc  thc  old  draft  with  thc  fnnds 
piMvidod  hy  Varwood.  Thc  Hank  answcred  thc  plea,  specially 
allej^infç   that,   althoutfh    Yarwood    was    hound    to    pay    thc 
maturin;^  draft,  yet  thc  Appcllants  wcrc  pccuïiiarily  intercst- 
ed  in  tho  transaction  that  ^avo  rise  to  tho  draft,  natncly,  thc 
purchase  of  ^rain  to  hc  shippcd  to  tlu;  Ap])ellants,  nnd  hy 
theni  s(»ld  on  connnission,&c.   Ileforc  connncntin^  on  thc  Hn(l- 
inifs  of  thc  jury  in  answcr   to  thc   most   important  of  thiî 
t|Uestions  sulanitted  to  thein,  it  is  ncccs.sary  to  considcr  what 
the  husincss  relations  suhsistin^  hctwcen  Yarwood  and  Tor- 
rancc  and  Co.,  wcrc  at  thc  tinic  the  ncw  draft  was  discountcd 
at  thc   Ijondim  Hranch.    Tho  sccon<l  and  third  (jucstions  lK>ur 
upon  this  point.  In  answcr  to  thcni,  thc  jury  foinid  that  Yar- 
wood was  not  thtu  purcliasin<4  grain  for  Appcllants,  and  that 
i\\v.  niaturin;;  draft  had  hcen  acecptcd  purcly  for  tho  acconi- 
tnodation  of    Yarwood,  w!io   was    hound   to   provido   for   it. 
Thcsc  tindiny;s  of  thc  jury  dispo.sc  of  thc  spécial  answcr  of 
thc  Hank.    Thc   business  connection   Ixîtwecn    Yarw<Hid   and 
Appcllants  had  cntirdy  ccascd  whcn  tho  former  ohta.incd  tho 
di.scnunt  of  thc  new  ilraft.     Yarwood  was  not  actin}.î  as  tho 
aident  of  Appellants,  nor  as  a  nci/otioram  ijchUh'.    Tho  ftairth 
(piestion  refers  simply  to  th»;  makinji;  of  thc  ncw  draft,  in 
ordcr  to  provido  fumls  i'or  thc  old  (mo.    Thc  nc.\t  (picstion  is 
important;  it  is  as  follows  :  "  ])id   Yarwood  rccpicst  l'Iaintitt' 
to  discount  said  draft  of  tho  12th  .luly  1<S()7,  and  nllow  him 
to  draw  a  che(|uc  for  tho  full  amount  tlvreof,  ?'/»  onler  tlitit 
II'',  in'hjlit  tkevfirilh  retiri'  the  sdid  flrst-vienfioDcd  draft,  an<l 
upon  thc  rcprcscntation  and  on<;a<j«;mcnt  hy  him  that  Defen- 
ilants  would  acccpt  such  new  draft;  and  did  IMaintitTs  discount 
such  ncw  draft,  and  acccpt  tho  said  chèque,  and  ccrtify  it  as 
hcinj^'  payable  in  cash  in  Montn*al,on  tint  faith  of  such  repre- 
.seiitation,  a.ssurancc,  and  undcrtakinfif,  and  «hdivcr  it  to  Var- 
wooil,  for  thc  purpttsc  aforesai  I  ?  '  Thc  answcr  is  "  Yos,"  This 
(picstion  and  answcr  brin^  us  in  tho  ioA.'ii  uf  n  matcrial  ftvct 
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in  i\u'  vii'W  of  Ui>Hp(>ii(li>nt.    Tlioro  was  nu  douiit  lliab  lliu 
iiii.swer  ia  iii  ivfcordiinco  witli  the   uvidenco.    Yiirwootl  <li<l 
tiicitly  l'oproNi'iit  to  tlu:  inana;(«>r  of  iho  Mraiicli  Hank  that  tlir 
iitiw  ilraft  W()ul<l  l)t'  acceptt'd  itj  ihu!  courso,  ami,  upoii  liis 
a'^sitmiico  t*>  tliat  oHi'ct,  it  was  iliscouiitod.     But  tiit;  <.-n(|uiry 
iNMiiains:  liatl  hu  aiiy  autlioi'ity  to  maku  sucli  ruprcsentation  f 
Noue,  wliaU'Vfi'.   Tlio   nianaji^or  scciiis  to   havo  actcd   witli 
cxtivint'  impnulonco.    Ho  niadt!  no  pavtinular  on(|uiiy  a.-,  to 
tliu  prulialtility  of  'rorninco  and  (yo.'.s  acccptinj^,  altl'ouj^li  ho 
liad  tliu  tol<>;^n-aph  at  liis  coiniiiaiid.    If  tliu  cana  is  a  liard  ono 
l'iir  tlic  iJank,  it  hiis  its  uwu  tu>ifli^f«'nco  to  lilame;  and  it  is 
t'i|iially  a  hard  ont'  for  Appcllants  to  l>e  hi*ld  to  continue 
Varwoods  lialtility,  l>y  hoinj;  oltlij^ed  to  ronew  lus  draft.  TIh; 
ni'xt  i|iif'Mtiou  is:   (».  "  Diil    YarwtMxl   transmit  said   aecepted 
t'ho(|Uo  to  DefcndantH,  infonninj»  tlieni  in  otfect  tl.at  tli»!  said 
clic(jU(!  iTprosi'ntt'd   th»!  procei'd.s  of  tli»;  said  dmft  for  ton 
tluHisand  dollars,  ho  drawn  on  tlio  I5th  of  July  l<S(i7,  l»y  liini 
on  Doi'ondants,  and  that  said  choque  had  huen  olitainod  on 
tlic  n  pi't'Hontation  tlint  Défendants  would  aecopt  said  draftof 
l')th  July,  l<S(i7,  aiid   recpiostinj;  Défendants  to  accept  said 
ilnift,  and   with  the  ])n)ceeds  of  said  cheipus  retire  said  tirst- 
iiientioneii  dnift  for  ton  thousand  <lollars  to  niaturu  on  thu 
I.stli  of  .luly,  lS(i7,  or  did  Yarwood  transmit  said  checjuc  to 
Defenilants,  without  explainin;,'  how  ho   had  obtained  it,  and 
informin^  them  oiily  that  it  was  to  retire  said  Hrst-mentioned 
firal't  to  bocoine  due  on  the  15th  of  July,  1807  ?"  It  niust  he 
cuncetled  that  this  qutîstion  is  a  very  niaterial  one  from  the 
pointof  vie\v  of  Rospondent,  and  if  the  action  lias  any  prou  nds. 
Il  favourahlo  answer  to  this  question  would  l)o  conolusive.  TJic 
answer  is  very  ma*erial,  viz:  "  Yarwood  reinitted  the  chccpu- 
in  his  'ettor  of  the  lôth  of  July,  1<S()7,  to  cover  the  draft  due 
ei^htoenth  instant,     /ithout  explaininfif  how  he  had  obtained 
it   Now,  if  this  answer  had  been  in  the  affirmative,  and  the 
clu'(|ue  had  been  used  as  it  was  l»y  Appellants  to  retiro  the 
inaturin<(  draft,  I  do  not  say  that  it  would  render  Appellants 
lialtle.   But  the  tindinj^  instead  of  liein<;  in  the  atlirmativo,  is 
that  no  explanation  was  given  as  to  the  circumstances  con- 
nected  with  the  obtaininf^  of  the  choque.    The  answer  clearly 
did  nf)t  hold  Appellants  liable  for  usin|^f  the  che(|ue  without 
iipci'ptiiijî  the  draft  The  next  question  of  importance  is  the  l  Ith. 
"  When  they  so  presented  tho  said  chèque  for  payment,  did 
tlu'y  know,  or  had  they  reason  to  believe  that  it  represented 
the  proceeds  of  the  draft  of  the  15th  July,  l<SG7,and  thatsuch 
draft  was  only  discounted,  upon  the   faith  that  they  would 
rtccfpt  i"  "  in  the  view  of  IMaintitt' this  (piestion  is  a  very  im- 
l'iMtant  one;  but  it  is  not  so  in  mine.  The  more  knowl(;d<j;e  of 
how  the  che(iue  wa,<  obtaine<l,  seein<î  that  Appellants  hud  no- 
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tliiii^  to  (lo  witli  th()  tmnsiictioii  liy  wliicli  Yurwoo»!  bccaiiK! 
puHNi!s,st>*|  ot'  it  i.s  iiot  Hiillicifiit  to  iiHix  iiny  lo^iil  liiiliility  on 
Torraiice  ami  ('o.  If  1  c(»ul<l  timl  any  lawiiifui  alU'j^'atioii.s  ot' 
ilio  ilt'('larati«>ii,  1  nIkxiIiI  t'rt'l  Im)Uii(I  to  Nay  tli  an  aiiiniiativf 
atiswcr  tu  tins  woiiM  dnnv  t\\v.  matter  doser  to  tlie  Appcl- 
laiitH  tliat  tlu; ait.swrr  to  any  otliiT  of  tlif  (|Uf.stionN  .sultmitt)**! 
to  tlu'  jury.  N<>w,  wliat  is  th»?  an.swt!!*  to  tliis  (jnnstion  (  Tlic 
jury  tin«l  as  follows  :  "  Weari!  uf  npi nUni  tliat  tlie  Di'fcntlants 
hnd  rcnxini.  to  hclutre  tliat  tln'  (rlioipu!  was  tlio  procofilH  of  tlic 
«li-aftof  tilt'  ir)tli  «luly,  and  tliat  tlu;  saiil  «Iraft  was  (liscountcil 
u|)on  tliti  i'aitli  tliat  tlie  ])t>fcn(lants  woultl  acci-pt  it."  'l'Iif 
jury  wi>ru  not  askcil  for  tlu'ir  opinion  as  to  wliat  Appcllants 
lia<l  or  Iwul  not  rra-soii  to  hcliin»!.  TlHsy  wcrr  askuti  to  liiid 
a  fact  fi'oin  tlio  rvideiicu  Itcforc  tlicni.  I  look  upoii  tliis  tîiitl- 
inj;  in  so  far  as  it  iiiay  l)t'  considonMl  favoural)k>  to  tlie  prt;- 
tt'iisions  of  tho  Bank,  as  alisolutriy  wortlili's.s.  It  oannot  heni-- 
Ht  tilt!  iicspt)utlt'nt,  anti  it  cannot  iujurt'  tlic  Appfllants.  It  is 
an  aW.st)luti'  nullity,  as  a  pifci*  tif  l'vitlfnce.  Tlif  nc.xt  i|Ut'stion 
is:  "No.  12.-l)iil  IMaintitf,  tm  tlie  iMtli  day  «)f  .July.  I.S07, 
iiotify  Dt'feiiilaiits  ofall  the  fucts  and  eircunistancfs  et)iiiieeted 
witli  tilt'  tliseountin^  t)f  said  last-iiientionetl  liraft,  aiitl  tlie 
acce|)tance  aiitl  transiiii.ssitm  to  tlieiii  of  saiil  elieque,  as  alle^etl 
in  saiti  tleclaration.antj  tliil  PlaiiitiH  aiso  ftirltiil  l)efentlants  to 
use  Uio  prmreeils  of  .saiil  clie(|Ue  witliout  acc'«!|ttin^  saitI  tjraft  ( 
To  tliis  tlie  jury  answereti  "  V'e.s."  In  niy  view  of  tlie  case, 
tliis  aiiswer  iiiiplies  no  fraud  on  tlie  part  t)f  Torraiice  &  C'o. 
Noue  is  cliarj^etl  in  ilireet  ternis  l»y  tlie  ijue.stioii  sultniitted 
and,  eertainly,  tlie  jury  liad  not  ft»und  any.  Tlie  itiea  ot  tlie 
Bank  forliitlilini;  Appellaiits  touso  tlie  clitM|Ui!  witlitmt  aeeept- 
iii^  tlie  new  tjraft  was  preptistertnis.  It  was  iit)t  et)iiipetent  to 
tlie  Itank  tt>  tit)  .so,  luit  it  was  a  fact  t)f  nt)  ct)nse<|uence,  ami 
onc  tliat  coulti  not  alter  tlie  position  tjf  tlie  Apiu-llants.  It 
was  the  business  t)f  tlit;  Hank  tt»  refuse  payiiieiit  of  tlie  clietpU' 
uiilesH  it  wislied  totake  tlie  risk  t>f  tlie  new  tli-aft  l»ein^  accept- 
ed.  Tlie  next  (puîstion  subiiiitteil  tt)  tlie  jury  is  tlit;  l.'Uli,  viz  : 
"  Dit!  Dt'fentlants,  after  lieiii^'  su  notilietl  aiirl  forliitldcn,  aiitl 
with  a  full  knowlt't|j,(e  ofall  tlie  facts  aiitl  circunistaiices  niider 
wliicli  tlie  .saitI  tiraft  was  tli.set)nntetl,  use  the  proceeds  of  the 
cliei|ue  ft>r  tell  tln>usanil  tlollars,  with  intent  to  relitfvo  tliein- 
si'lves  at  the  expeiise  t)f  IMaiiitiff  frotii  tlieir  lialùlity  on  the 
saitI  tiraft  wliieh  so  heeaiiie  dut;  and  payable  t)n  the  I8tli  of 
July,  l<S()7,  'Viul  tliti  tliej'  in  fact  retire  ami  pay  the  said  tiraft 
with  the  prtK't'i'tls  of  saitl  che(|ut'  {"  The  answer  was:  "  The 
Defemiants  tirevv  the  anitiiint  t»f  tlit;  chetpie,  but  liow  tliey 
applieti  the  proceetls  is  not  known,  antI  retiied  the  tiraft  with 
letral  temler  notes  thrtiuj^^h  tlieir  mitary."  I  ilo  not  knt)W'  wliat 
tliis  Hnding  iiieans,  as   it  is  au;reed  upon  ail  hantls  that  Tor- 
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l'HMci'Hinl  ('«>.  rt'tiivd  the  miituriii^  «Iraft  witli  tl>o  procecdH  of 
tlii'  clu'tiuf  ivffivt'tl  t'riuii  YurwtM»(l.  Tlu"  l'ciimiiiiii^  qucstiuiiH, 
two  in  iiuiiiIm'I-,  i'iii|uii-t;  as  to  tUa  iiialtility  of  Yui'wimmI,  on  tliu 
l.'ith  .liily,  iMiiT,  to  pay  tliu  aiiiount  oi' the  cIm.m|IU',  a.s  to  lus 
siilisiM|ui-iit  in.solv(!iicy  and  as  to  \vli«;tlier  Torraiicu  hihI  Co. 
kiifw  wlii'ii  tlu'y  n-ct'iv»'»!  tlie  clu'(|m',  or  lia»!  roason  to  .suh- 
|Met  tliat  Yarwoixl  was  thon  l'ither  insolvcnt  or  shortly  ahout 
tu  lifoonir  so.  The  jury  i'oun<l  that  on  the  hiNt  inentioiietl  (hit*; 
Vurwooil  was  unal)h>  to  pay  tht;  aniount  of  the  che(|Uu,  ami 
tht'rt-at'tt'r  iKTanie  Insolvent,  l>ut  that  there  waH  no  evithiucc 
to  show  that  the  ])etVnHantcontsi(K'reil  VarwiMHl  an  insolvint 
lit  the  tinie  they  receiveil  tlie  che<|Ue.  Upon  thèse  hmlin^H  oi" 
the  jnry,  an<(  upon  the  t\v«)  motions  of  Appelhtnts,  one  for 
jui|;rnient  notwitlistandin^r  the  venliet,  ami  the  other  forju<l^r- 
iniiit  in  their  t'avour  on  the  verdict,  and  the  motion  of  Hes- 
|ioii<|i-nts  for  jud/^iiicnt  aj^'ainst  Apptdhints,  the  case  came  up 
tnr  décision  hefore  tlie  honourahh*  and  hiartied  tlud^re  in  the 
Ciiurt  lielow.  A  jud^nient  was  asked  for  liy  th(!  Hank  n|Min 
the  iri'iiiind  thut  the  Appelhmts  liad  acted  fraiiduh>ntly  in 
iM,d\in<r  use  (if  the  clteque  witliout  acct;ptin^  the  new  «h'aft. 
ihit  then.'  wiLs  no  allepition  or  pr<H)f  that  Var\v«HMl  was  au- 
thnri/.ed  hy  Torrance  Àt  C)o.  to  make  the  draft,  nor  that  they 
imdertook  to  accept  it  (/onsei|uently,  there  couhl  he  no  fraud 
in  tlieir  a|iplyin<(  the  chetpie  to  the  purposu  for  which  it  was 
sent  tu  tliem.  Tlie  eharj,'»'  of  fraud  fell  tu  the  ^round,  hut  the 
Kespondent  emleavoured  to  make  ttut  there  was  "  construet- 
ive  fraud."  I  do  not  know  whatthey  meant  hy  that.  The>)ud<re 
in  the  Ctiurthelow,  not  adoptin^'  the  ^Tound  of  the  fraud,  real 
or  eonstructive,  or,  indeed.any  of  the^roun<ls  set  forth  in  tlu; 
deelarution,  Heems  to  hâve  sai«l  to  hiinself:  "1  will  astonish 
"  tlitin.  1  will  ^ive  theni  what  they  dont  expect,  \>y  ^ivin^ 
"  llieiii  what  they  hâve  not  asked  for.  Avoidin^  the  ^'roinid 
ni'  fniud,  I  will  render  a  judj^nient  upon  the  draft."  The 
li'.uned  cnunst'l  for  IMaintiH'had  wisely  ulistained  froii.  declar- 
in^'  upon  the  dnift,  and  it  was  the  peculiarity  of  the  jtid^nient 
aiipe  ded  fruni  that  it  is  .solely  upon  the  ilraft,  liut  without 
reeitin^  thiit,  either  in  tluMleelaration  or  in  the  Hn<lin^s  of  the 
jury,  there  is  anythinj;  to  warrant  the  preti-nsion  that  the 
.\|i|iellants  hud  undertiiken  to  aecept  ni  pay  the  draft.  I  eoii- 
t'rss  that  !  should  stultify  my.self.  should  l  consent  to  eontinii 
sueli  II  jud^nieiit.  Tins  I  hâve  no  hésitation  in  sayin^,  siip 
porte(las  I  ani  l»\  iny  honourahie  and  learned  eoll«'au'u*>.  ,lud<n' 
Druniiuond.  Take  as  an  illu.stration,  the  case  of  a  iiian  who, 
tnivi'llinir  in  Kni^land,  should  tiiul  hiinself  short  of  inuncv.and 
sIkmiIiI  diaw  on  II  fiieiid  in  t'anada  for  ClOO,  piuinisin^  toscnd 
Il  cheipu'  to  inei't  it  at  inaturity.  Would  it  l»e  preteiided  that 
the  frieiid  receivinjn;  the  che(pu'  and  Jipplyiny  it  to  tlu;  pay- 
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mont  of  tlie  outstanding  acceptance,  would  l>e  obligcd  to  go 
on  accepting,  simply  because  the  Bank  that  had  discounted 
the  draft  liad  failed  to  take  the  required  assurance  that  the 
new  drat't  would  h»e  nccepted  ?  I  hâve  no  hésitation  in  saying 
that  the  action  of  the  Bank  is  entireiy  unfounded  in  law.  None 
of  tlie  facts  proved  oi*  found  by  the  jury  warrant  any  impu- 
tation of  fraud  or  of  unfair  dealing,  or  of  anything  in  the 
sUghtest  degree  dishonourable  on  the  part  of  Torrance  and  Co. 
Ureater  vigilance  should  hâve  been  observed  both  at  the 
Branch  Bank,  in  London,  and  hère.  If  the  Bank  loses  nioney 
in  connection  with  ihe  transactions  referred  to,  it  is  entireiy 
owing  to  its  own  neglect  I  ani  of  opinion  that  the  judgmont 
of  the  Court  below  ought  to  be  reversed,  and  the  action  dis- 
niissed. 

J)rumm()ND,  J.,  dissentiena  :  I  cannotadd  anything  to  what 
lias  been  so  well  and  so  forcibly  said  by  niy  learned  brother 
Monk.  Had  henotmade  so  complète  an  exposition  of  checase, 
I  should  îin  0  taken  prccisely  the  same  course,  in  commenting 
upon  the  ijUcstions  submitted  to  the  jury,  and  their  tindings 
in  answer  to  t'nein.  The  great  object  of  putting  those  ques- 
tions to  the  juvy  was  to  obtain  direct  answers.  I  concur  most 
fully  in  wh»t  ha?  fallen  fron»  the  learned  Judge  on  iny  left, 
and  think  <  lie  judgment  of  the  Court  Vjelow  ought  to  be  re- 
versed. Our  System  of  submitting  questions  tojuries  in  civil 
cases  is  a  very  good  one,  if  the  answers  ax'e  intelligent  and 
consistant;  because  the  line  of  démarcation  between  the  pro- 
vinces of  the  Courtaud  Jury  is  kept  distinct.  If  the  questions 
arc  clearly  put,  and  fully  and  correctly  answered,  the  duty  of 
the  Jv'lge  become  facile  ;  if  not,  it  is  rendered  difficult.  In 
this  case,  the  questions  are  clear,  being  based  upon  the  alléga- 
tions in  the  déclaration  :  but  the  answers  of  the  iurv  are  not 
always  clear,  and  sometimes  contradictory.  My  conviction  is 
that  the  Bank  had  no  right  of  action  against  Appellants. 
There  was  nothing  to  fix  any  légal  liability  upon  them.  ïo 
contirm  the  judgment  of  the  Court  below  would  be,  in  my  opi- 
nion, to  establi.sh  adangerous  précèdent.  To  l'efer  to  the  illus- 
tration of  Judge  Monk,  of  a  man  in  England  dravving  upon  a 
friend  hcre  for  £100,  why  might  not  the  draft  as  well  be  for 
$10,000  ?  In  drawing  upon  Appellants,  beforc  the  uiaturity  of 
the  old  draft,  Yarwood  acted  without  authority.  He  was  hini- 
self  bound  to  take  it  up.  If  any  one  was  to  blanio,  it  was  the 
manager  of  the  Branch  Bank  at  London,  who  acted  with  exces- 
sive injprudence.  The  onlj'  basis  that  the  action  bas  is 
contiine<l  in  the  9th  <juestion  and  in  the  answer  thereto. 
Thèse  conUiin,  in  my  opinion,  no  ground  of  action  against 
the  Appellants.  The  answer  to  the  llth  question  only  gives 
the  oinnion  of  thu  jury.    I  fully  concur  in  the  forcible  com- 
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iiicïitîiry  ot'  tluî  learned  Judgc  on  tny  left,  upon  tlio  un,  ''Vcr  to 
tliis((Uf.sti<)n  :  Wliat  would  Ije  thought  in  an  action  of  tisHuinp- 
sit  For  goods  sold  and  deliverod  to  the  ainount  of  $10,000,  if 
tlic  cleik  of  tlie  seller  wero  to  be  brouijfht  up  to  state  that  hc 
was  of  opinion  tliat  the  Défendant  had  reason  to  Itolieve  that 
tlie  <;oods  had  heen  sold  and  delivered  to  him  ?  Yet  the  ans- 
wei-  of  the  Jury  to  the  llth  question  is  of  the  sanie  cliaractcr 
as  such  évidence  would  be.  I  rnust  enter  my  dissent  fron»  the 
judi,niient  alunit  to  be  rendered,  fuUy  concurring  in  the  rea- 
soiis  so  ably  stated  by  Judge  Monk. 

Haikjley,  J.:  Tiie  Appellants'  counsel,  by  their  factum  in  this 
('i)iirt,  bave  put  their  case  fairly  before  us,  and  they  observe 
that  Appellants,  having  inade  no  motion  for  a  new  trial,  infe- 
nîiitially  admit  that  they  are  substantially  satisfied  with  the 
fiiidinf,'s  of  the  Jury,  which  they  add,  are  indeed  incomplète 
and  inaccurate  in  several  respects.  "  However,  the  points  upon 
which  the  Jury  erred  are  of  niinor  importance.  Ail  the  vital 
(picstionsare  correctly  answered,  and  the  verdict  is  (me  as  fair 
to  both  parties  as  perhaps  could  reasonably  be  expected."  The 
])i'oc'eeilings,  then,  upon  the  verdict  were  iîrst  a  motion  by 
Plaiiititt"  in  the  usual  manner  for  judgment  in  favor  of  Plain- 
iirt'upoii  the  verdict,  and,  secondly,  the  tvvo  following  motions 
by  Défendants  :  1.  That,  inasmucb  as  the  allégations  of  Plain- 
tlH'are  not  sufficient  in  law  to  sustain  bis  pretensions,  not- 
withstanding  the  verdict  of  the  jury,  judgment  be  rendered  in 
favor  of  Défendants  and  the  action  of  Plaintift' be  dismissed 
with  costs.  And  2.  That  on  the  verdict  and  ftndings  of  the 
jury,  and  on  the  pleadings  and  évidence  of  record,  judgment 
bi!  ontered  up  in  favor  of  ])efendants,  and  that  the  action  of 
l'lfiiiitiff"be  henco  dismissed  with  costs.  The  Appellants  state 
that  they  adopted  both  the  courses  open  to  them  and  made 
botli  motions,  although  the  second  miglit  bave  been  dispensed 
with  as,  in  ansvver  to  Respon(ient's  motion  for  judgtnent,  they 
iiiight  hâve  asked  for  thedismissal  of  the  action  ;  whilst  they 
aiso  admit  tliat  upon  the  respective  motions  of  the  parties  the 
iiicrits  came  fairly  before  the  Court  belovv.  Tliere  being  no 
iiiotion  for  new  trial  nor  for  arrest  of  judgment,  the  conten- 
tion turns  principally  up(m  Appellants'  first  motion,  for  judg- 
ment in  their  favor,  von  ubsUi/nte  the  verdict,  for  the  alleged 
reason  that  the  allegati<ms  of  Hespondent  are  not  .sufficient  in 
law  to  sustain  their  pretensions,  notwithstanding  the  verdict 
of  the  jury,  and  is  to  be  found  in  the  433rd  article  of  our 
('(hIc  de  procédure,  which  is  :  "  whenever  the  verdict  of  a  jury 
"  is  upon  matters  of  fact  in  accordance  with  the  allégations  of 
'■  one  of  the  parties,  the  Court  may,  notwithstanding  such  ver- 
"  ilict,  renfler  ju<lgment  in  favor  of  the  other  party  if  the  alle- 
"  gâtions  of  the  former  party  arc  not  sufficient  in  law  to  sus- 
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"  tain  hÎH  pretonsions."  Uiuler  tins  ('ode  article,  tlu'U,  tlie  mo- 
tion nun  obstaiite  tlenjurs  to  tlu-  légal  sufficiency  oi'  tlie  ulle- 
gations  of  tlie  llespoiideiit  to  snstain  tlie  action,  but  ncices- 
sai'ily  adniits  tlie  uiatters  of  fact  fourul  hy  tlie  verdict  and  tlie 
allégations  tlieiiiselvea  to  be  accordant  witli  each  otlier  ;  tlie 
simple  légal  (juestion  for  solution  being,  do  thèse  allégations 
déclare  a  légal  riglit  of  action  in  tliis  beliaU"  for  tlie  Respon- 
dent  ?  According  to  practice  in  England,  tlie  judgment  upon 
tliis  motion  is  always  upon  the  merits  and  is  never  granted, 
except  in  a  very  clear  case.  2  Tidd's.  Prac,  y04-!)o.'}  ;  1  Cliitty, 
Plead.,  (ÎOS  ;  Buller's  N.  P.,  404.  Witliout  a  tedious  répétition 
of  tlie  averments  and  allégations  of  Respondent,  and  which 
are  detailed  in  the  fdcfinn  subniitted  to  this  Court  by  the 
j)arties,  it  would  suffice  in  a  gênerai  inanner  to  déclare  tlieir 
sufficiency  in  lavv,  but  particular  allégations  présent  themselves 
prominently  in  support  of  that  légal  conclusion,  aniongst 
which  will  be  found  that  the  App(,'llants  fraudulently  appro- 
priated  to  their  own  benetit  tlie  procee<ls  of  the  accepted 
chèque  transmitted  to  them  for  the  .spécial  purpose  set  ont  in 
the  déclaration,  that  they  fraudulently  niisappropriated  those 
proceeds  fi'oni  that  purpose  to  their  own  advantage  and  to 
r  •  -'se  loss  to  Respondent,  which,  with  other  allégations  of  sim- 
ilar  iniport,  are  plainly  in  themselves  legally  sufficient,  and 
aflbrd  good  légal  grounds  and  cause  of  action  against  Appeîlants 
for  their  alleged  fraudulent  conver.sion  to  themselves  of  the 
amount  in  contestation.  The  légal  sufficiency  of  thèse  alléga- 
tions in  support  of  such  action  is  established  uy  nuiiierons 
légal  authorities,  a  few  of  which,  collected  promiscuously,  fol- 
k)W,  but  ail  su|)porting  the  same  point.  In  Moore  and  Bar- 
throp,  2  Dow  &  Ry.,  25,  it  was  held  that  if  a  che(|ue  is  placed 
for  a  spécifie  purpose,  in  the  hands  of  a  person  who  gives  no 
value  for  it,  lie  and  other  persons  taking  the  same  with  know- 
ledge  of  the  facts  must  fulfil  the  promise  ;  as  where  a  bill  lias 
beeii  received  to  get  discounted,  the  party  receiving  cannot 
apply  it  to  his  own  use  in  di.scharge  of  a  debt  due  to  hiinself, 
1  Stark.  R.,  439  ;  3  Esp.,  46  :  Chitty,  on  Bills,  and  Byles,  pas- 
sini.  .So,  if  a  bill,  &c.,  were  accepted  or  made  for  a  spécial  or 
particular  purpose,  tlicn  no  third  person,  aware  of  that  tibject, 
can,  by  obtaining  the  instrument  or  its  proceeds,  apply  the 
same  to  any  other  purpose,  1  B.  and  Ad.  R.,  529  ;  1  Stark.,  439  ; 
1  Bos.  and  Pul,  39S  ;  8  Taunt.,  21- 100  ;  9  B.  and  Cr.,  738.  See 
also  the  following:  2  Starkie,  340;  5  Wend.,  366  ;  10  Jolins., 
231.  So  even  a  hova  fuie  holder  could  not  recover,  if  lie  took 
the  papei'  with  kiiowledge  of  the  cii'cumstances  of  the  cnse, 
I  Moore,  543, even  if  he  did  not  hâve  actiial  knowledge  of  the 
misa|)propriatioii,  but  knew  .sucli  facts  and  circumstances  as 
should  hâve  put  hini  on  entjuiry,  he  coultl  not  recover.  So  the 
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knowlcdffo  of  defeiiting  circumstances,  &c.,  woulfl  show  thiit 
tlicrc  was  some  knowledge,  or  an  inteiitional  or  carei'ul  avoi<l- 
;iiic'i'  cf  knowledge,  which  lias  the  sauio  effect  as  knowledfjfo. 
So,  if  the  dravvtn-  of  a  choque  procures  it  to  bo  accepted  upon 
f'alst'  représentations,  the  bank  luay  reclaini  the  clieque  or  the 
iiioiiey  représentée!  hy  it  uidess  it  has  been  transferred  or  paid 
previously  to  one  whohas  liad  110  notice  of  the  false  or  fraud- 
ulrntuct.  2  l'arsons,  27.  So,  if  an  accdnmiodation  is  given  for  a 
particiilar  pur])ose,  anil  that  is  known  to  the  holder  of  the 
p;i])cr  at  the  tiine  he  takes  it,  a  niisappropriation  of  the  paper 
would  relieve  th(!  party  friving  tluï  ncconunodation  froni  ail 
nsponsibility.  Idem,  p.  77.  So,  wliere  peculiar  circumstances 
i)F  thf  case  shew  that  the  liolder  took  the  chèque  with  know- 
k'doe  that  its  paynient  niight  be  an-ested  by  the  acceptor  on 
gdoil  orounds,  1  Farsons,  on  Bills,  &c.  AH  thèse  authorities  are 
consistent  witli  each  other  in  priiiciple  and  ail  apply  to  the 
îdlegiitioris  as  legally  sufficient  to  support  the  action,  and, 
iiioicover,  are  peculiarly  applicable  to  the  conduct  of  the 
A|»|)ellants,  who,  knovving  the  purpo.se  for  which  they  held 
tlie  checpie,  pre.sented  it  for  ])aynient,  but  of  course  doubtless 
froiii  their  appi-ehension  that,  if  kept  over  for  presentiuent  to 
the  iiext  da}',  the  ISth,  when  they  would  be  forced  to  déclare 
tlieir  refusai  to  accept  the  new  draft,  the  bank  inight,  on  good 
aiid  légal  grounds,  refuse  to  pay  thecheciue.  In  the  face,  tlien, 
(if  the  Res[)ondent's  allégations  as  to  the  origin  of  the  chèque 
and  the  circumstances  of  the  transaction,  as  well  as  the  pur- 
pose  of  its  transmission  to  and  receipt  by  Appellants,  and  wit- 
iiont  multiplying  authorities,  it  is  plaiji  that  the  légal  suffi- 
ciency  of  Hespondent's  allégations  has  l)een  fully  established 
l)y  authority  of  law  and  jurisprudence,  and,  therefore,  Appel- 
lant's  tirst  motion  above  stated,  non  ohstcmte  veredicto,  for  in- 
snriieiency  in  law  of  the  allégations  was  properly  rejected.  By 
their  second  motion,  Appellants  daim  the  judgment  in  their  fa- 
\  or,  on  the  verdict  an<l  findings  of  the  Jury,  and  on  the  pleadings 
and  évidence  of  record  generally.  The  irregularity  of  this  cour.se 
of  l'esting  for  judgment  on  the  évidence  of  reccjrd  generally  is 
lialpable,  because  when;  there  is  no  motion  for  a  new  ti'ial 
upon  such  évidence  as  a  ground,  the  évidence  nui.st  be  sought 
in  tindiiigs  of  the  jury,  which  in  this  case  need  not  be  repeat- 
ed,  but  which,  of  themselves,  hâve  established  matters  of  fact 
in  accordance  with  the  legally  sufficient  allégations  of  the 
Uespondent.  Now,  even  follovving  the  irregular  course  of  pro- 
ct'edings  adopted  by  the  Appellants  in  this  respect,  arul  consi- 
dei'ing  the  évidence  simply  in  ifself,  it  proviis  the  circumstances 
of  the  original  transaction  betvveen  Yarwood  and  the  Hank  of 
London,  that  tlie  int(>ntion  and  purpose  of  niaking  and  dis- 
eounting  the  new  draft  and  obtaining  the  chèque  for  the  full 
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(Iraft  amount  accepte*!  at  London  for  casli  at  Montréal,  and  tlu! 
transmission  ot'  tlie  clie(|ue  by  Yarwood  tu  tlu;  Appellants' 
order  hero,  was  that  tliey  should  ictirii  and  renew  the  old 
draft  by  tlio  pi'ocee<ls  ot'  the  clie(|Uu  and  by  tlieir  acceptance 
ot'  tho  renowal,  both  beinj;  parts  of  tbe  sanie  transaction  and 
purpose;  that  tho  Appelhints  had  knowlcd^i;  of  ail  the  i'ore- 
ifoiiifj,  and  beinjjj  so  co^nizant,  whiist  withholdin^  froni  tluî 
bank  their  ah'oady  settled  résolve  declared  l)y  their  telej^'rani 
to  Yai'wood,  to  refuse  their  acci'ptance  of  the  renewal  tlsen 
held  by  theni  for  that  j)urpose,  they  présente»!  the  cluMjue  for 
prompt  payment  and  received  its  ]))'oceeds  for  their  own  use, 
and  that  they  appropriated,  in  l)ad  faith,  the  proceeds  of  tlu; 
chèque  an(!  wilfully  avoided  Uic  ;.'bli (ration  whieh  their  receipt 
of  the  che(|Ue  iniposed  upon  then»  ;  the  évidence  of  reeoi'd 
establisliinfT  aj^ainst  then»  the  niatters  in  contention  in  tluî 
suit  and  conlirmin^,  if  needs  were,  the  tindinjrs  of  the  jury. 
It  is  proper  in  connection  witli  tins  niatter  of  évidence  and 
especially  of  the  Appellants'  knowledj^e  of  the  purpose  of  tlu^ 
chetpie  received  by  them,  to  observe  that  they  were  callei! 
upon  at  the  trial  to  produce  as  évidence,  Yarwood's  letter 
froni  Toronto  of  the  Kith  to  Crainp,  which  must  bave  reached 
them  in  due  course  early  on  the  17th,  and  l)efore  their  pre- 
sentment  of  the  checpie,  their  receipt  of  which  is  acknow- 
led<red  in  the  Appellants'  letter  to  Yai'wood,  of  the  IcSth  ;  and 
in  which  Yarwood  explains  to  and  informs  them  of  thi'  pur- 
pose  of  the  chèque,  and  tlie  understandinti;  on  which  lie  had 
obtained  it,  lioth  tho  clnn^ue  and  renewal  bein<j;  parts  of  tlu^ 
sanio  transaction  and  object.  The  Appellants  failed  to  pro(luc(! 
tho  letter,  the  contents  of  which  were,  however,  proved  by 
Yarwood  himaelf,  and  they  thus  came  under  the  ruie  of  law, 
whero  there  bas  been  a  suppression  of  instiniments  which 
might  bave  thrown  li<rbt  upon  a  suit,  everythin<r  will  be  prc- 
sumed  against  the  party  by  whose  agency  such  suppressioT\ 
lias  been  practised,  and  every  presumption  will  !)e  made  in 
favor  of  the  prima  fdcic  ri^ht  of  the  other  pai'ty  (l'Ceri-.on 
l^^rauds,  214,  and  cases  cited  there),  and,  thei-efore,  if  the  con- 
tents of  a  suppressed  instrument  are  proved,  tho  party  will 
reçoive  the  same  l)eneHt  as  if  the  instrument  wei'e  produced. 
Idem.  New,  undor  the  circumstances,  the  resuit  of  tho  évi- 
dence is  against  the  Appellants,  nor  can  they  l)rin(f  themselves 
wdthin  tho  distinction  made  by  tho  authorities  in  case  of  a 
third  person,  wbo,  receivin«>-  a  bill  froni  another,  luis  actually 
made  further  advances  to  him  in  money  or  goods  to  the  crédit 
of  the  bill,  and  whero  ho  bas  not  dono  so  and  is  merci}'  a 
creditor  on  former  account,  in  the  latter  case,  he  is  to  be  con- 
sidereil  mcrcly  an  a^ent,  and  not  a  holder  for  value.  (Se»;  Jh 
la  C/ianmette  vs.  Jiav/,-  nf  Knf/luvd,  f>  B.  and  (l,  p.  2().S.)  The 
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(vidcnco  irlicd  upon  by  Appcllants  in  thoir  second  motion 
ciiiiiot  avf.il  tliciii.  But,  in  tliat  motion,  tlx'y  nlso  rt'st  npon 
tlic  plciidini^^s  in  tlio  cause,  and  urj^i!  in  ariijunu'nt  thc  two  l'ol- 
l()sviii<r  allo<;i'd  omissions  ont  of  tlie  dccluration,  vvhich  it  is 
iiot  nect'ssary  to  détail,  as  tluiV  t'orm  no  point,  but  wiùcli  they 
sav,  it"  proved,  wonld  liave  leen  concinsive  a<çainst  Kespon- 
dents:  Ist.  Tliat  Ynrwood  drew  tlie  15tli  of  dnly  draft  witli 
tlic  iintliority  or  knowled^c;  oF  Appellants;  and  2nd.  That 
Appellants  accepted,  or  prcjmised  to  uccept  the  draft,  &C. 
i''r(iiii  thèse  allei^ed  omissions  they  ar^ue  that  thoro  is  no 
ullf^ation  ol"  an  nn<lertal<in<if  with  them,  oither  cxj,ress  or 
iiiiplied.  Now,  tho  ;^ist  ot*  the  action  is  not  wh(^tlier  Yarw(»od 
liad  or  hail  not  autliority  t'roni  tlie  Anpeihints  to  draw  the 
niii'wal  dral't,  or  whether  they  had  or  had  not  promised  to 
aoe-  ,)t  such  (b-ai't,  either  bet'ore  or  at'ter  it  was  drawn,  but 
whether  Varwood,  havin^-  drawn  tho  draft  and  sent,  it  to 
thi'm  with  its  proceeds  in  the  cheijue  itseif,  for  the  s|)ecial 
pnrpose  of  rephicin*;  the  maturinj,'  draft  with  tlic;  new  one, 
they  eonld  hy  rijjjlit  of  theniselves,  withont  acceptin^  tlie 
l'enewal  draft,  wilfnlly  appropriato  those  proceeds  in  dis- 
eharuc  of  their  own  debt  to  the  Bank  in  contravention  of  tlu; 
purpose  of  the  sonder,  und  with  full  knowledjre  of  thoir 
\vf()n<i[fnl  act  in  that  respect.  Thèse  alleged  omissions  are 
eiitireh'  beside  tins  action  and,  havint^  no  existence  in  fact, 
ootUd  not  hâve  l)een  allei;ed  withont  palpable  contradiction  of 
the  other  aliénations  of  the  déclaration.  The  Appellants  hâve 
eited  the  case  of  the  Bank  of  Ireland  against  Archer,  .11 
M.  and  W.,  p.  884,  in  coinic^tion  with  the  second  omission  re- 
l'erred  to  by  tliem,  as  to  their  non-proinise  to  accept  the  new 
draft.  Neithor  omission  nor  authority  applies  hère.  That  case 
was  npon  an  averment  of  actual  acceptance  of  the  '-ill  by  the 
Défendants,  as  set  ont  in  the  first  eount  of  the  <leclaration  in 
that  case,  whorcas  in  fact  no  acceptance  whatever  had  iieen 
ifiven,  but  only  a  verbal  promise  niade  previously  to  accept  a 
l)ill  to  be  drawn.  The  point  held  in  that  case  was:  "that  a 
])romise  to  accept  a  l)ill  not  yet  drawn  does  not  amount  to  an 
aeoeptance  of  it,  althoui^h  the  bill  should  afterwards  be 
dis(!()Untod  for  the  drawer  on  tho  faith  of  such  promise,"  and 
this  rulin^  .settled  a  lonfi  disputed  point  of  commercial  law  as 
<)l)served  by  Baron  Parke,  who  gave  the  judgment;  he  said 
the  ruling  did  not  apply  to  a  promise  to  honor  an  oxistinjç 
liill  :  roason  points  ont  that  in  oi'dor  to  constitute  an  acceptance 
tliere  ought  to  be  a  l»ill  in  existence  which  could  be  accepted, 
and  to  hold  that  the  same  would  be  an  acceptance  or  not, 
according  to  the  subséquent  continj^ency  of  the  holder  of  the 
bill  having  notice  of  it,  would  introduce  a  stranj^e  anarchy 
and  confusion  into  thc  rehitions  of  the  parties  to  the  bill,  the 
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(Irawer  boingf  an  exception  ns  to  sonie  jind  not  to  othor  indor- 
sers.  A  .siniilar  rulin^  to  this  Enfiflisli  on<i  provails  in  tlic 
United  States  Courts,  and  Mr.  Justice  Story  says  in  refei'ence 
to  sucli  caHes  :  "  a  contrary  opinion  or  ruling  is  at  once  unsound 
in  policy  and  full  of  inconvenience,"  but  tlie  principles  invoiv- 
ed  in  such  cases  do  not  apply  lu'j-e.  Tliey  wore  actions,  upon 
promises  to  accept  bills  and  notes,  but  not  (iffected,  whereas 
tbis  action  is  substantially  t'or  the  recovtM-y  of  nioney  sent  to 
the  Appellants  for  a  spécial  purjiose,  and  appropriated  liy 
tliem  witlumt  performing  the  condition  on  which  it  was  pro- 
cured  for  tlieni.  Under  ail  forefj^oing  circunistances,  Appellants' 
second  motion  could  not  be  j^ranted,  even  if  it  was  not  irre- 
ffular  in  its  form,  and  was  properly  rejiscted  by  tli(>  (-ourt 
bflow.  Both  motions  of  Appellants  liavin<f  been  properly 
rejected,  tliose  parties  hâve  no  standing;  in  the  cause,  and  the 
judgment  appealed  from  nuist  be  contirmed  in  its  ettect  and 
final  resuit  for  the  reasons  stated  above  ;  to  judge  otherwise 
wouhl  involve  the  lejj;al  inconsistency  of  compelling  the  baîd< 
actually  to  advance,  without  recoursc,  its  moneys  to  Appel- 
lants to  enable  thcm  to  pay  offtheir  indebtedness  to  the  l)ard\, 
fi'om  whoni  they  obtain  the  money  in  wilful  bad  faith. 

Cahon,  J.  :  Les  Défendeurs,  lorsqu'ils  re(;urent  le  montant 
du  chèque,  savaient-ils  oui  ou  non  que  le  chècjue  n'avait  été 
fait  payable  à  la  Banque,  par  l'endossement  du  caissier,  (|u7i 
la  condition  expresse  que  les  Défendeurs  accepteraient  la  traite  '. 
S'ils  le  savaient,  ils  ont  commis  une  fraude  en  se  faisant  payer 
le  chèque  et  en  refusant  ensuite  d'accepter  la  traite,  Or  cettt; 
connaissance  des  Défendeurs  paraît  établie  par  les  lie  t^t  12e 
réponses  des  jurés,  et  aussi  la  5e.  Si  la  maison  Torrance  ne 
voulait  pas  accepter  la  seconde  traite,  elle  devait  en  informer 
la  Banque,  qui,  dans  ce  cas,  n'aurait  pas  payé  le  chè(|ue,  tpii 
n'était  payable  qu'à  cette  condition  que  Yarwood  doit  avoir 
communiquée  à  Torrance.  C'est  à  Torrance  que  le  montant  du 
chèque  a  été  payé,  ils  ont  refusé  d'attendre  au  lendemain.  Les 
Défendeurs  ne  paraissent  pas  avoir  agi  convenablement.  La 
Banque  devait  réussir  dans  son  action,  c'est  ce  qui  a  eu  lieu. 
Les  Défendeurs  ont  été  condamnés.  Ce  jugement  paraît  cor- 
rect et  doit  être  'confirmé.  Il  est  fondé  sur  la  connaissance 
suffisamment  alléguée  et  prouvée  qu'avaient  les  Défendeurs, 
lorsqu'ils  se  faisaient  payer,  le  17  juillet,  le  chèque  que  leur 
avait  envoyé  Yarwood,  avec  la  nouvelle  traite,  que  cet  envoi 
ne  formait  qu'une  seule  et  même  transaction,  et  que  le  chètjue 
n'était  payable  qu'en  autant  que  cette  traite  sei-ait  acceptée. 
Cette  connaissance,  qui  est  le  fait  important  dans  la  cause, 
ressort  de  l'ensemble  des  réponses  des  Jurés  et  surtout  de  celles 
aux  5e,  lie  et  12e  questions,  et  aussi  de  la  preuve  dans  la  cause, 
(jui  établit  une  de'viation  aux  usages  du  commerce  en  pareil 
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Cfis,  (\n\  indique  ou  fait,  du  luoir.s,  |>n''sunior  (|Ue  les  Dôt'ou- 
ili'in'H,  iMi  a^nsHiint  ainsi,  étaioit  i'ux-inr>ine.s  sous  riniprcssion 
(|iic  it'ur  coinluitt'  n'i'tait  ])a.s  tout  à  t'ait  correct»-. 

Dl'VAIi,  Ch.  d.  :  Also  coiicurrc'd,  statin^'  that  lie  wiis  cjuiti' 
satisHi'd  that  Appt'llants  kuew  p»M-t'octly  wtdl  why  tlic  dii-ck 
was  ;^iven  to  V'arwijod  at  London,  an<l,  if  they  did  not  choost' 
t(i  fulHl  tlie  condition  on  which  it  wasgivou,  it  was  tlicir  duty 
Mot  to  use  tlic  clieck.  As  to  tho  judj^nnent  hising  for  tlio  uniouut 
ol"  thc  tlnift.  instcad  of  tlit;  aniount  of  tlio  clu'ck,  tlio  Court 
coiisidcri'il  that  a  nierc  ch.'rical  on-or  which  it  would  n^ctify 
iii  its  own  judj^MRMit. 

Tlic  followint^-  was  the  jiidfi^nu'ntof  tlio  Court  :  "  Tho  Coui-t, 
coiisidcrino' that  thc  niaterial  allcj^ations  of  HcHpondonts  ha\(! 
Im'cii  duly  t'stablishod,  as  also  tlu'  sutticicncy  in  law  of  thc 
siiii]  alififations  to  niaintain  thoir  action  in  tins  hchaU";  consi- 
dciitin'  that,  in  the  ju<l^ment  ivndcrcMl  on  tlu;  -'ilst  day  of 
DtHH'uibcr  IHO.S,  by  the  Suporior  ('ourt,  sittin^  at  Montréal, 
wiicivlty  Appellants  w(;ro  adjudgcd  and  condenined  to  ])ay  to 
llt'spondcnts  the  suni  of  !?1(),0()5.2.')  with  the  interest  an(i  costs, 
liy  th(!  said  judfjniont  adjudged,  there  is  no  orror,  dotli  con- 
linu  the  said  jud^ment,  for  tlu;  paynient  by  tho  said  Appcd- 
laiits  to  the  said  ll(^spond(;nts  of  the  .said  condenination  nioney 
of  !?l(),()()").2ô  with  the  interest  and  costs  aforesaid,  for  the 
caustis  following,  and  not  for  the  reasoiH  in  said  judj^nient  set 
fortli,  naniely  :  !?10,0()0,  part  of  the  ,said  condeiunation  nioney, 
as  beini;;  the  proceeils  of  the  check  datçd  at  Jjondon,  in  (  )nta- 
rio,  the  lôth  day  of  July  1<SG7,  tlrawn  by  Yarwood,  and  ac- 
ceptcd  by  Respondents  at  London  and  payable  as  cash,  at 
Miintreal,  by  Respondents  to  Appellants,  or  their  order,  whieli 
said  check,  ondorsed  by  Appellants,  was  paid  to  theni  by 
Respondents,  at  Montréal,  on  the  I7th  day  of  July  1IS()7,  upou 
the  faitli  that  Appellants  woidd  accept  the  renewal  draft  for 
SI (),()()()  «lated  at  London  on  the  said  L5tli  day  of  July,  LSOT, 
drawn  upon  theni  by  Yarwood,  in  favor  of  Respondents,  at 
Montréal,  and  jmyable  at  three  nionths,  to  Respondents,  or 
order,  and  which  said  renewal  draft,  at  the  tinie  of  the  pay- 
nient of  the  .said  check,  was  in  the  possession  of  Appellants, 
in  tluï  usual  coixrse,  for  the  jMirpo.se  of  their  acceptance  there- 
of  :  considering  that  the  suni  of  810,000,  the  contents  of  the 
olieck,  were  the  procee<ls  of  the  discount  in  full  by  Respon- 
dents, at  London,  for  Yarwood,  of  liis  renewal  draft  upon 
ApiMiUants,  which  renewal  draft  and  the  cliock  were  to  be 
applied  specially  to  the  renewal  and  retireinent  of  Appellants' 
acceptance  for  $10,000,  held  by  Respondents  at  Montréal,  to 
mature  an<l  be  payable  to  theni  tliere  by  Appellants,  on  the 
bSth  day  of  July  LSOT,  and  which  check  was  sent  and  trans- 
niitted  to  Appellants  by  Yarwood,  for  the  .spécial  pur[)0.se  of 
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licinii^  so  upplicil,  with  tlic  ronowal  draft,  t'or  tlio  roiicwai  iind 
iTtiri'iiKMit  oF  tlic  iiccoptftuco  oF  Appullaiits  to  mature  as  al'orc- 
Haid,  tlie  wliolo  to  tlie  kiinwlcdiro  ot'  A|)p(illaiits  ;  consideriii;^ 
Appt'llaiits,  liavitif,'  knowlodf^a'ot'  tho  said  transaction  Ix-twecn 
H(!.spondLMits  and  Yarwood,  at  London,  and  of  tlie  sojidin^' 
and  transinittinfi;  of  tlie  clieck  of  Appellants  for  tlio  spucial 
pnrposo  aforesaitl,  and  havini,'  in  thoir  ptwsession  tlio  ronowal 
draft,  for  aocoptancc  tlicreof,  whicli  tliey  had  resolvccl  not  to 
accopt,  knowint^Iy  avoided  the  spécial  purposo  for  wliicli  tlic 
('lit'ck  liad  In'en  sont  and  tran.sniittiMl  to  tluMii,  and  convortcd 
and  appropriated  t\w  suu»  of  $1(),0()0,  tho  proceods  of  the 
cliL'ck  to  tlieir  own  benotit  and  advantaiîe  ;  considei'in<f  tliat 
Appellants,  aftcr  tlioir  recoipt  of  thcir  procoods  of  tho  check, 
and  to  avoid  tho  spécial  pnrposo,  of  ronevvinf»  nnd  rotiriiif^ 
their  accoptaneo,  refu.sod  to  accept  the  renowal  draft  upon 
thein,  the  costs  of  the  protosting  whereof  for  non-acceptanco 
and  non-pa\'inent  aniount  to  the  snni  of  $5.2'),  other  part  of 
i\w  condenmation  nioney  above  imntioned  in  the  ju(l«:,'inont 
of  th(^  'îlst  Deconiber  1807,  which  judj^nient  for  the  snni  of 
8 10,00.'). 25,  with  interost  and  costs  therein  nientionod  for  tho 
above  and  forogoing  reasons,  is  conh'rincd.  ('riie  Honorable 
JndgoH  Drunnnond  and  Moidc,  dissenting)." 

David  Torrance  et  al.  appealed  to  the  Privy  Council. 

Mr  P.ENMAMI\,  Q.  C,  and  Mr  CouEN  for  the  Appellants: 
Article  4.'}.'}  of  the  Code  of  Procédure  of  Lowor  Canada  enacts 
that  "  whonevor  tho  verdict  of  tho  jury  is  upon  matters  of 
faet  in  accordanco  with  th(!  allégations  of  one  of  the  parties, 
tho  court  may,  notwithstaiuling  such  verdict  render  judgntont 
in  favour  of  tho  other  party  if  the  allégations  of  the  former 
party  are  not  sufficient  in  lavv  to  sustain  his  pretcnsions."  Jn 
this  case  tho  allégations  of  the  Plaintirts  were  not  sufficientin 
law  to  sustain  their  pretcnsions  notwithstanding  the  verdict  of 
tho  jury.  The  déclaration  was  bad,  and  there  was  no  cause  of 
action.  If  the  choque  was  given  to  Yarwood  without  condi- 
tion, we  could  not  be  bound.  As  to  the  letter  of  the  iSth  of 
July,  1807,  Yarwood  never  held  out  that  he  was  acting  as  the 
agent  of  Torrance.  The  principal  debtor  and  creditor  made 
arrangements  for  tho  payment  of  tho  choque  whilo  in  London, 
which  released  the  surety,  though  ho  was  not  aware  of  it, 
being  at  Montréal.  If  the  creditor  does  anything  by  which 
the  interost  of  the  surety  is  aff'ectod,  he  is  discharged.  The 
court  in  Canada  says  :  "  Wo  will  not  go  into  tho  question 
whether  the  arranuoment  is  or  is  not  for  the  bonetit  of  tlio 
surety.  It  is  onough  that  tho  .surety's  position  is  altorod."  Tho 
case  of  tho  Bank  of  Iniainl  vs  Archer  (l)  is  an  exact  coun- 
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t('r|)iirt  (il'  tlio  prosout  case.  (Lord  Justice  Mkf-Msii  :  Tlic  jiro- 
riiisc  tlicrc  was  to  acct'jit  a  liill  not  yct  drawii.)  Tlif  case  ni' 
Krij  vs  (Jdtrsinin'lh  (I)  is  in  point.  'IMiero  is  an  l'stoppcl  l>y 
(•oiiiliu;t  :  (Jhirkc  vs.  I/iirt  ('2).  Overeiitl  i(' ({ariwif's  {'.V),  nnw 
iimlor  appcal  io  tlic  }l(j)is((  of  Lords,  decidt'H  tliat  j^iviii^  tinit- 
tu  tlif)  siiri'ty  is  l'iioii^li.  In  tlic  notes  to  thc  casi-  ol'  Rccx  vs 
lliirrnxilitn  (Tnilor's  Leadinj,'  C!asrs  iti  K(|uity,  p.  !»!>(),  4tli 
id.)  Ail  tlii'  oasL's  are  coll<!cteil.  An  action  woidd  not  lie  f«»r 
iiidiicy  liad  and  l'cccivcd. 

Tlic  jnili;iiient  oi"  tlieir  Tjordships  was  ('eliverrd  l>y  lord 
justice  Mfllisli:  Tins  is  an  appeal  t'rotn  a  décision  ot'  tlu;  Court 
di'  (^Jiici'n's  Heiich  in  Canada,  l»y  whicli  tlioy  attii'ined  tlie  jndj^- 
iiiriit  of  tlii!  (-ourt  Ih'Iow  tliere  in  wliicli  it  was  licld  tliat  tlie 
l!!ii\k  ot'  lîritisli  Nortli  Ain(;ric,i  wei'e  entitle<l  to  ri^cover  a  suni 
(if  ."^lO.OOO  and  intercst  a{:fainst  Toi-i'ance  &  C^o.  The  i'aets  are 
set  ont  in  the  déclaration,  and  in  tlie  Hndin^s  oi'  tlie  jury, 
ihc  sulistance  ol"  tlio  (k't'uiieo  havin<^  been  a  deinal  ot'  ail  the 
niaterial  tacts  allenred  in  the  (Kîclai'ation  and  thost'  Tacts,  a 
^nv.it  nmnher  ot'  issues,  havinj^  boen  let't  to  the  juiy,  and  the 
jiny  liaving  given  thoir  detemunation  upon  theni.  Thi!  real 
(jUf.stion  to  Ije  deterniinated  is  whether,  havinjjf  regard  to  the 
tact  allegL'd  in  the  declai'ation,  and  the  Hndings  ot'  the  jtny, 
a  cause  ot'  action  sutticiently  appears  to  cntitle  the  Baidc  ol' 
lîiitish  Nortli  America  to  recover  tins  suni  ot'  nioney  agaln.st 
.Mfssr.s  Torraiice  and  Co.  'l'Iu;  niaterial  facts  as  found  were 
thèse:  The  ]»aid\  ot'  lîiitish  North  America  were  the  holders 
l'or  value  ot"  a  liill  of  $1(),(K)(),  which  had  been  diawn  by 
Iv  M.  Vaiwood  upon  Moisrs  Torrance.  As  t'ound  by  the  Jury, 
.Me.ssi's  Tori'ance  were  accommodation  acceptors,  and  it  was 
the  duty  ot'  Yarwood,  as  Letween  him  and  Torrance,  to  ])ro- 
vide  l'or  the  bill,  wdieu'  it  became  due,  at  Montréal,  on  the 
bsth  of  July.  On  the  l;5th  ot'  July,  Yarwood  applierl  to  tli»^ 
IJank  ot'  Ih-itish  \orth  America  to  (.'iiable  him  to  reiiew  tlu' 
bill,  and  ho  ix'pirsented  to  the  baidc  that  Me.ssrs.  Torrance 
wduld  be  williii"'  to  corne  into  an  aixi'eenient  to  renew  the  bill 
.ind  to  accept  the  renewc-d  bill  and,  thereupon,  it  was  ari'ang-ed, 
lietween  Varwood  and  the  liank,  that  a  new  bill  slumid  be 
ilrawn.  A  new  bill  was  drawn,  on  the  15th  ot'  July,  at  three 
aïoiiths'  date.  It  was  discounted  by  the  bank  t'oi-  Yarwood, 
iiMil  lie,at  the  same  time,  in  order  to  ]»i'o\id(,'  t'inids  to  take  up 
tlie  bill  which  became  due  on  the  IfSth  July,  dn^w  ache<pie  on 
tlie  bank,  in  l'avor  of  Messrs.  Torrance,  or  ordi-r.  That  cluMpio 
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tlio  liauk  HCC('pt(Mi,  payiibh?  ut  par,  at  Moutn-al  ;  tliis  transac- 
tioii  iiikiiij;  place  on  I^oiidoii.  'riii-y  tluMi  lii'liv.Tt'il  tlic  cIiimuh' 
to  VarwMod,  ami  Varwoixl  forwanlfd  tlu'  clu't|U('  to  Mt'ssis, 
Torranco,  witli  a  Ictter  iii  wliich  hustatt'd  :  "  I  liavc  drawii  ou 
"  yo.i  to-day,  at  tlii'cf  inoutlis,  for  !:< I (),()()(►.  aiid  iiiclosc  cli('(pic 
"  on  15.  M.  N.  Anu'i'ica,  l'or  saine  aniounfc,  to  retire  liill  dne  on 
iMtli  inst."  'riiat  letter,  liavinj,'  lieen  sent  on  tli"  l'jtli  ol"  -Inly, 
witli  tlie  diecpie,  arrived  at  Montréal  on  the  inorninj^  of  tlie 
I7tli,  and  w  •'*  tliere  i-eceivecl  liy  Messrs.  Torranc*'.  'i'Iie  Itaidx, 
at  tlie  Hfinie  tinie,  sent  tlie  reiie\ve<|  Mil  of  tlie  ! ')tli  oi"  ,lulv  U) 
tlieir  inanat^er,  at  Montréal,  to  olitain  tlie  acceptMiuM'  oF  Messrs. 
'ronance,  to  tlie  l'enevved  l»ill,  and  tlie  l>ank,  on  tlie  iikcii- 
ilUf  of  tlie  17tli  diilv,  Ii'lt  tlie  l'eiiewed  Itill  witli  Messrs.  'l'or- 
rance,  for  tlieir  acoeptance,  it  Wein;^  tlie  praotice  tliere  tliat 
24  lioui's  ai'e  allowed  liefore  tlie  drawee  détermines  wlietlier 
lie  will  accept  or  not.  Tliat  liavin»;  Iteeii  left  for  acceptanee, 
on  tlie  niorniiif;  on  tlie  !7tli  of  -ruly,  on  tlie  afternoon  of  tlie 
ITth  of  duly,  Messr.s.  Torrance  pre.seiited  tlie  clieiple  for  810,- 
000  at  tilt!  Iiank,  and  receivetl  payinent  of  it.  iSlessrs.  'i'or- 
rance,  tlio  saine  day,  <^ave  notice  to  Yai'\V()0(|  tliat  tliey  reftis- 
od  to  accept  tliH  renowed  hill.  Tliere  vvas  a  letter  received  tlio 
sanie  <lay,  or  the  next  <lay  l»y  (îraiiip,  one  of  tlie  partiit^rs  in 
tlie  firni  of  Torrance  &  ('o.,  aii<l  nnotlier  letter  subse!|Uently, 
whicli  fidly  explainiMJ  tlio  whohî  traii-saction.  It  is  not  neces- 
sary  to  (Miter  into  tlie  sulisetpient  letters,  becanse  tliey  are 
roally  not  niaterial,  but  Messrs.  Torrance,  on  the  iSth,  duly 
paid  the  tirst  hill.  The  niaterial  (piestions  siilmiitted  to  tlie 
jury  wliero  thèse:  "  Fiftli,  did  Yarwood  rtîtpiest  l'iaintiff  to 
"  discount  said  (h'aft  of  the  lôth  day  of  .Tuly,  ISOT,  ami  allow 
"  liiiii  to  draw  a  cluMpu^  for  the  full  aniount  thereof,  in  oi'der 
"  tliat  lu;  niiifht  tlierevvith  retire  the  tirst  nientioned  draft, 
"  and,  upon  the  représentation  and  en<jfae'onient  l»y  hiin  tliat 
"  l)ef(;ndants  would  accept  such  new  draft,  and  did  IMaintitt 
"  discount  such  new  draft,  and  accept  tho  chèque,  and  ci'rtify 
"  it  as  bein^  payablt;  in  cash,  at  Montréal,  on  the  faith  of 
"  such  représentation,  assurance,  and  nndertakin<i;,  and  <l(ili- 
"  ver  it  to  Y^arwood  for  tho  purposo  aforesaid  ?  "  Ami  to  tliat 
they  reply  "  Ye.s."  Tlien,  tho  Oth  asks  about  the  contents  of 
the  letter,  and,  on  that,  they  say  ;  ''  Yarwood  i-eiiiitted  the 
"  chèque  in  lus  letter  of  the  15th  of  Jnly,  l.SOT,  to  covisr  tlie 
"  draft  due  the  ISth  instant,  without  oxplaininc^  how  ho  had 
"  obtained  it."  Then,  tho  llth  is,  when  they  so  pre.sentod  the 
"  cheipie  for  payniont,  did  they  know,  or  had  they  reason  to 
''  beliove,  that  it  reprosenteil  the  proceods  of  tho  draft  of  tho 
"  15tli  of  July,  l.S()7,  and  that  such  draft  was  only  di.scount- 
"  ed  upon  the  faith  that  th(!y  would  accept  it  V  'Vhc  answer 
io  that  is  :  "  We  are  of  opinion  tliat  Défendant  had  reason  to 
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lnlitivr  tlmt  tlu-  clit'(|ue  wiim  tlii;  proeecds  of  tlio  ilnift  of  tlic 
l.")tli  iiF  .liily,  ainl  tliat  tlu-  il.'iit't  wiis  (liscountcil  iipnii  tlic 
l'aitli  tlif  DrlV-iidants  woiild  acccpt  it."  TIidsc  liciii^r  tli«'  fiicts 
l'uiiiiil,  tlir  n-nl  iiiiitcrial  ;|Ut'stit)ii  appears  t«)  \n'  tliis  :  Mcre  is 
a  liill  of  cxcliaii'^c  drawii  liy  V'arwood,  and  noccptcil  l)y 
Mcssis.  Torraiicc,  lit'  whicli  tlif  liaiik  arc  tlic  lioldcrs.  Tlifri'  is 
a  pDposd  on  tlic  tlic  part  of  Yarwood  to  rcm-w  tliat  Mil.  It 
is  oltviou.s  tliat  tlu'  hili  coiild  not  1h>  rt-ncwod,  txccpt  witli  tlic 
(•(iiiscnt  of  thrt'c  pcrsons,  naiiitily,  \'arvv()od,  tlu;  hatdv  and 
Mcssis.  'l'orraticc  ;  witliont  tlic  consent  of  Mcs.srs.  'I\»i'ranc'c,  it 
wiis  ol)viou,s  tliat  tlic  bill  could  not  lie  rcncvvcd.  Tlicii,  Var- 
wuiid  and  tlic  haidc  do  a;.trcc  to  tlic  rcnc'wal.  Tlu-n,  tlic  first 
(|Uistioii  is,  wcrc  Messrs.  'l'orrancc  infoniicd  of  tlio.sc  facts 
Ipcforc  tlicy  ])rcHcntcd  tlic  clic((uc  f  Now,  tlic  jury  liavc  found 
lis  il  fact  tliat  tlicy  liad  rcason  to  Kclicvc  tlicni,  wliicli,  in  tlicir 
i.ordsliips'  o|)inion,  in  tlic  saine  tliinjf  «  •  Mndiii^f  tliat  tlicy 
liad  loiowlcd^c,  of  tliciii,  and  tlicrcforc  tlic  rcsult  of  it  is  tliat 
tliry  liad  knowledgc,  at  tlic  tinie  vvlien  tlicy  |)rcscntc(I  Htc 
(•li(i|iic,  tliat  liotli  tlic  P)aiik  of  Hritish  Nortli  America  aiiil 
\'ar\vood  [)roposiiif^'  to  tliciii  to  rciicw  tlic  l)ill  of  c.\(;liaiii^c, 
,iiid  tlicy  liad  knowled^c  tliat  tlu;  chc(pic  was  forwardcd  tu 
tluiii,  on  tlic  assiniiption  tliat  tlmy  would  as.sent  to  re.  ■  w  tlu^ 
Itill  of  c.\cliaii<^e,  aiid  witli  tlic  vicw  tliat,  for  tlic  purfio.sc  ol' 
ciial)linj;'  thein  Lo  ri.new  it,  tlicy  sliould  liavc  tlio  clicipic.  iu 
ordtn-  tli:it  tlicy  nii^dit  ubtain  fiuuls  witli  wliicli  to  pay  tlic 
tiist  Mil.  Tlicn,  tliat  bcinj^  so,  it  appcars  to  tlieir  Jjordsliips 
iiiost  clcarly  that  Messrs.  Torrance  werc  hoinid,  citlicr  to 
refuse  or  to  acccpt  tlie  otlcr  tliat  was  niatlo  to  tlieiii.  Tlierc 
Wiis  an  oHcr  ni.'ulc  to  tliciii,  on  liehalf  of  l)oth  parties,  on  hc- 
half  of  tlu;  liank  of  lîritisli  Nortli  America,  and  on  hclialf  of 
\'ar\voo(I,  that  tlity  would  as.sciit  to  ronew  tlic  hill  of  itx- 
cliani^fc,  and  tlie  cliecjuc  was  j^ivcn  to  tliciii  for  tlic  |)urpose  of 
eiial(lin<;  tliom  to  carry  ont  tlic  roncwal,  it'  tliey  a.s.scutud  to 
it.  Thercforc,  it  appears  tliat  tlu\y  wcrc  entitled  to  do  ono  of 
two  tliin^rs,  citlier  to  acccpt  tlic  oH'cr  tliat  was  madc  to  tlicm, 
and,  tlieii,  tliey  wcrc  hound  to  acce])t  tlii'  bill  of  cveliari^c,  or. 
else,  tlicy  wcrc  cntitlud  to  X'cject  tlic  otfcr  tliat  was  madc  to 
tlieiu,  and,  tlicn,  if  tlic}'  did  tliat,  thcy  wcrc  bound  to  retnrn 
tlie  che(|Uo.  lUit,  witlioiit  j,nvin^  any  notice  to  tlie  baiik  that 
they  acccpted  or  rcfused  thc  t)tfcr  madc  tu  tliciu,  tlie  took 
upon  thciiisclvcs  to  présent  thc  checpic,  and  get  it  cashcd. 
Now,  it  appears  to  thcir  Lordships  quite  clcarly  that  they 
werc  not  entitled  to  takc  advantage  of  thc  a<i,re(!iiiciit  vvliich 
liad  been  madc  bctwccn  Yarwood  and  tlu;  Bank  of  IJritisIi 
North  America,  to  wliicli  tlu  ir  asseiit  was  rcipiestcd  by  («ash- 
iiic-  thc  chciiuo,  unlcss,  they  mcant  to  bind  thcii;.sclvcH  to  act 
upon  thc  agreciiicnt  by  accepting  thc  bill  oï  oxcluinge.     'l'hat 
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IiciiiL;  so,  tlio  ci)nso(|Uonco  is  tliat  liaviiifr  actcd  npon  it,  and, 
thon  altorwanls.  havinjj  rcfuscd  to  acct'pt  tlic  bill  of  exchaiif^c, 
tlu'y  wcre  lK)nn(l  to  retuni  tlio  monoy  wliidi  tlicy  liad  ob- 
taincd  on  what,  tlu;  bank  must  h»"o  understood  to  be  a  ropre- 
aentation  tliat  they  wcro  ^'oing  to  accept  tlio  oftor  tbut  was 
niade  to  tlioni,  and  f^ning  to  accept  tlio  bill  >f  cxcharifje.  It 
doos  not  appiiai'  to  tlieir  Lordsbips  tliat  it  is  rcally  necessary 
to  say  prccisely  what,  il"  tliestî  tacts  had  ariscMi  in  England, 
and  it  had  beconie  necessary  to  ln-intr  an  action  or  to  filo  a 
bill  in  England,  wonld  hâve  been  the  précise  reinedy  whicli 
wonld  hâve  been  open  to  a  person  iîi  England,  wliether  it 
would  bave  been  an  action  for  not  accepting  the  bill  of  ex- 
chanj^e,  or  an  action  for  nioney  had  and  rcceived,  or,  whcther 
it  wonld  bave  been  a  bill  in  efjuity  to  recover  back  the  nioneys 
as  hâve  been  oVttained  in  bad  faith,  thougli,  if  it  wore  neces- 
saiy  tt)  give  an  opinion  npon  that  point,  probably  an  action 
for  inoney  had  and  received  would  be  the  real  l'emedy  wdiicli 
woulil  be  open  in  the  courts  hère  ;  that,  liowever,  is  a  techni- 
cal  (piestion.  The  substantial  and  real  (juestion  is  that  it  was 
a  Miatter  of  bad  faith.  I  do  not  niean  to  inake  any  reniark 
anainst  Messrs.  Torrance's  character  at  ail,  but,  still,  under 
the  circuMistiinces,  a  niatter  of  ba<l  faith  ;  that,  when  they  got 
the  chèque,  with  full  notice  that  the  c]ie(|ue  was  only  given 
to  theni  on  the  assuuiption  that  tluy  would  conie  into  the  ar- 
l'angenient  of  renewing  t)ie  bill  of  exchange,  it  was  a  niatter, 
as  it  ap]iear  i  to  their  Lordi^hips,  of  bad  faith  for  theni  to  go 
and  cash  the  cheiiue,  being  deterinined,  at  the  very  saine  tinie, 
and  liaving  aiready  niade  up  tlicir  niinds,  that  they  would 
refuse  to  accept  tlu;  bill  of  exchange.  Then,  it  was  contended 
by  Mr.  Benjamin,  in  bis  very  able  argument,  that  Messrs. 
Torrance's  position  was  altered  by  the  arrangement,  and  that 
lie,  being  a  surety,  was  thereby  (lischarged.  Their  Lordships 
are  not  able  to  see  in  whf.t  respect  bis  position  was  altered. 
Cei'taiiily  no  time  was  given,  becau.se  the  first  bill  of  ex- 
change was  not  due,  until  the  lîSth  of  July,  and,  before  tlu; 
Hrst  bill  was  due,  the  second  bill  niust  either  liave  been  ac- 
cepte«l  or  rejectcd  ;  and  Yarwood  was  not  di.scharged  froiii 
any  obligation  wliicli  lie  had,  because  bis  only  obligation  was 
to  provide  the  funds  on  the  I8th  of  July.  The  argument  secnis 
to  be  that,  having  made  tliis  arrangement  witli  the  bank,  he, 
as  .■„  niatter  of  fact,  would  not  mnke  any  other  efforts  to  ob- 
tain  the  funds.  He  was  not  discharged  froui  obtaining  thetn. 
IJis  lial)ilities  reniained  exactly  what  tliey  were  before,  and  if 
tlie  bill  had  not  been  renevveci,  tliat  is  to  say,  if  Messr.s.  Tor- 
rance  did  not  accept  the  bill  of  exchange,  no  time  would  bave 
been  given,  because  lie  would  bave  been  instantl}'  liable  on 
both  biils.  Therefore,  their  L(jrdslii[)s  do  not  see  that  tliere  is 


DE   LA    PROVINCE   DE   QUÉBEC. 


95 


iiny  j^M'ouiul  for  saying  that  Messrs.  Torrancti  \n  ero  «lischarged, 
liceanse  tlieir  position  as  surety  was  altcred  or  attectcnl  Ity 
wliat  was  donc.  It  is  very  difficult  to  say  how  a  sui-oty's  posi- 
tion caii  1)0  altcred,  because  tlie  two  parties  say  :  "  VVe  ofi'er  to 
"  vou  to  postpone  your  payment  for  three  nionths,  if  you  like 
"  to  acccpt  it,  you  niay  either  accept  or  reject  it  ;  Imt  \ve  off'or 
"  to  }()u,  if  you  please,  to  })()stpone  your  lialtility  to  pay  us 
•'  for  three  nmntlis."  It  appears  to  their  Lordships  that  that 
(lid  iiot  liarin  to  the  surety,  and  could  not  hâve  the  efiect  of 
discliiirging  hini.  Home  authorities  wcre  cited,  there  was  the 
case  of  the  Ihmk  of  Irelavd  vs.  Arch'/r  (1),  the  facts  of  wliich 
do,  to  a  certain  extent,  resend)le  the  facts  in  tlie  présent  case  ; 
luit  really  tlie  only  question  tliat  was  decided  in  that  case, 
tlie  only  que.stion  which  was  reserved  hy  the  judge  at  tlie 
trial  was  whether  a  pronii.se  to  accept  a  foreign  i)ill  of  ex- 
eliaiige  hefore  the  bill  of  exchange  was  drawn  aniounted  to 
iiii  acce])tance.  No  ((Uestion  whatever  was  raised  respecting 
aiiy  riglit  t(j  recover  under  money  had  and  received,  or  in 
any  otlior  way.  The  other  case  which  wius  cited,  Kn/  vs. 
Cofcnworlh  (2),  appears  to  their  Lordships  to  hâve  no  hearing 
on  the  ])resent  ca.se.  On  the  whole,  their  Lordships  are  of  opi- 
nion that  they  niust  hund)ly  advi.se  Her  Majesty  that  the 
jndgnient  of  the  Court  of  Queen's  Bcnch  for  the  Province  of 
(^)uehec  should  be  affirnied,  and  that  this  appeal  should  bu  dis- 
niissed  with  eosts.  (12  /.,  p.  :i25  :  L5  J.,  p.  IGÎ)  :  17  J.,  p.  IM  ; 
2  /.'.  L.,  J).  lu  ;  4  II  L.  p.  54.S  ;  5  /..  R.,  P.  C.  Appeals,  p.  24(i.) 

Thomas  and  IIollams,  Solicitors  for  tho  ApjH'Ilants. 

Hl.sc'lloFF,  BoMl'AS  and  Bischoff,  Solicitors  of  the  Ue.spon- 
dcnts. 


JUDICIAL  BOND.-HTPOTHEC-PRESCRIPTION.-SDBROGATION. 

Sui'EiUOU  CouiiT,  Montréal,  Oth  July,  LSG8. 
Corain  MoNK,  J. 

HKKTIlEf.KT    VH.  DkXHE  et  (d. 
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lli'il  :  l.st.  Tliat  il  jiulicial  bond,  cxticiited  in  1S44  iunl  not  iiy|Hitlie- 
ciiliii^  iuiy  property  ow  its  la('e,  ))Ut.  diily  ri'tristerixl,  <i]K?riit('(l  as  ti  niort- 
\:;ï<^q.  (in  ail  tho  nroiicrty  of  the  bomlsnien  then  held  hy  tlieni  witliin 
(lie  re^i.stration  (listriot. 

'-'ml.  l'urtes  «ued  liypothecarily,  in  respect  of  projjerty  held  l)y  thern 
in  virtne  of  H  donation  froni  tlie  (lelitor,  cannot  plead  the  prescription 
iifton  ycars,  if  tiiey  liavo  beconie  heirs  at  law  of  tho  debtor,  by  reason 

(!)  11  i\I.  iuul  \V.,  .'J83. 
(2)7  Ex.,  595. 
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of  liis  (lebt,  fiiice  the  tinte  of  the  donation,  and  hâve  not  renounced  liis 
succession. 

3rd.  A  pariy  payingu  debt  for  whioh  lie  was  liable  witli  othcrs,  and 
obtaining  a  subrogation  sous  mijuj  privé,  niay  sue  his  codebtors  for  tiieir 
sliare  of  tiio  debt,  m  the  name  of  the  original  creditor. 

Tins  was  an  hypothecary  action  based  on  the  tacts  and  cir- 
cunistances  «lisclosod  in  the  remarks  of  counsel. 

WuKTELE,  for  Plaintiff:  By  marriatre  contract  of  the  7th 
of  July,  IS'U,  before  Lacombe,  N.  P.,  Kenjaniin  Borthek't 
granted  a  dowerto  Hek'n  Guy,  of  an  annual  life-rent  ot  £100 
l'Iiey  were  niarried  the  next  day.  Berthclet  was  proprietorof 
certain  property  in  St.  Paul  .street,  which  becanie  liypothe- 
cated  for  tlie  dower.  It  was  sold  by  tlie  Sheriff,  on  the  25th 
of  .Jauuary,  1831),  to  Olivier  Berthelet,  for  £1,9(50.15.0  ;  and,  by 
tlie  judjjjnient  of  distribution,  of  the  20th  of  July,  1844, 
£717.0.8  wa.s  collocated  to  William  Mclutosh,  subject  to  tli»; 
condition  of  <;iving  ffood  and  sufticient  surcties  that  the  pur- 
chaser  would  never  be  troul>led  for  the  said  dow(;r  to  that 
extent.  Mcintosh  having  died,  liis  e.Kecutor,  Peter  Warren 
Dease,  j^^ave  the  requisite  suretyship,  which  was  e.Kecuted  bi-.- 
fore  Mr.  Justice  Gale,  ou  the  8th  of  Auj^ust,  1 844.  By  this 
iiond,  Hut(h  Taylor  and  Dease,  individually  and  per.sonally, 
Ix'camo  joint  and  several  sureties,  and  bound  theniselves, 
towards  Olivier  Berthelet,  to  fi^uarantee  and  indenuiify  hiin 
froui  ail  trouble,  by  rea.son  of  the  dower,  to  the  extent  of  iMc- 
lnt(;sli  s  colhjcation.  The  niarriagc  contract  was  duly  regis- 
tered  on  the  l!>th  of  July,  1844,  and  the  ac^  of  .-uretysliip  on 
the  22nd  of  October,  1844.  Benjamin  Berthelet  died  on  tlie 
14th  of  Xovem'  ei-,  1847,  and  his  widow  sued  Olivi(;r  Berthe- 
let hypothecarily  for  £80.0.8,  being  the  proportion  of  lier 
dower  for  twoyears,  from  the  15th  of  November,  1802,  to  the 
lôtli  of  November,  18(54,  char^eable  to  the  collocation  in 
l'avour  of  Mcintosh  ;  the  other  creditors  collocated  uiider  the 
same  condition  having  ail  paid  their  proportions.  Berthelet 
paid  tlie  ainount,  with  thu  costs,  amounting  to  £7.19.0,  forin- 
iiig  in  ail  £94.0.2.  Dcasc  was  proprietor  of  two  lots  of  lund  in 
Cote  St.  Gatheriiie,  which  becanie  hypothecated  under  the 
Judicial  hypothec  carried  by  the  suretyship.  By  deed  of  dona- 
tion ot'  the  21st  of  N'ay,  18')1,  (irillin,  X.  P.,  lie  gave  theni  to 
his  two  daugliters,  Anieliaand  Matilda  Dease,  tlie  Défendants, 
with  the  condition  that  tliey  should  support  liiiii  and  his  wife, 
in  a  décent  and  becoiiiincj  inanner,  until  their  deceasi".  Dea.se 
died  a  few  years  after,  leaving  his  two  daugliters  as  his  sole 
heirs,  and  tliey  never  l'enounced  liis  succession.  By  his  action, 
Berthelet  had  sued  tlio  Défendants  hypothecarily,  as  the  own- 
ers  aiul  posses.sors  of  the  two  lots  of  laiid  above  mentioned,  for 
the  recovery  of  the  suni  of  £94.0.2,  for  which  Dease  was  bound 
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t(>  iiuleuinify  him,  and  for  the  security  of  wliich  obligation  on 
lii.s  part,  thu  said  propertios  were  hypothecated  under  thejudi- 
ciul  l)ond  entcred  into  by  hini  before  Mr.  Justice  Gale.  The 
I  )ot'enilant8  hâve  pleaded  by  exception  :  Ist  That  they  were  not, 
(it  tiu;  tiiiie  of  the  institution  of  the  «iction,  the  owners  and 
po.ssessors  of  the  lot  tirstly  described  in  the  déclaration  ; 
■2iid.  That  they  should  hâve  been  called  into  the  hypothecary 
action,  in  warranty,  and  that  Plaintiff  lias  no  other  action  ; 
;{ril.  That  the  bond  is  not  a  judicial  bond,  and,  not  containing 
!iuy  description  of  property,  did  not  create  any  hypothec  ; 
4th.  That  they  had  been  in  open  possession,  in  good  faith,  since 
the  2 Ist  day  of  May,  1851,  and  had  acquired  prescription  ; 
.'itli.  That  Mrs.  Berthelet's  renunciation  to  the  connnunity  of 
property,  between  lier  and  her  late  husband,  was  illégal,  fraud- 
aient and  null  ;  6th.  That  Plaintiff  had  been  paid  by  Hugh 
Taylor,  who  had  received  the  collocation  and  was  really  res- 
pousible.  The  Plaintiff  answered  ail  thèse  exceptions  gene- 
rally,  except  the  fourth,  to  which  he  answered  specially  that 
Défendants  had  not  been  in  possession  in  good  faith,  and  that 
tliey  were  liable  and  bound,  in  the  sanie  nianner  and  to  the 
saine  extent  as  their  late  father,  and  could  not,  therefore, 
acijuire  pi'escription.  The  Plaintif!' adniitted  that  Défendants 
were  not  in  possession  of  the  lot  firstly  describetl,  at  the  tiiue 
tlie  action  was  instituted,  and  he,  consequently,  discontinued 
liis  Hctiun  with  respect  to  it.  The  Défendants  hâve,  on  their 
juirt,  adinitted  that  their  father,  Peter  Warren  Dease,  died 
intestat»!,  and  that  they  vvi^re  his  sole  heirs.  The  Defiuidants 
hâve  proved  that  Plaintif!' was  paid  the  ainount  sued  for  by 
Taylor,  the  co-surety  under  the  l»ond,  but  with  subrogation  ; 
they,  however,  failed  to  prove  that  he  was  alone  responsible 
t'(ir  the  debt,  and  it  is  in  évidence  that  the  collocation  was 
received  by  Dease.  The  Plaintiff' subniitted  the  folio wing  k'gul 
propositions  :  On  tke  ind  Exception  :  The  Plaintiff'  bas  not  lost 
liis  right  to  be  indemnified,  by  failing  to  call  in  Défendants  in 
w.irmnty,  and  they  are  liable,  unless  they  prove  that  a  sutfi- 
cicnt  ground  of  defence  to  Mrs.  Berthelet's  action  existed, 
wliieh  they  could  bave  availed  theinselves  of.  The  Plaintiff' 
liad  the  option  between  an  action  in  warianty  and  an  aeti(jn 
tu  be  indemnified  ;  and  hia  présent  action  is  thend'on',  correct- 
ly  brought.  Civil  Code  L.  C,  art.  1520  ;  x'othier,  Vente,  Nos. 
10!),  410.  On  the  Jni  Exception  :  There  are  three  kinds  ot 
suretyship;  conventional,  légal  and  judicial.  The  latf er  is  tluit 
orderod  to  be  given  by  the  judgnient  of  a  court  or  judicial 
iuitliority.  Judicial  suret^'ship  is  entered  into  before  a  judo-e 
of  the  Court  whicb  ordered  it  to  be  given,  and  the  bond  re- 
iiiains  of  record.  A  judicial  hypothec  results  froni  the  act  of 
suretyship  juilieially  entered  into,  without  it  being  iiecessary 
TOME  XVIU.  7 
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to  (lescribe  it  in  any  property  ;  wheu  ontured  into,  before 
1(S42,  it  aff'ects  ail  property  liold  by  the  surety  at  tlie  timo,  or 
accjuirc'd  by  liiin  since  ;  vvhen  between  1(S41  and  bSOO,  ail  pro- 
])(!rty  posscBScd  at  the  timo  ;  and  vvhen  since  18G0,  such  pro- 
])erties  as  belon^  to  the  surety  and  are  described  in  a  notice 
fyled  and  registered  in  the  registry  office.  The  bond  in  (|ues- 
tion  is  therefore  a  judicial  bond,  boaring  hypothec  ;  and,  as 
Dease  vv^as  the  owner,  at  the  date  of  the  bond,  of  the  property 
described  in  the  déclaration,  it  became  and  is  hypothecated 
thereby.  (^i vil  Code  L.  C,  art.  1930,2034,  2035,203(5;  Po- 
thier,  Oblig.,  No.  387  ;  Ancien  Denizart,  Vo.  Caution,  Nos.  3, 
12,14.  On  the  4f h  Exception  :  The  prescription  of  ten  year.s 
is  given  to  third  parties  who  ac(|nire  and  hold  in  fi^ood  t'aith, 
ancl  it  libérâtes  theni  froui  ail  hypothecs  upon  the  property  so 
accjuired  and  held  ;  but  this  libération  is  only  acquired  for 
debts  and  hypothecs  for  vvhich  such  third  parties  are  not 
theniselves  liaV)le.  Where  they  are  liable,  no  prescription  can 
be  acquired.  The  Défendants  are  the  heirs  of  their  auteur,  as 
rennnciation  is  never  presunied  ;  and,  as  such,  are  person- 
ally  responsible  for  ail  his  deV)ts  and  liabilities  They  conse- 
(|uently  caïuiot  c'.aini  any  other  prescription  than  that  which 
])eas(!  could  bave  advocated  himself  or  the  prescription  of 
thirty  years  and  tliis  [)rescriptioii  has  nof  yi^t  accruetl.  The 
])efendants  cannot  therefore  avail  theniselves  of  the  prescri])- 
tion  invoketl.  Civil  Code  L.  C,  art.  (107,  ('51,  735,  2251  ;  Po- 
tliier,  Successions,  ch.  5.  art.  2,  p.  1  :  Pothier,  Prescription, 
Nos.  112,  113,  12(),  12<S.  On  the  ^th  Exrc/ylion  :  Fraud  is 
never  presunied,  and  niust  lie  proved.  No  ])'.)of  wasniade  that 
the  rennnciation  was  fniudulejit,  and  its  validity  is  there- 
foi-e  nnimpeached.  Civil  (Jode  L.  C,  art.  i)92,  2202.  On  the 
{)th  hJxcepiion  :  The  co-surety,  on  paying  the  (K^bt,  has  the 
rio-ht  to  l)e  subr(>irat(>d  in  the  creditor's  ritjhts,  and  lie  can 
e.xci'cise  theni  apiinst  the  principal  (l(^l)tor  for  the  wluile,  or 
against  lus  co-sureties  for  their  e(|ual  sharos.  Taylor,  havinu' 
paid  the  debt  and  obtained  subrof^ations,  was,  therefore, 
authorised  to  sue  in  the  nanu»  of  the  creditor  and  is  entitled 
to  recovcr  the  snni  he  paid,  or  such  portion  as  Défendants  are 
lial>le  towar.ls  hini  for.  Civil  Code  L.  C,  arts.  115(i,  1!)50,  1955  ; 
Pothier,  Oblio.,  Nos.  44G,  55(î,  559  (1).  The  Plaintiff  woul.l  re- 
nwu'k  in  concludinn;  that,  by  the  bond,  ])eas(>  iiidividnally  and 
Taylor  became  the  sureties  in  favour  of  Herthelet,  for  the 
obliffation  entered  into  by  Dease,  in  his  capacity  of  executor, 
of  hoiding  hini   hannless  from  the  flower.    Dease,  as  executor 

(1)    Le  fCNsiomiaiii;  n'est  (lUc  lo  niiUidiiUiirc  du  ciVldiit  et  peut  (ou jours  t'iiiie 
usage  (lu  UDin  ili:  sou  eéilaiit  et  poi'ter  «on  action  au  nom  de  ce  dernier.    {Crd 
iiKr.ir  il  (il.   vs.    (Ui(ii-hoii,  C.  S.,  (^tui'liee,  \  avril  IMIi.'i,    S'riAin',  -J.,  Ui  1).  'I'. 
JJ.  C,  p.  4,Sl',  cl  1.1  R.  .J.  H.  il,  i).  .S7(>.) 
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vvas  the  principal  (Uilttur;  atid  Deaso  individually  with  Taylor 
wcre  tiie  suroties. 

C'.  J.  DuNLOi',  for  Défendants:  Plaintif!  becanie  purchasor, 
)it  slieriti'îs  sale,  in  1(S3!),  of  a  property  attected  by  duwer. 
()p[)usition  was  fylod  by  Plaintiff  to  the  distribution  of  nio- 
iK'Vs,  settint;  out  dower.  One  Mcintosh  was  collocated  for 
C717.().M  and,  before  the  distribution  was  pei'fected,  Mcintosh 
(lied  and  vvas  represented  by  Dease,  as  executor.  Thejudi^- 
iiient  of  distribution  ordered  that  the  £7l7.0.iS  sliould  only  l)e 
paiil  on  s(!Ourity  boin^  given  to  IMaintiff,  ().  Hertholet,  thathe 
sliould  nevt;r  be  troubled  by  l'eason  of  the  dower.  On  the 
Sth  August,  1844,  the  bond  sued  upon  vvas  executed.  '^^l'his 
Ixind  luay  be  consideivd  a  bond  given  by  Dease,  in  his  capa- 
oity  of  executor  with  Taylcjr  as  a  surety  in  ad<lition.  The 
botid  also  contains  tbe  word  "  peraonally,"  as  applicable  to 
Dease,  and  a  (piestion  niay  arise  whether  Dease  is  also  a  surety 
pcrsonally,  as  vvell  as  executor.  If  so,  thcreare  three  ^ureties  : 
the  bond,  however,  is  oïdy  signed  by  Defuse,  executor.  It  will 
l)c  also  reuiarked  that  the  boTid  is  only  to  the  extent  of 
£717.().cS,  (inil  for  no  intere.st  or  Id.ryer  sitvi.  After  this 
bond  was  sinned,  th(!  £717.0.8  was  received  by  Taylor,  fron» 
the  sheritr  and  it  does  not  appear  that  it  ev(?r  came  into  the 
executor's  hands.  It  also  appears,  from  the  évidence,  that 
Taylor  puid  the  interest  yearly  from  the  time  the  dovvt^r 
hecame  opeii,  say  for  nearly  tvventy  years.  The  suit  is  for  tvvo 
ycars'  interest,  and  is  «lirected  against  property  vvhich  was 
owiii-d  liy  Dease  pert^onallj),  at  the  date  of  th(!  eKecution  of 
the  bond.  The  l.st  (luestion  is  :  Does  the  bond  conter  hypo- 
tlii'cary  right,  secùnt;  no  property  is  mentioned  in  it  '.  l'he 
Défendants  consider  it  a  reco<:fnizance  merely.  It  is  not  a 
judicial  act,  but  a  men;  voluntary  undertaking  between 
lîiTtlielet  and  the  snreties.  See  Registry  Act,  sec.  12,  subsec 
tion  ',\\  sec.  45,  sul)sectio:i  2;  sec.  47.  This  last  distinctly  says 
tliat  any  jnilicial  act,  to  cai-ry  hypothec,  must  award  •AHpcrijîc 
snm  of  moni'y.  TIk;  2nd  question  is,  if  the  bond  ci'eates 
liyi>nth(>c,  can  it  afTect  the  ]n-operty  of  Dease,  persoïKilli/, 
si/ciiiif  ifc  is  si<fned  only  by  Dease  as  executor.  If  the  Word 
'  ]iersonally  "  is  takon  as  lànding  Dease  himself,  it  niiglit  be 
siiid  lie  vviis  only  pcrt^ondllj)  bonnd  and  not  his  pro))erty.  The 
onl  (piestion  is  prescription.  The  Défendants  hold  under  a 
H'oDil  title  for  about  tifteen  years  in  «jfood  faith.  The  pre.scrij)- 
tion  of  ten  years  will  apply  and,  if  l)ond  is  a  hypothec, 
it  niirfht  to  hâve  been  reoistered  by  renewal,  under  sec.  4î)  of 
lîrnistry  Act.  The  ni^xt  (|Uestion  is  as  to  the  payment  and 
sul)n>ifation  of  Taylor,  one  of  the  sureties,  who  is  the  real 
l'Iuiiitirt".  lîerthelet  could  transfer  to  Taylor  no  «jfreater  ri^ht 
tli.iu  Taylor  him.«elf  possessed,  tbat  is,  on  payment  (jf  the  debt, 
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t()  cliiiin  fVuin  liis  co-siiriïtios  tlieir  proportion  of  wlmt  Tjiylor 
had  Ijocii  oblii^ed  to  pny.  Thu  l)ontl  is  sigiu'd  hy  cithcr  two  or 
tliree  surotios.  If  Ity  tliree,  Tuylor  has  a  ri<;lit  a^ainst  eacli 
for  oue-tliird,  and  if  hy  only  two,  tlien  lie  would  liave  tlie 
riglit  to  rocovor  lialf  rroiii  tiiat  porson  vvlio  is  cleai'ly  Doase's 
ext'cutor.  It  would  appear  just  that  Tayloi-,  l)oft)ro  lio  could 
recovor  anythiufjf,  should  sliow  that  lie  paid  ovcr  tho  inoney 
to  tlie  executor.  In  his  évidence,  lie  déclares  to  liave  received 
it,  and  more  tlian  douhtful  if  lie  evei'  paid  it  over.  The  fiict  of 
tlie  dower  couiinfr  open,  so  soon  after  lie  received  the  inoney, 
witli  the  otlier  fact  that  lie  hiniself  had  always  paid  the 
interest,  wouM  warrant  the  helief  that  the  inoney  never  left 
lus  hcUids.  It  appears  that  the  hcnid  does  not  indeiiinify  Ber- 
thelet  for  a  greater  suiii  tlian  ,£717.0.<S,  t/iat  is  the  amount  of 
fhe  capital,  and  the  dower  liaviiii^  conie  open  in  1(S47.  There 
lias  bcen  already  paid  a  larger  suiii  tlian  the  amount  for 
wliich  the  security  was  given.  The  Défendants'  pretension, 
therefore,  is,  Ist,  that  the  action  is  bad  as  an  hypothecary  ac- 
tion. 2nd,  Bad  against  Dease  personally,  t)r  against  his  pro- 
perty  personally.  8rd,  Bad,  because  one  of  the  sureties  had 
paid  the  debt.  4th,  Bad  from  presci  Iption.  The  5tli  reasci 
does  not  exactly  aff'ect  this  suit.  It  is  that  the  bond  is  in  efle  b 
now  null  and  void,  as  it  guaranteed  no  greater  sum  than 
£717.0.(S,  and  tliis  amount  lias  already  l)een  paid  by  tlie 
sureties,  an  J,  in  fact,  more  lias  been  paid  to  this  date  by  about 
fourteen  per  cent. 

Considering  that,  by  a  judgment  of  distribution,  rendered 
on  the  29th  July,  1844',  Ity  the  Court  of  Queen's  Beneli, 
in  the  di.strict  of  Montréal,  in  a  certain  cause  number  No.  .S(), 
wherein  Au;^ustin  Cardinal  was  Plaintift",  Benjamin  Ber- 
thelet  was  Défendant,  and  the  présent  Flaintiff  and  divers 
otiiers  were  opposants,  the  sum  of  £717.  0.  8d.  of  tht^  pro- 
ceeds  of  the  sale  of  a  certain  lot  of  land,  situate  in  8aint- 
Pnul  street,  in  the  city  of  Montréal,  was  collocated  to  Wiii. 
Mcliitosh,  subject  to  the  condition  of  giving  good  and  sutii- 
cieiit  .sureties,  that  the  purchaser,  the  Plaintirt'  in  this  cau,se, 
would  never  be  troubled  to  this  exttnit,  for  or  by  reason  of 
the  conventional  dower,  consisting  of  a  life  rent  of  £100, 
granted  by  Benjamin  Berthelet  to  his  wife.  Dame  Hélène  Guy, 
by  tlieir  contract  of  marriage  passed  before  P.  Lacombe  and 
his  colleague,  notariés,  on  the  7th  day  of  July,  1881,  and  duly 
rogistered  «ccording  to  law  ;  that  the  (îxecutor  of  Wm.  Mclii- 
tosh, who  had  died  ponding  the  procee<lings,  gav(^  the  reqiiisite 
security  ;  and  that,  by  an  act  of  surctyship  judicially  entered 
into  before  the  Hon.  Samuel  Cale,  one  of  the  judges  of  the 
Court  of  Queen's  Heiich,  on  the  8th  of  August,  1844,  Peter 
VVarreii  Dease  and  Hugli  Taylor  became  his  joint  and  several 
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surctios  and,  as  such,  bound  theinselvos  towards  Plaintiff' 
Olivit'i-  Hcrtholet,  to  jijuarantoo  and  indeninify  hiin  froni  ail 
troultlo,  by  reason  of  the  said  dower,  to  tlie  extcnt  of  the  said 
collocation;  and  that  Peter  Warren  Dease  was,  at  the  date  of 
tho  !ict  oF  suretyship,  the  proprietor  of  tlie  two  lots  of  land 
doscribod  in  the  déclaration  ;  that  tliey  then  became  hypo- 
tliecated  for  the  fulHlment  of  the  obligation  entered  into  by 
liim,  as  such  surcty,  and  that  tlu;  act  of  suretyship  was  regis- 
tcnd  in  th(>  County  of  Montréal  vvherein  the  properties  were 
tlien  situate,  on  the  22nd  of  October,  1<S44  ;  considering  that 
licnjairiin  Bcrthelet  died  on  the  14th  of  Noveniber,  IcS-iT  ;  that, 
on  tlu^  said  day,  the  dower  above  nientioned  ojiened  and 
became  payable  to  Hélène  (luy  ;  that  sho  renounced  to  the 
CDiiiinuiiity  of  property  that  had  existed  l»etween  theni  ;  that 
tho  pi'operty  sold  to  Olivier  Berthelet  was  and  is  hypothecat- 
('(]  and  atiected  therefor  ;  that  the  proportion  chargeable  to  the 
collocation  in  favour  of  Mcintosh  is  £43.  0.  4d.  per  annnm  ; 
that,  on  the  15th  ol'  Noveniber,  1804,  ail  the  arrears  of  the 
life  rent  had  be<'n  paid,  excepting  the  suni  of  £>S().  0.  Sd.,  luîing 
for  two  years  of  the  proportion  chai'geable  to  Mcintosh,  which 
liis  ic^^al  l'cpresentatives  neglccted  to  pay  ;  that  Hélène  (iuy 
instituted  an  hypothecary  action  against  the  présent  Plaintitt", 
as  possessor  of  the  property  sold  npon  Benjamin  lîertlu'let, 
for  the  said  balance  of  £S(Î.  0.  Sd.  ;  and  that  Olivier  Berthtilet, 
thereupon,  paid  lier  the  said  suni,  with  the  suni  of  £7.  1!).  (kl. 
for  costs,  forniini,'  together  that  of  £94.  0.  2d.  ;  considering 
that  Peter  Warren  Dease,  by  dced  of  donation,  passed  before 
.1.  C.  (îrirtîn,  and  his  collcague,  notariés,  on  the  21st  of  May, 
isr)l,gave  the  lots  of  land  describcd  in  the  déclaration  and 
liypothecated,  for  ihe  fulHlment  of  his  obligation  as  the  surety 
of  the  légal  représentatives  of  Mcintosh,  to  Défendants  ;  that 
he  sub.se(|uently  died  intestate,  leaving  Défendants,  who  nevcr 
renounced  his  succession,  as  his  sole  heirs,  and  that  Défen- 
dants, as  such  heirs,  are  personally  res[)onsible  and  liable  for 
al!  the  debts  and  lial)ilities  of  Peter  Warren  Dease,  and,  being 
so  liable,  cannot  ac(|uire,  nor  invoke  and  claim  prescription  of 
the  said  obligation  by  reason  of  a  pos.session  of  ten  years: 
considering  that  Plaintitl'did  not  lose  his  recourse,  by  failing 
to  call  in  Défendants  in  wan-aiity,  and  that  they  reniained 
liable  to  indeninify  Plaintiff,  nnless  they  could  prove  that  a 
sufficient  gi'ound  of  defence  existed  to  the  action  of  Hélène 
(juy,of  which  they  might  hâve  availed  tlieniselves  ;  consider- 
ing that  Hugh  'laylor  repaid  Plaintiff  the  sum  of  £94.  0.  2(1. 
and  was  subrogated  in  ail  his  rights  ;  that  he  is  entitled  to 
recover  one  half  of  the  .sanie,  froiu  his  co-surety  or  his  repré- 
sentatives, and,  for  tliat  puri)o,se,  to  use  the  naine  of  the 
creditor,  Olivier  Berthelet;  that  the  two  properties  described 
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in  tlic  siiid  déclaration  aro  hypothccatod  i'or  tlu;  paymont  of 
the  hait'  of  the  said  sain,  boiii^^f  £47.  0.  Id.,  witi»  intorcst  from 
the  28th  of  April,  liSGiJ,  datt;  of  the  scjrvico  of  proeess  ;  that 
Défendants  vvere,  at  the  tiiae  oF  the  institution  of  tins  action, 
the  proprietors  in  possession  (jf  the  property  secondly  describ- 
ed  in  the  déclaration,  but  that  they  were  not,  at  that  tinie, 
the  ovvners  and  possessors  of  the  propei-ty  firstly  thei'ein 
describeil  ;  the  Court  doth  disniiss  the  présent  action  as  to  the 
said  lot  t)f  land  firstly  descriljed  in  the  déclaration  :  And  the 
Court  doth  déclare  the  lot  of  land  in  the  déclaration  in  this 
cause  secondly  described  as  follows,  to  wit  :  (description  of  the 
lot),  n)ortiraffed  and  hypothecated  for  the  paynientof  the  suni 
of  £47.0.1,  A\ith  interest  thereon,  from  the  28th  day  of  April, 
1806,  untii  paid,  and  co.sts  of  suit  as  of  last  class  in  Supei'ior 
Court,  the  .said  suin  of  £47.  0.  Id.  bein^r  the  one  equal  half  of 
the  suni  of  £94.  0.  2d.,  this  last  nientioned  sum  t)ein^  the  pro- 
portion calculated  upon  the  said  suni  of  £717.  0.  8d.  of  the 
rent  or  dower  payable  to  Hélène  (iuy,  and  being  fur  the  two 
years  ininiediatcîly  preceding  the  14th  day  of  Noveud)er,  18()4, 
includlng,  however,  the  suni  of  £7.  19.  Od.,  l)eiiifr  the  costs  in- 
curred  upon  an  hypothecary  action  broughtagainst  the  présent 
l'Iaintitt' by  Hélène  (Juy,  and  the  Court  doth  condenin  Defen-' 
dants,  as  proprietors  in  pos.sessioii,(/e7e7i^ew?'.s,  of  the  said  liere- 
inbefore  described  iinniovable  property,  jointly  and  .severally, 
to  pay  and  satisfy  to  Plaintiti"  the  said  suni  of  £47.  0.  Id., 
with  interest  thereon  from  the  28th  day  of  April,  18()6,  until 
paid,  and  costs  of  suit  as  of  last  class  in  Superior  Court, 
unless  thev  clioose  l'ather  to  déldisser  en  jiustict'  the  hercîin- 
before  nientioned  and  described  lot  of  land,  to  the  end  that 
the  saine  uiay  be  sold  upon  a  curator  to  the  d(îlaifi.semertt  to 
Vie  appointed  for  that  purposo  ;  and,  in  ilefault  of  Défendants 
makintr  such  déldisscmeul,  witliin  the  period  of  liftcen  days 
from  the  .service  of  this  Judji^iiient  upon  theni,  Défendants  are 
hereby  condiniined,  jiersonally  and  jointly  and  severally,  to 
pay  to  PlaintifFthe  sum  of  £47.  0.  Id.,  with  intcu-est  thereon 
from  the  28th  day  of  April,  1S()(),  until  paid,  and  costs  of  suit, 
as  of  last  class  in  JSuperior  (Jourt.  (12  J.,  p.  -Sîiâ.) 

AniKiTT  and  ('ak'I'KK,  for  Plaintirt". 

Jonathan  Wurtef-e,  counsel. 

C.  J.  Du N LOI',  for  Défendants. 
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RESPONSIBILITT.— SLANDER. 

Si'!'Ki!i()i{  (^oi'irr,  K\(/mVrK  sittixos, 

Mon.ti'cal,  l.st  Decemhcr,  IS(!(S. 

Comill  ToUHANCK,  J. 

|M)r)iN[Eii  ".S'.  NouEAiT,  (dias  Noho,  cl  lu: 

Ifihl:  'Pli.it  fironf  nf  nimrmrs  cnrrontiii  tlu'  Plaiiiliir's  noi^tblHinrlmod, 
Ix'rorc,  tlio  iitUM'iiiLî  of  sliUuloroiiH  Word  siniputed  tn  |)(^fei\(liiiit,  may  lio 
Iliade  in  iiiilii^atidu  imdt'.r  tlii^  ^'oiionil  is-iu'. 

'l'Iic  iiction  WfiH  t'or  (lainages,  hy  slauikTous  wonls,  char;^e«l 
t,ii  lie  uttcred  by  Défendants  and,  particiilarly.  Iiy  fetnale  J)e- 
l'iMidant.  'Plie  defence  was  tlie  ^^cncral  issnc!.  The  l'Iaintiff' was 
fit  fitijn-'lc,  and  tlie  witne.ss,  Louis  Vincelctte,  was  iitider  exa- 
iiiiiiution  and,  in  cross-exauiination,  the  following  (jnestion 
was  j)ut  to  the  witiiess:  "  Ktiiit-ce  hi  pi-eniièri!  t'ois  (|Ue  vons 
"  eiitenilie/  dii'c  (iuel(|ne  cliose  sur  le  compte  du  Demandeur, 
'  et  la  l'emme  (Jravelle  dont  vous  avez  parlé  dans  votre  exa- 
"  rrien  en  chef?"  The  (piestion  was  ohjectefl  to  as  "  illéfialc;  et 
"  étranffèrc  à  la  contestation,  et,  aussi,  i-n  autant  qu'elle  tend 
"  à  prouver  des  faits  contre  une  persoinie  étran<i;ère  à  cette; 
"  contestation."  The  objection  was  overruled,  the  presidiny- 
jud,i;'e  holdinjî,  on  the  authority  of  R'u'hnv(h  vs.  Richards, 
'2  Mood  and  lloli.,  557,  that  pi'oof  nii^ht  be  niade  of  rumoui's 
eurrent  in  the  Plaintifl's  neiLrhbourhooit,  before  the  utterino- 
nï  the  words,  in  mitij^ation  of  danuigcs.  Vide.  Roscoe,  Ev.  at 
Nisi  l'rius,  525,  (î,  AD.  lSG(i.  (12  J.,'p.  342.) 

Loi!\\(JEK  and  LouANCiEll,  for  IMaintitt. 

DoiMoN,  Doiuox  and  (lEOEFUloN,  for  Défendants. 
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PR0CEDDRE.-PLEADING3. 

Sri'KiuoH  (yOi'HT,  f\  lîEvrEW,  Montréal,  .'îl.st  May,  l.S()5. 
Pro.sent:  lÎAtMiLEV,  ,1.,  lîEirriiEEOT,  J.,  and  MoNK,  .1. 
AmvoT  r/ ?!?■/■  r,s'.  MauTINEAU. 

Jfrlil  :  Tliiit  jîiiiiinds  of  dncliiiiitory  exception  canuot  be  invokod  hy 
a  ploa  to  tlio  nu'i'its,  cnen  iftlio  l'iaiiitiirdoo.s  not  nbjoct  nnd  joins  i.ssno 
on  siioh  a  jilea. 

I^ADOLEY,  J.  :  The  PlaintitF  in  this  case  sued  on  a  contract 
niade  at  V^erchères,  the  acticai  bein^'  brought  to  recover  SI  12, 
the  balance  of  moneys  which  thtiy  had  advanccul  to  the  Dé- 
fendant to  purcha.se  grain.  The  latter  wished  to  fyle  a  declin- 
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atory  exception  allegingtluit  tho  suranum»  was  wronf^ly  issuod 
hore,  because  the  contract  woh  niade  in  tlie  district  of  Riche- 
lieu. But  this  exception,  owing  to  irrogularitieN,  waa  not  in  tlic 
record  at  ail.  Tiiis  ground  wiw  also  irregularly  taken  in  tlic 
plea  to  the  nierits  and,  of  course,  could  not  stand  there  ;  but  in 
tact  the  objection  could  not  hold,  because  the  wholc  cause  of 
action  was  in  tliis  district,  the  contract  was  inade  at  Ver- 
chères  and  the  uneniployed  nioney  sought  to  bo  recovercd 
back  was  handed  to  the  Défendant  there  1)y  the  Plaintifl. 
Tliere  was  another  objection,  that  tlte  judgnient  w»us  nul!  bt  - 
cause  there  were  no  motifs.  But  the  judgnient  was  sufhcient- 
ly  77U)/i?^e' because  it  adopted  a  full  and  circunistantial  report 
of  M.  Labadie,  to  whoni  the  mnttcrs  in  contest  between  the 
parties  and  the  establishment  of  the  balance  between  theni 
had  been  referred.  The  judginent  must  be  confirnied. 

MoNK,  J.,  said  ho  had  a  good  deal  of  difficulty  in  concui-rinii' 
in  the  judgnient.  First,  as  to  the  forni,  it  was  true  that  there 
was  no  decHnatory  exception  produced  regularly,  but  in  the 
défense  en  droit,  the  issue  was  clearly  raised  —  that  the  con- 
tract did  not  ,"rise  in  the  district  of  Montréal,  l<ut  in  the 
district  of  Richelieu.  The  Plaintifl'  instead  of  inoving  to  dis- 
miss  this  plea  as  irregular,  joined  issue  and  allcged  that  the 
C(tntract  did  arise  in  the  district  of  Montréal.  When  ono 
party  tendered  an  issue  and  the  other  joined  issue,  it  becanie 
a  (juestion  whether  the  Court  would  not  recognize  it.  Again, 
on  looking  into  the  évidence,  his  Honor  found  that  the  main 
]iortion  of  the  évidence  turned  upon  that  question  —  whe- 
ther the  contract  arose  in  th(!  district  of  Montréal  or  in 
the  district  of  Richelieu.  It  was  after  great  hésitation  that 
his  Honor  felt  justifîed  in  saying  that  no  declinatory  excep- 
tion had  been  produced.  It  would  be  the  duty  of  the  Court, 
if  it  found  that  the  cause  of  action  arose  in  the  district 
of  Richelieu,  to  say  that  it  had  no  jurisdiction.  The  Court 
was,  thtsrefore,  brought  directly  to  the  question  of  the  con- 
tract. His  Honor,  after  reviewing  the  détails  of  the  contract, 
conclusion  that  Défendant  was  rightly  sued  in 


came  to  the 
this  district. 


Judginent  confirmed. 


(l  L.  a  LJ,p.  2(i.) 
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EXPERTISE. 

Sri'Kit[(>u  CoruT,  in  heview,  Montréal,  Slst  May,  iHOf). 
l'icsont  :  HAiwii^EV,  J.,  Heiithelot,  J.,  Monk,  .1. 

Hall  "s.  Huujham. 

Jfeld  :  That  an  expertiiv  (-an   hiko  place  in  a  suit  in  ojectniont,  tho 
Hnnin  as  in  nnother  nuit. 

liADfiLEY,  J.,  Hai<l  tho  rocord  in  this  caso  l»a<l  hoconio  consi- 
(Icnilily  coinplicatod,  but  tho  ('onrt  was  dis[»"tst'«l  tci  confirni 
tlif  judfjinent  as  far  as  it  wcnt  now.  Tt  was  ijuroly  for  tlic 
piirposc  of  onaVilin^  an  expertise  io  tako  place. 

Monk,  j.,  said  tho  objection  to  this  jud}jfnio:iC  was  that  in  a 
Ofisc  of  ejectniont  tluTo  was  no  sticli  thin{]j  as  an  e.rpertiM'  to 
detennino  the  rights  of  the  parties.  This  was  laying  down  a 
f,'i'nerid  principlo  which  was  .scarcely  sound.  Kvery  rule  of 
law  liad  its  o.xceptions,  and  the  one  abovc  cited  in  no  wiso 
lioinid  the  Court.  It  would  nianifostly  interfère  sonietinies 
with  proceodings  beforo  the  Court.  Tho  Court  didnot  f(îel  dis- 
posed  to  disturb  the  judgmetit,  though  a  caroful  analysis  of 
it  would  be  curions  and  niight  V)u  edifying.  Judgnient  con- 
finned.  (I  L  C.  L.  J.,  p.  :i(>.) 


RECUSATION. 

CouHT  OF  Queen'h  Bencii,  Montréal,  4th  Soptembor,  1809. 

Corani  DiJVAL,  C.  J.,  Cauon,  .J.,  DiiUMMONO.  J.,  Baim![.ey,  J., 

Monk,  J. 

John  Hall,  Plaintiff  in  Court  below,  Appellant,  and  Tfjo- 
mas  c.  BiiKiHAM,  Défendant  in  Court  below,  Respon- 
rlent, 

Held:  That  a  .Tudge  having  in  nnothor  Court,  in  similar  snit  lietwoen 
the  same  parties,  expressed  lii.s  opinion  and  delivored  jndiïment  in  accor- 
(hmco  therewitli  upon  the  pretensions  of  the  parties,  wliich  protensions 
wero  to  1)0  urged  before  this  (,'onrt,  should  refrain  from  sitting  in  the 

cause. 

Tho  only  différence  between  this  cause  and  ono  between  the 
.sanio  parties  decided  in  the  Court  of  Review  by  Judges  Bad- 
gloy  and  Monk,  was  that  a  différent  quarter's  rent  was  claini- 
od.  In  other  respects,  the  suits  were  precisely  alike,  déclara- 
tions of  Judges  therefore  fyled.  (13  J.,  p.  252.) 

Ckoss  and  LuNN,  for  Appellant. 

Perkins  and  Stephen.s,  for  Respondent. 
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OWNERSHIP. 

Sri'F.ltîOH  CocitT,  IN  UEVIKW,  Montréal,  :{|Mt  May,  LSOf). 

l'ruHi'iit  :  Hai)(;lky,  .1.,  Hkutiiklot,  .1.,  Mon'k,.!. 

( 'llAUritAND  et,  a/,  rs.  ,J()LV,  <iiit/   Wiiii'i.ocK,  tiers-Maini,  a»ti 
|)KS,IAIll)INS   rf  (il.,  Iiitcrvcliuiits. 

ir  lil  :  Tliat  un  ii^rciMiitMil,  in  ii  (•(niinu'l  of  Hurcl ysliip,  hy  wliicli  ll^(' 
siindy,  in  il  «'(intriU't  lur  ii  Itiiildin^:,  i.s  to  nvcivc  ail  lin'  nuincy  tn  lie 
i)iii(l  "lo  tlio  cDiilnuMdr.^  ami  nwn  lin-  niatciials  t<>  lie  ii,s(»l  in  lin-  hiiild- 
in^r,  (lues  not  coii  fer  lot  li(>  >nr('ty  tlici  nwni  rHliip  ut'  nuitciiiilH  lion;.'!  il  liy 

ili('( tractors  iiinl   still  in   tll(^  liaiids  of  a  tliii'd  |piirty,  ami  nnt  placcd 

on  Mm  pr'niiiHo.s  of  thi!  huildiiiK- 

J')Al)(Jld;v, .).  :Tliis  contestation  arosi;  outol'  tliu  construction 
ol'  a  churcli.  'riin  Plaintid's  liy  siiisu'-(i,rr<U  attaclu'd  a  ipinn- 
tity  oF  pianivs  aiil  l)oai'ils,  dvjc.,  at  tlio  mills  of  tlic  licrs-sdisi, 
Wliitiock.  Tlie  Drri'ndant  was  tlic  eontractoi"  i'or  tlic  érection 
of  tlie  (Onu'cli.  Tlu!  intervenin<(  parties  were  his  sureties  for 
tlio  construction  of  tlu;  l)uildin;^.  The  Défendant  was  to  furn- 
ish  ail  tlie  iiiaterials,  and  tlie  Syndic  liad  siniply  to  [)ay  tlie 
price  as  stipulatcnl  in  tlie  contract.  l»ut  tlie  sureties  stij)ulated 
that  tlie  price  to  be  paiil  liy  tlie  Syndic  sliotild  bc  paid  to 
tlieni,  and  that  ail  tlie  inaterials  on  the  preinises  sliouhl  he 
lielil  for  thcin.  C'onseijuently  tliey  not  only  controUed  the 
pi'ice,  but  overytluuif  that  was  p\it  u])On  tho  preiiiiscs.  The 
Défendant  causeil  part  of  the  tiiuber  to  be  put  on  tlu;  pre- 
niises,  anil  tins  was  not  in  ooiiti'oversy  at  ail.  The  i-est  of  the 
tituber  was  taUen  to  Whitlock'.s  sawniil!,  wberc  it  was  laid 
down.  It  was  certain  that  this  tiinl'er  was  never  upon  the 
churcli  preinises  and  never  came  into  the  possession  of  tho 
sui'cties  at  ail.  This  tinibei'  was  seized.  The  (piestion  tlieii  was  : 
liad  tho  sureties  actpnred  this  sawed  tiniber,  and  was  it  in 
thiiir  possossioJi  /  The  ])roof  was  clear  that  the  Défendant 
pui'cha.sed  this  tiniber  fi'oiii  one  McCabe,  and  transferred  it  to 
VVhitlock.  Moreover  that  ho  was  .sued  by  Whitlock  hiniself 
and  confessod  Judgnient  to  Whitlock  for  tlu;  amount  deniand- 
eil.  Whilst  this  tiinlier  was  in  Whitlock's  hands,  tlu'  ,s(.'izure 
was  niade.  An  hour  after,  the  Défendant  and  one  of  the  inter- 
venin^  jmrties  arrivod  for  the  purposo  of  .securinj,'  the  tiniber. 
Whitlock  refused  to  (^ive  it  uj).  There  was  a  form  of  delivery 
froiii  ])efendant  to  tho  interveninif  ])arty,  but  the  wood  re- 
inained  in  the  possession  of  Whitlock,  tho  tiers-ndisi.  The 
Défendant  and  tlie  incorveninf^  party  stood  upon  the  top  of  a 
hill  overlookin^  the  tiniber,  and  the  formel'  said  to  the  hitter  : 
"  I  ,irive  it  to  you  ".  /^)Ut  this  was  no  delivery,  nor  was  the  wood 
takiîii  out  of  the  hands  of  tho  tiers-,saii^i  The  jud<;inont  in 
con.se(|Uo;i(!e  nnist  be  contirnied.  (1  L.  G.  L.  J.,  p.  27.) 
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ASSAULT  AND  BATTERY.    DAMAGES. 

Si'i'Kiuou  CouuT,  Moiititiil,  :{|Ht  Miiy,  I^O-'). 
ricsKiit  :  hAi)(ii,i:Y,  J. 

|)i;V.\l,TAMIKII   ''N.  McCitEADV  t'f  ni. 

Il  iiMOfl  iiisiiltinj;  and  cxiiHiM'i'int:  laii;,'iiiii.'<'  tu  iMcC.  ami  nll(Mii|)t(>il  lu 
|iiill  liiiii  frein  tlic  wa^iciii  in  wliii'li  lu»  \mis  Hi'iiicil.  McC  luiviii^r  Uhmi 
((iniiiiiitfil  a  vinldiit  ii->aiilt  (iii  D  :  lli'lililiat  lln'  iitovucalidii  ilid  imt 
jii.siiiy  tlii"  viultMU'c  and  j-lon  ilania>:<'.s  awardrd. 

Tliis  wiis  iiii  lu.'tiiiii  ot"  iliiniae«>s,  nj^niiist  (^ouncillni's  Mc- 
( 'niidy  1111(1  Hoinit^r,  i'oi-  violent  assiuilt  on  rhf  l'IaintUI",  tlic 
MardciitT  of  Vi;,'or  Square.  It  n])jii'iir('<I,  on  tlic  l.^tli  An^Mist, 
IMIH,  lloiiiicr  wiis  oNcrtîikcn  in  Notn'-l>iini<'  slrcct  l»y  Mc- 
( 'l'cndy  w  ho  n.sktMJ  liini  to  take  u  drive.  'l'Iie^'  ni'i'ived  nt  onc 
ip|'  tlii'  ^fute.s  of  \'i;/ei'  S(|Ufire,  wliere  tlie  l'iaintitr  cuiie  ont  of 
tlie  oardeii  ami  ])olit(dy  wcdconied  tlieiii.  I loniier  iiitrodnced 
.M('(Vcad\'  as  oiie  ot' tlie  ( 'ity  Fatliei's.  Sonie  reiiiai'ks  '.s'ere 
iiiaile  as  to  llower.s,  wlien  Mi-Cready  said,  ratlier  (lispara^fiiifj- 
ly,  tliat  l'IaintiH  liad  iiotliin<,'lait  suntlowurs  in  Ids  «^'ardc-i^aiid 
tliat  lie,  McCready,  liad  lietter  liiiiiself  ai  home.  The  ^ai- 
di'iicr,  thereupon,  hecauie  very  niuoh  exasperated,  in  tact, 
ahiiost  ruri(nis.  'riierc  was  nothinif  in  the  coiidnct  <d"  Mc- 
( 'ivady  to  Justil'y  the  ^fardener's  t'urions  lan^nian'e,  however 
his  professional  |)ride  niiL,dit  hâve  lieeii  liurt.  Hoiiiier  eiidea- 
\(iured  to  ]iacil"y  tlioni,  butin  vain.  'V\w  l'iaintitf  took  Me- 
(Vrady  liy  the  collar.  It  is  not  very  clear  wliat  McCreaily 
Wiis  doiiirr  jit  the  tiiiie.  fie  s('enied  to  liavu  lieen  in  rather  a 
passive  state.  'J'iie  l'iaintitl"  cliallenifc(l  hiiii  to  tiglit  and  .s(;iz- 
l'd  liini  liy  tho  collar,  to  dru^  liini  ont  of  the  cania^Lî»'  i'or 
tliis  purpo.se.  So  far  it  was  pei-fectly  clear  tliat  IMaintifl"  was 
tlie  assailant.  Xow,  however,  McCready,  lieconiiiii;'  exas])erated, 
scizL'il  his  \vhi]-i  and  stinick  IMaintiff  with  the  Imtt,  inflictiiiLC 
si'Vi.n,'  injuries.  Ile  then  drove  off  The  wounds,  thouirh  ex- 
ti'ciiiely  serions,  were  not  dun^erous,  and  Plaiiititi'  recovered. 
Ile  pi'oceeded  to  hâve  McCready  and  Hoiiiier  arresteil  and 
iiidicted.  Tho  Grand  Jury  threw  out  tho  hill  ao^ainst  Hoiniei'. 
Merready  was  indicted,  but  acipiitted  liy  tlu;  Petit  .luiy. 
Suhscipient  to  the  criniinal  procee(lin<;;s,  l'iaintitl  hrought  the 
présent  action  for  dainaf^es  ay;aiiist  hoth.  Now  Honiier  seenied 
tu  hâve  aeti.'d  very  properly  throughout  the  whole  atfair.  It 
was  iiiipo.ssible  to  attach  the  slighte.st  blanie  to  hini.  Tlu»  ac- 
tion aifainst  Ilonuer  was  porfectly  unjustifiable  and  wouM 
tlicn  l'oi'e  be  disniissod.  With  respect  to  McC.'ready,  the  Court 
•  l'iild  easily  understand  that  tlje  lan^uajj^e  of  Plaintiff  niust 
lia\c  been  exasperating,  tind,  if  McC'ready  had  .struck  Plaintif! 
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with  the  Ittsh  of  his  whip  inerely,  there  might  liave  bciîii 
nothing  to  say.  But  he  i-esisttMl  the  assault  in  an  unjustifiablo 
and  violent  manner.  He  exceeded  the  uieasure  of  resistancf 
whicli  tlio  occasion  calleil  for  and  the  Court  niust,  tlieret'oro, 
awani  Plaintif!'  souu;  damages.  Under  the  circumstances,  it 
was  impossible  to  award  less  than  $100  damages,  with  costs, 
as  of  an  action  of  the  lowest  class  in  the  Superior  Couit. 
(1  L.  a  A.  J.,  p.  80.) 


INJURIOnS  LANGUAGE. 

Circuit  Court,  Montréal,  31  st  May,  I.S05. 

Maillet 'r.s'.  Desilets. 

An  artion  of  damages  for  injurions  lanpnajre.  The  parties,  slioema- 
kers,  liad  ])eon  in  the  habit  of  abusing  oaeli  otlier.    $1(1  only  awardiul. 

Badoley,  J.  :  This  was  an  action  for  S200  damages,  bi'ouglit 
by  a  sboomaker  against  a  brother  shoemaker  for  injurions 
language.  It  appeared  that  Maillet  had  eniployed  Défendant 
for  nine  or  ten  years  1  ack.  (Jn  one  occasion,  the  20tli 
February,  18()4,  Défendant  took  some  work  to  Plaintirt's 
store  on  Jacques  -  Cartier  Square,  '^l'he  Plaintiff  refused  to 
receive  it,  saying  it  was  not  properly  donc.  The  Défendant 
said  he  wonid  do  it  over  again.  One  word  led  to  another  and 
Défendant  called  Maillet  a  thief.  It  appeared  that  this  was 
the  sort  of  Isinguage  or<linarily  used  between  the  parties,  for 
ten  years  back,  while  arranging  the  accounts  between  them. 
They  always  called  each  other  voleur.  It  was  ail  Icather  an<l 
abuse  between  them.  But,  on  this  occasion,  there  was  unfor- 
tunately  a  witness  présent,  who  was  the  busybody  who  made 
ail  the  misehief.  Thi.s  man  said  to  Plaintiff:  "you  are  not 
going  to  let  him  u.se  youthus?"  The  Plaintiflf"  set  out  thèse 
facts  in  his  déclaration,  stating  that  he  had  always  borne  an 
honest  and  irreproachable  réputation  and  stood  high  in  the 
esteem  of  ail  who  knew  liim.  The  Défendant  made  answer 
tliat  they  wtire  in  the  habit  of  joking  with  each  othor,  while 
regulating  their  accounts;  that,  on  the  occasion  l'eferred  to, 
Plaintiff  refused  to  pay  liim  for  25  pairs  of  .slioes.  Defcnidant 
laugbing  answered  :  "  C'ei^t  bien,  M.  Maillet,  vous  ne  voulez 
j)<i>i  ync  jxi.yer  ;  eh  Inen  !  vouf^  tie  pouvez  pas  faire  vos  paquet 
avi'.c  ces  25  paires  de  efiaussares  ;  car,  en  me  fcisant  perdre 
tout  cet  ouvrable  et  mon  eitir,  ce  n'est  pas  bien."  The  Défen- 
dant further  asserted  that  then,  Plaintiff,  in  a  furious  tone. 
replied,  "  Iks'dets,  écoute  ;  U  y  a  longtemps  que  tu  devrais  le 
savoir,  mais  c'est  moi  qui  te  l'apprends.    Sache  que  tous  ceux 
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intl  entrent  chez  toi  pour  y  apprendre  le  métier  de  cordon- 
nier finixKcid  toujours  par  eXre  des  sacrés  voleurs,  comme  ta 
cil  ex  un  ioi-iiv'tne."  Tluis  had  they  aniused  therii.selvcs,  fur 
tell  ycars  l)ack.  But,  thc  only  (juostion  for  the  Court  now  was, 
(liil  Diîsiluts  apply  the  terui  thief  to  Plaintifî'?  There  was  no 
(l()ul)t  tliat  lie  did.  Had  ho  any  provocation  l  There  was  no 
doulit  tlia'  'l'  had.  But  ail  the  wituesses  concurred  in  sayin^' 
tliut  Maillet  never  sank  in  their  estimation  on  tliis  account. 
(juder  tliese  circuuistances,  jud^nient  would  go  for  Plaintifi" 
for  only  !?10  damages.  (1  L.  C.  L.  J.,  p.  30.) 


TUTOR.-EVIDENCE. 

Court  of  Queen's  Bench,  in  Appeal. 

Montréal,  Oth  June,  ]8()5. 

Présent:  DuvalC.J.,  Aylwin,  J.,  Meredith  ,J.,  Drummond,.!., 

and  Mondelet,  J. 

Maiioxey,  Dorendant  in  Court  helow,  Appellaut,  and  Howley 
et  !)'.,  Plaintiffs  ip  Court  below,  Respondents. 

JIclil  :  Tliat  the  tutor  cannot,  by  his  own  testimony,  in  a  suit  broujrht 
ni)  jin  oblii^atinn  in  favor  of  the  uiinor,  contradict  tlie  deed  of  obligation 
us  tt>  tho  considération  tliereof. 

DiJVAL,  Ch.  J.  :  This  was  an  liypothecary  action  upon  an 
()l)ligation  for  £lôO,  brought  by  Bridget  Howley,  widow  of 
Micliael  Howley,  and  tutrix  to  her  minor  cIiiMren.  Want  of 
considération  had  been  set  up.  The  widow  was  thi^  only  wit- 
iiess  examined  in  the  case.  Her  admissioTis  or  statements,  it 
was  conten;]ed  by  the  Défendant,  proved  that  the  original 
considération  money  was  only  ''40,  instead  of  £150,  as  alleged 
iii  the  deed.  It  was  évident  that  the  widow  could  not,  by 
parijl  testimony,  dostroy  the  obligation  to  the  préjudice  of  the 
iiiterests  of  the  minors.  The  évidence  of  the  widow,  moreover, 
was  not  conclusive.  8he  spoke  only  of  wliat  took  place  sub- 
se(iuent  to  and  not  of  wliat  occurred  at  the  time  of  the  olili- 
Hation.  It  Vv^as  a  imestion  how  far  the  widow,  tutrix,  could 
l)ind  her  minors.  Her  déposition  was  no  more  than  the  dépo- 
sition of  an  ordinary  witness.  If  not  conclusive,  it  would  not 
bind  the  minors.  The  tutrix  binds  her  uunors  for  the  att'nirs 
of  lier  administration,  but  tho  widow,  Plaintifi  in  this  case, 
by  no  means  spoke  in  that  conclusive  manner  which  would 
justify  the  Coui't  in  reversing  the  judgment  of  the  Court 
ImIow,  which  held  that  the  admi.ssions  of  the  widow  (as  to 
the  original  considération  being  only  £40),  could  not  avail,  in 
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liiw,  a<,MiiKst  the  cliililri.'n.    .Jutli^nneiit  coulirnicd  uiuuiimously. 
(  1  A.  (;.  L  J.,  p.  32.) 

K.  iiiul.  (}.  Laklamme,  for  Appellant. 
'    V).  Deviin,  for  Respoiulonts. 


IMPUTATION  OF  PAYMENTS.-APPEAL. 

Court  ov  (^ueex's  Bexch,  in  Api'eal, 

Montréal,  fitli  Jniif,  18(1;"). 

:      Présent:  DuvAL,  C.  .T.,  Ayuvin,  J.,  Mereditii,  J., 
Drummond,  J.,  and  Moxdelet,  J. 

IjArki':,  Défendant   in   tlie  Court  bt'low,  Appellant,  and  DUN- 
xixc,  Plaintifi"  in  the  Court  below,  liespondent. 

y/i/i/:  That,  wlion  the  debtor  doos  nt)t  indiriitc  liuw  tlio  ])îiyiueiils 
■M\i  to  1)0  iippliod,  tlie  croditur  inaj'  iraputo  tlioin  ou  wliiulicvor  <lebt  lie 
pii'ft'rs.  (1) 

Upoii  doid)tful  que.stioiis  of  fat^t,  wlion  the  ovidonce  is  nearly  ovoidy 
Ijahiuctd,  tho  Court  of  Appeals  i^i  uot  disposed  to  roverse. 

Tlic  Ap})ellant  wa.s  the  endorser  of  a  note  and  the  appeal 
was  froni  a  jud^nnent  of  the  Circuit  Coui-t,  condeuniiuLf  hini, 
jointly  and  severally,  with  the  niaker  of  the  note,  to  ])ay  lies- 
pondent ii^l^'i,  aniount  of  the  note.  The  plea  of  the  endor-ser 
was  that  i)art  had  been  paid  and  the  bahmce  was  teuilered 
with  the  plta. 

Dlvai.,  C.  j.,  dissenting,  thought  the  judgnient  should  be 
reversed.  It  was  purel}'  a  ([uestion  of  évidence  and  he  thought 
tlie  weiglit  of  évidence  was  in  favor  of  AppeUaut. 

DrimmoN'I),  j.,  also  dissenting,  said  the  (piestion  of  imputa- 
tion ')f  payinents  also  came  up.  Tlie  money  paid  by  Défend- 
ant sJKtuld  hâve  been  imputed  on  the  most  onerous  debt,  viz  : 
the  notu  in  <]U('stion,  instead  of  on  ct'i'tcain  other  notes  held  by 
the  payée.  The  judgnient  sIkjuUI  be  reversed  on  this  grounil, 
apait  fioin  tht.'  évidence. 

Mereditii,  J.  :  Held  the  iaw  to  be  tliis  :  Wherc  the  debtor 
does  not  indicate  how  the  [)aynients  are  to  be  applied,  the 
cn>ilitor  may  impute  tlu;ni  on  whichever  debt  he  prefers.  iJe- 
sides,  Défendant  had  failed  to  produce  certain  évidence 
which  he  had  an  opjjortunity  of  doing.  He  thought  the 
pre[)onderance  of  évidence  in  favor  of  the  judgment.  More- 
over  upon  doubtful  (piestions  of  fact,  when,  according  to  lii.s 
vit'W,  tiu-  evidener  was  eveid}',  or  very  nrarly  eveidy  l)alanc- 
ed,  he  was  not  dispo.sfd  to  reverse.   Judgment  contiruied.  Du- 

(1)  V.  art.  I  lot»  ut  nui  C.  c. 
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v.il,  ('.  ').,  and  DrulUluonil,  J.,  (lisseiiting.  (l  L.  (J.  L.  J.,  p.  '62.) 
"KiiKiNs  and  Steimiexs,  for  Appellant. 


LEBLANC  tmd  Cassidy,  for  liospomlont. 


PETITORY  ACTION. 

('((L'UT  Ol'  (^L'EEN's  BeXC1[,  IN  Al'I'EAL, 

Montréal,  (Jtli  Jum;,  l.S(i5. 

l'icsoilt  :  DUVAL,  C.  J.,  AyLWIN',  J.,  MeREDITH,  j.,  ]JuUMM()N'D' 
J.,  aiul  MONDELET,  J. 

Wa'ison,  l'iaiiitiff'  in  Court  below,  Appellant,  (ind  Si'iXELM, 
DL-l'cuilant  and  V\nh\t\l]' en  fiardntlc  in  Court  below,  Ues- 
pondent,  <iud  FuLLUM,  Défendant  en  (jarantic,  liespon- 
ilent. 

I[,lil  :  V.  wisliod  ti)  bny  ii  siiiull  «trip  of  lan(l,ofIittle  vulno  to  any  oiio 
liiil  hiiii^iiir,  iiiiil  oH'cred  £lô  for  it.  Tlio  pricc!  asked  hy  W.  wivs  £l'(), 
\\liicli  1'"  refiised  tu  pay.  At'torwanl.s,  l''.sol(l  tliis  land  toS.  wIkj  built  cm 
it.  A  juititory  acticm  beiiiji  l)rijiinlit,  it  was  hekl  tliat,  if  V.  paid  tii6  JL'L'd 
,id\cd  at  lirsl  for  tlio  land,  tlie  laiid  would  romain  hi.s  property  an<'  lie 
\. as  coudomiud  to  pay  costs  in  both  courts. 

Dkum.MOND,  j.,  said  tlie  court  would  liave  shruidc  froni  tlie 
décision  to  whicli  it  had  conie  in  this  case,  if  it  liad  not  found 
précédents  to  justiFy  it.  It  vv!i.s  one  of  the  cases  wliere  tiiiiit- 
.immjiis  would  he  swmvia  injurid.  The  circunistances  were 
;  liese:  The  Corporation  had  accjuired  a  lot  of  land,  for  the 
j)urpose  of  oponing  Craig  street,  and  having  taken  as  niucli 
,is  tliey  required,  the  reniaindcr  (a  sniall  strip  only  six  feet 
.vide  atone  end  and  t«îiTninating  in  a  point  at  the  other  <în<l) 
Aiis  sold,  and  Watson  1)ecame  the  purchaser.  It  was  about 
ilic  possession  of  this  strip  of  land  that  the  ditHculty  occurred. 
Tins  strip  of  land  could  be  of  no  use  to  any  one  but  Fulluni 
wliose  land  it  adjoined.  The  purchase)',  Watson,  being  abs(>nt 
froiii  the  city,  Fulluni  went  H)  lus  brother  and  otiered  hini 
El 5  for  the  strip  of  land.  Watson  declined  to  sell  at  that 
priée,  but  said  he  would  sell  for  £20  or  £25.  Fulluni  would 
lot  accept  this  otier,  but  some  tinie  aftcrwards,  probably 
l'elying  on  Watson's  absence  and  thinking  lie  would  oust  hini 
l'runi  this  strip  of  iand,  he  sold  land  to  Spinelli,  giving  hini  a 
front  covering  Wat>*on's  strip.  When  Watson  returncd,  he 
institutoil  the  présent  petitory  aetiin  against  Spinelli  who, 
in  tuni,  sued  l-'ulluni  en  (/(iranfic.  The  judgnient  of  tlu!  Sii- 
pcrior  Court  ordered  Défendant  ni  (jaranlu'  to  pay  £20  for 
tlie  hnul,  which  then  would  beconte  his.  The  Court  of  Ap- 
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peals  did  not  agrce  with  the  reasons  of  tluH  judginent,  tliougli 
they  considei'cd  the  dispositif  good.  It  would  do  r»o  one  any 
good  to  order  tlie  démolition  of  the  buildings  and,  therefore, 
tiu>  court  thought  proper  to  exercise  a  rather  unusual  povver 
in  dealing  with  the  case,  so  as  not  to  interfère  uselessly  with 
the  interests  of  the  parties.  The  Kespondent  Fulluni  would 
liave  to  pay  £20,  with  costs  in  i)oth  courts.  Judgment  contirni- 
cd.  Justices  Du  VAi.  and  Aylwin  dissenting  as  to  costs.  {IL.  C. 
L.  J.,  p.  33.) 

Day  and  Day,  for  Appeliant. 

T.  S.  JUDAH,  for  Respondent. 


ÀHICABLE  SETTLEMENT  OF  A  SUIT. 

Court  of  Queen's  Bench,  in  Appeal, 

Montréal,  Gth  June,  1<S(Î5. 

Présent  :  DuvAL,  C.  J.,  Aylwin,  J.,  Meredith,  J.,  Duum- 
MOND,  J.,  and  Mondelet,  J. 

McFaul,  Appeliant,  and  McFaul,  Respondent. 

Ildd  :  Tlisit  tlie  partîtes  to  an  action  m  hornatjf  can  Hcltle  tlu*  i-awo 
Hiuiaibly  between  tliemsolvcs  ont  of  (tonrt,  wliil.st  tlioir  attorneys  am 
hMH  proceediiijr  witli  tlio  case,  and  that  tlie  jiidgnKtnt  will  lio  iTiùloral 
based  on  tho  fact  that  a  hornagc  bas  been  iiiade  by  tlie  parties  theiu 
selves. 

Drummoni),  j.  :  This  was  an  extraordinary  case.  The  par- 
ties had  niade  an  aniicable  settlenient  soine  years  ago,  while 
their  counsels  were  still  proceeding  with  the  case  in  court. 
Tiie  appeal  \v;iK  froni  a  judgment  of  the  Circuit  Court  at  Ayl- 
mer,  ou  a  motion  for  the  appointment  of  a  surveyor  to  déter- 
mine the  line  de  noro.  The  judgment  was  based  uj)on  the 
fact  tliat  since  the  institution  of  the  action,  a  hitrinuic  had 
been  made  between  the  jn-operties.  Judgment  confirmed  una- 
nimously.  (l  L.  CL  J.,  p.  34) 

J.  (yOLMAN,  for  Appeliant. 

Aylen  and  fEUKlNS,  for  Respondent. 
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8ALE.-WARRANTT. 

Court  of  Queen's  Hench,  in  appeal, 

Montréal,  6th  June,  1805. 

Présent  :  DcvAL,  C.  J.,  Aylwin,  J.,  Meredith,  J.,  Drum- 

MOND,  J.,  and  MONDELET,  J. 

P'allon,  Défendant  below,  Appellant,  and  Smith,  Plaintift' 
helow,  Respondent. 

Hcld  :  That  t)>e  seller  of  a  machine  is  bound  to  warrant  hia  work, 
unless  the  purcuaser  takes  ail  the  responsibility  upon  liimselfc 

The  action  vvas  brouglit,  in  the  Court  below,  for  ^100,  tho 
price  of  a  conibined  Mowing  and  Reaping  Machine.  The  plea 
was  that  the  machine  was  only  takenon  trial,  to  be  kept  only 
iii  case  it  should  prove  a  perfect  instrument  in  every  res- 
pect and  that,  on  trial,  the  machine  was  found  unsuitable. 
Défendant  notified  Plaintitf  accordingly  and  called  upon  him 
U)  take  away  the  machine.  The  Circuit  Court  gave  judgment 
in  favor  of  Plaintiff. 

MoN'DELET,  J.,and  Meredith,  ^  lissenting,  were  of  opinion 
that  the  judgment  should  be  confirmed.  The  reaping  ma- 
cliiiies  Iliade  by  Plaintiff  were  proved  to  be  made  on  good  prin- 
eiples.  It  was  the  duty  of  Défendant  to  give  the  machine  a 
laii-  trial  and  he  refused  to  allow  tins  to  be  donc.  AU  new 
Miachinery  required  a  little  time  to  settle  into  good  working 
on  1er. 

Drum.mond,  j.,  sai<l  it  required  no  scientific  Icnowledge  to 
see  iiow  a  mowing  machine  worked.  It  appeared  that  this 
machine  eut  only  a  third  of  the  hay.  His  Honor  thought  the 
évidence  was  strongly  in  favor  of  the  pretensions  of  Défend- 
ant, Thèse  machines  were  always  sold  with  a  guarautee.  The 
action  should  hâve  been  dismissed. 

Dl'Val,  C.  j.,  said  our  rule  of  law  was  more  favorable  to 
the  purchaser  under  such  circumstances.  We  had  a  f/dranlie 
di'  droit  as  well  as  a  (/(iranfie  aonvenilonncUe.  Antl  accord- 
ingly,  every  workman  must  guarantee  his  work,  unle.ss  the 
purchaser  takes  ail  the  responsibility  upon  himself.  The  Déf- 
endant, who  was  an  extensive  farmer,  gave  the  machine 
repeated  trials.  Why  did  not  PlaintiH'  point  out  where  the 
ilefect  was  ?  Judgment  reversed.  Meredith,  J.,  and  Mondelet, 
J.,  dissenting.  (1  L.  C.  L.  J.,  p.  35.) 

Perkins  and  Stephens,  for  Appellant. 

M.  Doherty,  for  Respondent. 
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TENANTS.-HOnSE  IfOT  HABITABLE. 

Court  of  Queen's  Bencii,  in  Appeal, 

Montréal,  Hth  Septeinber,  l<S(i5. 

Fiusont   DrvAi,,C.J.,  Aylwin,  J.,  Meredith.J.,  Drummond.J., 

and  MONDELET.J. 

Doutre,  es-qualité,  Défendant  in  thc  Court  bclow,  Appellant, 
and  VValsh,  Plaintitt'in  tho  Court  below,  Rcsponclont. 

The  Kpspondent,  a  ttrnant,  aski-d  for  tlie  résiliation  of  a  loa?e  on  tlie 
(.'loniid  thiit  the  lionse  was  danip  and  not  lial)itable  on  acconnt  of  water 
in  the  oollar.  II etd  :  ihat  tliis  was  not  }:ood  gronnd  for  rt-slliatiiig  tho 
Icase,  inasinnc'li  as  the  tenant  Avas  awaie  that  there  was  water  in  tiio 
cclhir  at  the  lime  lie  entered  into  posses-ion,  and  nine  uionths  siibije- 
(luonlly  lie  gave  notice  that  lie  would  keep  the  lieuse  another  year. 

By  the  judgiuent  appealcd  froni,  rendercd  in  the  Circuit 
Court,  ut  Montréal,  on  the  29th  April  LSOô,  Plaintif!' obtained 
tho  résiliation  of  a  lease  entered  into  with  Défendant  ot)  the 
lOth  May  IHCA.  By  tins  lease,  the  Plaintiff  rented  from 
Défendant,  for  one  year,  froni  Ist  May,  18C4,  with  right  to 
continue  the  lease  for  a  second  year,  on  giving  three  nionths' 
notice,  previous  to  the  expiration  of  the  first  year,  a  two  story 
stone  house  at  Cote  St.  Louis.  When  the  Plaintiff"  entered 
into  possession  of  the  preinises,  in  the  nionth  of  May  18G4, 
there  was  a  small  quantity  of  water  in  the  cellar,  but  Daoust, 
Défendants  brother-in-law,  who  had  been  occupying  the 
house,  having  infornied  hiiii  that  this  would  soon  disappear, 
Plaintiff' did  not  hesitate  to  take  possession.  During  the  fol- 
lowing  autumn,  the  water  again  appeared  in  the  cellar,  and 
revnained  several  days.  But  Plaintiff,  believing  that  this 
water  only  entered  accidentally,  did  not  give  Détendant  the 
requii'cd  notice  to  terniinate  the  lease,  and  the  absence  of  such 
notice  catised  the  lease  to  run  for  another  year.  On  the  IGth 
Mardi  following,  the  water  entered  the  cellar  to  a  depth  of 
about  four  feet.  The  Plaintiff"  thinking  it  would  disappear, 
allowed  several  days  to  elapse  ;  but,  tinally,  seeing  it  reniain, 
on  the  28th  Mardi,  he  protested  Défendant,  calling  upon  hini 
to  niake  a  drain  or  devise  sonie  other  nieans  of  carrying  off 
the  water.  The  Défendant,  declining  to  accède  to  this  demand, 
on  the  I7th  April  18G5,  Plaintiff  brought  an  action  to  resiliatc 
the  lease,  on  the  ground  that  the  house  was  uninhabitable  by 
reason  of  the  water  and  dampness.  Défendant  pleaded  that 
Plaintiff,  when  he  leased  the  house,  was  aware  that  there  was 
no  .sewer  to  drain  the  cellar;  that  there  was  water  in  the 
cellar  in  the  .spring  of  18G4  and,  also,  in  the  following  autumn, 
yet,  Plaintiff  had  givcn  no  notice  to  terniinate  the  lease.  It 
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appcarotl,  inoroovcr,  that,  on  tho  (ith  Feb.,  1805,  IMnintifi'  in- 
l'iiiiiicd  Dt'fcnd.itit  tl)at  lie  whh  not  ^oiiirf  to  keop  tho  liouso 
uiiiitlicr  ycar.  Tlicn-upon,  Défendant  entcred  into  net^otiations 
witli  otlier  parties  and  was  al)out  to  let  tho  houso,  when 
l'iaintiffcanie  to  hiiu  and  said  lie  had  changod  his  tnind  and 
would  keep  it.  The  loaso  lieing  resiliated  hy  a  jud^nient  ren 
(leivd  hy  Mr.  Justice  Badi^!(;y,  tlie  Défendant  appealec' 

Div.vr.,  C.  .1.,  oltserved  that  tho  évidence  of  tho  Phiintift* 
showeil  tliat  he  had  Hrst  declined  to  continue  the  leaso  and, 
thon,  told  Defen(hxnt  ho  liad  changod  liis  mind  and  would 
keep  tlie  houso.  It  also  appeared  that  ono  Troutheck  had  been 
aiixioiis  to  get  tho  houso  and  would  hâve  rented  it,  had  not 
l'iaintiff  rotained  possession.  It  was  also  proved  that  Plaintiff, 
liefoi-o  he  leased  tho  houso,  .saw  the  wator  in  the  coliar  and 
was  iiifoniied  by  Daoust  that  there  was  no  drain  to  carry  it 
otf.  Under  theso  circunistances.  Plaintif!"  was  not  entitlecl  to 
(leinaud  the  résiliation  of  the  leaso  and  the  judi^nient  niust 
lie  reversed.  Jud^uient  revorsed  unaniniously.  (1  L.C.L.J..\).5{i.) 

DoiTUE  and  DouTiiE,  for  Appellant. 

Li:i!LANC,  Cassidy"  and  Lkijlanc,  for  Ilespondent. 


PROHIBITION  TO  ALIENATE. 

Cou  UT  OF  QUEEX's  BE\(ni  IN,  Al'l'EAL, 

Montréal,  8th  Septenibor,  1808. 

Présent:  DuvAL,C.J.,  AviAViN,,!.,  Mekedith,  J.,  Dkumm()nd,J., 

and  MOXDELET,  J. 

PatuK'K  Kiernax,  Plaintirt'contesting  the  opposition  of  Fran- 
eis  Kiernan  in  the  Court  below,  Appcdlant,  (t>itZ  FuAXcis 
KlKKNAN,  Défendant  and  Opposant  in  the  Court  below, 
Hespondent. 

//('/(/:  Tliat  a  clause  in  a  deed  ol'  donation  of  an  iuiinovoalilo  hy  tlio 
rutiler  to  his  son  to  provido  him  with  ineans  of  livins.',  with  a  condition 
tiiiit  it  was  not  to  he  alienated  or  hypothecated  dnrinjï  tlie  «lonor's  lifo 
tiiiic,  (h>i's  not  pvevent  llie  soiznre  and  isale  of  tiie  ininioveahle  at  tho 
.suit  of  the  donor  hy  virtnc  of  a  judgnient  ajiçainst  tlie  donee. 

The  Appellant,  father  of  Respondent,  c()ni[)lained  of  a  jud^r- 
uicnt  of  the  Suporior  Court,  rendorod  by  Mr.  Justice  Smith, 
niaiutaining  an  opposition  to  tho  sale  of  certain  land  seized 
l>y  Appellant.  This  land  was  given  to  Respondent  by  Appel- 
Imt,  hy  deod  of  donation  9th  May,  1843,  "to  procure  him  the 
iiicans  of  obtaining  t*^-^  lionost  living,  and  that  the  said 
Hcs])ondent  -should  not,  during  the  lifetinie  of  him,  the  said 
Appi'llant,  sell,  alienate,  or  hypothecate  the  said  land  or  farm." 
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In  184(i,  tlu;  fatlier  arid  son  hm\  a  lawsuit,  rosp^'ctiiii;  work 
donc  for  cach  othur,  and  a  jud^nient  was  obtained  25t)i  April, 
LS4.S,  in  favor  of  the  présent  Appellant  for  CIO  8s.  lld.  doht, 
and  £38  18h.  8d.  costs.  Execution  liavin<^  issued,  a  retiiru  of 
nulla  hona  was  niade.  At  tliis  tinie,  the  son  paid  his  fatlior 
£15,  on  account  of  thc  judgnient  ;  ho  also  did  certain  work 
for  hiiu  and  leased  a  farni  for  wliicli  lie  paid  a  rent  in  oats. 
ReH])ondent  contended  tliat  the  judj^nient  was  vvholly  uxtin- 
j^uished  and  conii)ensated  by  adding  tliese  anumnts  togetiur. 
On  the  29tli  Nov.,  18()2,  fourteen  yeai's  aftcr,  AppeUant,  under 
an  exécution  de  terris,  caused  the  land  to  be  seized  which  ho 
had  donated  to  his  son  in  1848.  To  this  seizurc,  Rcspondent 
fyled  an  o])position,  setting  forth  tlie  abt)ve  facts  and  also 
attncking  tlio  seizure  itsclf  on  the  ground  of  iid'oinialities. 
The  opposition  was  rnaintained  in  the  Court  below  on  the 
groun<l  tliat  the  property  was  r«misj.s.s«We,  tlie  donation 
being  niade  on  the  condition  that  the  donee  should  not  sell, 
alienate  or  hypothecate  it  during  the  donor's  life  tinie.  From 
this  judgnient,  Plaintitt' appealed,  contending  that  tins  condi- 
tion in  the  deed  of  donation  could  not  prevent  the  donor  hini- 
self  froni  .seizing  it  in  satisfaction  of  a  judgnient. 

Dl'VAF.,  C.  J.,  Wi's  of  opinion  that  tlie  judgment  niust  Ito 
contirnied  on  the  plea  of  compensation.  There  were  two  points  : 
Hr.st,  that  the  property  was  insaisissable.  VVhen  the  fatlur 
stipulated  ihat  the  land  was  not  to  be  alienated,  lie  stipulatcil 
in  favor  of  hiniseU".  Second,  the  plea  of  compensation.  Tiiis 
appeared  to  be  sustained  by  the  évidence.  Judgnient  contiriu- 
ed  unanimously.  (1  L.  C.  L.  J.,  p.  57.) 

Douiox  and  DuiuoN,  for  Appellant. 

C.  S.  BUIUIOLIOHS,  for  Respondent. 
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SikLART  OF  A  CLERK. 

CoUUT  OV  QUEEN's  BeNCH,  IX  AlM'EA]., 

Montréal,  8tli  se[)tember,  I8(j5. 

Presnt  :  UuvAi.,  C.  J.,  Aylwin,  J.,  Meuedith,  J.,  Duummond, 

J.,  and  Mondelet,  J. 

OUELLETTE,  Défendant  in  the  Court  below,  Appellant,  iiinl 
Badeaux,  Défendant  in  the  Court  below,  and  Fautei  x 
and  Macfarlane,  intervening  in  the  Court  below,  Res- 
))ondents. 

An  action  for  saliiry,tlie  employer  being  insolvent.  Ihld  :  tliat  a 
tender  of  the  jvrroiir.s  due,  togetlier  with  ono  inonth's  salary  after  tlie 
tinie  naintiffceased  to  be  eniployed,  waa  suflicient,  tbongh  he  was  oii- 
gage<l  for  a  year,  of  whirli  four  niontlis  had  not  e.xpired.  lie  had  a 
riglit  to  bis  salary  only  for  the  tinie  he  was  eniployed. 
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The  Plaintiff'  was  en^aged  as  clerk  to  P.  B.  Badcaux,  for 
(iiic  ycar,  froiii  Ist  May,  IfSOO.  Iii  Dect-nibur,  1S60,  Badcaux 
lifcainc  iiist)lvent  and  Fantoux  and  Mact'arltini;  wore  appoint- 
(•(1  (issiifnees  to  the  estate.  The  Plaintif!"  left  the  service  of  the 
iiisulvont  in  the  heiifinning  of  Decoinher,  IHGO,  and  there  waa 
tlii'U  (hic  to  hini  the  .siini  of  £H  4s.  (Sd.  On  the  81st  Deceniher, 
ht'  took  ont  a  saisie-(i.rrf;t  before  jud^ment  a^ainst  the  eft'ects 
of  the  insolvent  for  the  suni  of  .£()()  (in.  4d.,  viz  :  £8  4s.  Hd. 
iurcars,  ar\d  the  four  inontlis  ru xt  ensuing  up  to  the  end  of 
tht'  year's  enofa<:feniei)t.  The  a.ssij;not's  intervened  and,  on  the 
2(1(1  Jan.,  l.S()l,  tendered  to  Plaintitt'  the  £(S  4.s.  <Sd.  arrears, 
îiiid  tlO  Ms.  4(1.  for  one  nionth  after,  tojjjetlier  with  the  costs 
iiicurred.  This  tender  was  suh.sequently  renewed  with  the 
|)li!!i,  and  the  nioney  deposited.  The  judfijnient  of  tlie  C(jurt 
liolow,  rendered  l»y  Mr  Justice  MoXK,  31  May,  18()1,  held  the 
tender  to  he  suHicient  and  condenined  Plaintitl'  to  pay  ail 
costs  inciirred  after  the  tender  was  niade.  Froni  thia  juilgnient 
lu."  apjx'aled. 

DliVAL,  C.  J.,  reniarked  that  tliis  was  an  action  for  salary. 
Tlure  was  an  action  f(jr  salary  and  there  was  al.so  an  action 
rii  (loninidi/cs.  The  judirnient  of  the  Superior  Court,  giving 
l'iaintirt'  lus  .salary  up  to  the  tinie  he  cea.sed  to  work,  was 
correct.  Plaintitî"  had  no  riglit  to  ask  for  more.  Judgnient  con- 
tinned  unaniinousl}'.  (1  L.U.  L.  J.,\).  57.) 

Lkulaxc  and  (J.\.ssinv,  for  Appellant. 

Laflamme,  Laflamme  and  Daly,  for  Respondents. 
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COMPOSITION  SET  ASIOE  FOR  FRÂUD. 

CoiTRT  OF  QuKEN's  BeNCH,  IN  API»EAL, 

Montréal,  .Sth  Septcmber,  l.S(>5. 

l'rcsent:  DuvAL,  C\J..  AvLwiN.J.,  Mehedith.J.,  Dhiimmond,,]., 

and  M()X1)ELï:t,  J. 

(JiKAlin,  Deïendant  in  the  Court  below,  Appellant,  nvd  Hall 
et  <iL,  Plaintifis  in  the  Court  below,  Respondents. 

Dood  of  composition  set  asido  on  pioof  that  ihe  (îreditors  were  iii- 
iluceil  to  sign  by  fraudiilent  représentations. 

The  Défendant  was  a  trader  doing  business  at  Verchères. 
Tu  Jatuiary  l(S(i2,  he  asked  lus  creditoi-s  to  accept  a  compo- 
sition of  5s.  in  the  €.  This  was  refused  and  he  tinally  oftered 
10s.  in  the  £,  which  was  accepteil.  Subseipiently,  however, 
sonie  of  the  creditors  learned  that  the  sale  of  J)efen(hint's 
nunioveable  property   was  siniulated,  and  aiso  that  certain 
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trannfors  ot  snm.s  due  liiiri  woro  itindo  for  tlio  pnrposo  nf 
«Icfriuidinf^  liis  croditor.s.  On  Iienrin»,'  tlii.s,  IMiiiutitrH,  wlio  liiid 
si^iuMl  tlio  dccd  ot'  composition,  t.(»ok  ont  a  «(ilsic-drrrl  for  tlic 
runuiinin^  lOs.  in  tlic  X,  wliicli  luid  not  Ix'cn  pai<l.  Jud^'nicnt 
vvas  rcndcrtMl  hy  Mr.  ilnstiLc  Lr)ranj,n,'r,  on  tlic  .SOtli  April, 
1S()4,  niaintaininj^  tlie  sdinie-arrt'fyOU  tlic  f^'round  tliat  Dt-fcn- 
dant  liad  obtainod  tlie  exécution  of  the  deed  of  composition 
liy  fratid  and,  tliercfore,  lie  conld  not  dérive  nny  Itenetit  froni 
it.  Tlie  Défendant  tlien  lirou^lit  the  présent  nppeal. 

DUVAL,  C.  J.,  said,  uidiaj)pily,  tliere  was  no  douht  as  to  tlie 
fraud  attenipted  liy  Défendant.  Mis  Ixtoks  of  ace  unt  disap- 
peared  and  lie  said  they  liad  lieen  burned  by  liis  son.  Now  it 
was  proved  that  tlie.s(!  Itooks  liad  not  been  burned.  Tlie  Su])e- 
rior  Court  was  perfectly  rij^dit  in  declarin^'  tliat  tlie  compo- 
sition was  null.  Jndt^niieiit  cojifirnied  unanimously.  (I  L.  (J. 
L.  J.,  p.  5.S.) 

DoiUON  and  DoKloN,  for  Appellant, 

M.  E.  Caiu'KNTIKK,  for  Respondents. 

E.  lÎAiiXAiiJ),  Counsel. 


\   ■. 


DISSOLUTION  OF  SALE. 

Court  OF  Qi^eex's  Bencii,  in  appeal, 

Montréal,  Sth  Septembei-,  bS(),5. 

Présent  :  Duval,  C.  .T.,  Aylwin,  J.,  Mondelet,  J.,  Duum- 
MONO,  J.,  and  Mondei.et,  J.      ' 

Demeus,  intervening  party  in  the  C^ourt  below,  Appellant. 
and  St-Amoi;u  et  al.,  Opposants  in  the  Court  below,  lies- 
pondents. 

Ildil  :  Tliat  a  sollor  wlio,  by  an  oppositon  Cl  fin  de  (iiulrtiirf,  asks  llie 
dissolution  ofasuie  for  non-paynicnl  of  tlio  priée,  is  entitiod  to  liavo 
also  tlie  cost  of  tlio  action  iiistitntod  for  the  sanie  objoct  a^rainst  the 
purcliasor. 

This  ap])eal  arose  in  the  followinfî  Mianner.  On  the  Soth 
Nov.,  l.S():i,  certain  immovealile  jiroperty,  situated  in  (îrand- 
Ile,  Beauharnois  County,  wa.s  seized  by  Parent,  in  satisfiiction 
of  a  judjfinent  wliich  lie  had  obtained  ai^ainst  Joseph  Aniiot. 
The  possessor  of  this  proi)erty,  Amiot,  had  ac(|uire(]  it  froni 
the  heirs  of  St.  Amour  [of  whom  Respondents  were  four] 
by  deed  of  sale  22nd  Jan.,  1850,  not  registered.  The  part  of 
the  purchase  nioney  coming  to  Respondents  not  being  paid  by 
Aniiot  who  was  insolvent,  Respondents,  by  an  opposition  afin 
de  distraire,  prayed  for  the  rescision  of  the  suie,  urdess  the 
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wlinlc  wcrc  pivid.  Tlio  AjjpcIIant,  who  had  an  hypotlu'cary 
cliiiin  on  tlio  saine  j)n)porty,  inttu'vencd  and  temlcrcd  opjx)- 
siints  tho  aniount  of  tlicir  daim,  principal,  intcrcst  and  costs 
ot' i)pp()sitii)n,  vvitli  sccnrity  For  thc  inutaluients  not  y^t  duo. 
'l'iic  ()pp()santH  answrred  tliat  tho  tt'ndor  was  insutHcicnt, 
tlicrc  Ix'in^'  anotlicir  suni  of  ^4M  costs  incurred  l)y  thon  in  an 
(U'tion  taken  ont  a{];ainst  Aniiot,  at  Beauharnois,  for  tlie  pur- 
posn  of  st'ttinjî  asi(l(^  tlu>  sale,  whicli  suni  of  #4<S  had  not  heon 
iiiclndcil  in  thc  tcnder.  The  App(dhint  answorod  that  hc  kncw 
iKttliin^  uhout  this  suni  ;  it  vvas  not  nicntiont'd  in  tho  opposi- 
tion and  tho  tendor  had  l>oon  nnuh'  in  exact  acconhmco  with 
thc  conchisiona  of  tho  oppo,sition.  Tho  Oppo.sants  roplied  that 
thr  notion  in  (piostion  had  heon  taken  ont  aftor  tho  opposi- 
tion was  fyh^l  ;  that  tliey  had  a  porfcct  rifjlit  to  prt)toct  th(Mii- 
.stilves,  l)oth  hy  opposition  and  rosohitory  action.  Tlie  proton- 
sioiis  of  tho  Opposants  wero  nniintainod  in  the  Suporior  Court 
1>V  Mr.  .lu.stici!  HorthoU)t  and  confinnod  hv  the  C'ourt  of  lie- 
viow.  It  was  froni  thèse  décisions  that  Appolhint  institutod 
th(>  présent  appeal. 

DrvAL.C  J.,  rendored  tho  judgnient  of  tho  Court  confirni- 
iii^'  the  judj^nnont  appoahîd  from.  Judgtnent  confirnied  tinani- 
nionsly.'  (  I  /..  C.  L.  J.,  p.  f)!».) 

]).  (iiiioUARi),  for  Appelhxnt. 

J)oiTTi{E  and  DouTRE,  for  Respondent. 


t'i  '■ 


RECOURSE  OF  C0HHISSI0NER8  AQAINST  PARTIES  TO  A  SUIT. 

Court  ov  Queen'.s  Bench,  in  aiteal, 

Montréal,  f)th  Septetnher,  1865. 

l'resont  :  DuvAL,  C.  J.,  Ayuvin,  J.,  Meredith,  J.,  Drum- 
MONi),  J.,  and  Mondelet,  J. 

LAMKRE,y?/.s',  et  al.,  Défendants  in  the  Court  helow,  Appidlants, 
(iiul  Mon.  J.  B.  Gui^N'HEMONT,  Plaintif!' in  tho  Court  l)elo\v, 
Respctndent. 

lldd  :  Tliat  the  Pntitioncrs  in  tlio  ca^o  of  a  oonteatod  élection  are  joint- 
ly,  not  sevoraily,  liable  to  the  sittinjj  inember  for  thoir  lialf  of  tlie  (^ein- 
ini.ssioner'8  fées  piiid  by  the  aitting  member. 

This  was  an  appeal  from  a  jud^mont  of  the  Superior  Court, 
Montréal,  condemninfif  Défendants  to  pay  the  sum  of  $400, 
jointly  and  .severally.  Thi.s  was  tho  amount  of  the  Hon.  Jud|To 
Bruneau's  account,  for  services  as  Conimissioner,  appointed  to 
tak(î  cognizance  of  the  conte.sted  élection  of  Plaintitî',  as  Légis- 
lative Councillor  for  the  Sorel  division.    The  Plaintiff  had 
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piiiil  tliis  aocount  and  takcn  ii  Hulirogatioii  (il"  tlic  claini,  for 
wliicli  lu!  in.stitut(Ml  an  action  aj^ainst  Dcfciulaiibi  and  olttiiiti- 
cd  jud^iiuait.  Tlio  Défendants  laisod  two  points.  KivHt,  tliiit 
tlic  (/onninssion  lii-in^'  jointly  issucd  at  tlit;  in.statict!  of  tlic 
l'ctitioncrs  and  tlu^  i-ittinj^  incnil«'r,  oacli  of  tho  partit'»  wiis 
jointly  and  sovcrally  lialile  to  tlic  Coirunissioncr.  Second,  tlwit 
tlu!  sittin^  nit'inlter  liaviii;^  paid  tlie  ainount  to  tlu;  Comiiiis- 
sioncr,  lie  liad  only  a  ri^lit  toa  contiiltution  froni  tho  Dcfend- 
antH  Laiiit'i'»!,  McNau^liton  and  McCai-tliy,  l'ctitioncrs,  forotic- 
lialf  of  thc  aniount  so  paid,  cacli  of  thc  Dcfcndants  l)ciii<r 
V)()\jnd  to  pay  liini  but  one-sixth  of  tlic  aiiionnt,  tlicy,  in  tlicir 
relation  to  l'Iaintiff",  licinjf  joint,  and  not  joint  and  Hevoral  doli- 
tt)r8. 

DuVAL,  C.  J.,  said  thure  was  an  crror  in  thc  jud^^'nient  of 
tlic  Supcrior  Court.  Jt  condctnncd  tlic  Petitioner.s,  1  )efendants, 
to  pay  tlie  entirc  anionnt.  Tliis  was  not  correct.  Tlie  aniount 
nmst  lie  rcduccd  to  SH)'),  Iteiii^  tlu'  lialf  of  .'.^ÎU),  aniount  trans- 
fcrrc»!,  and  tlie  condcnination  would  bo  jointly,  but  not  wr>/7- 
(hti rcmnit.  Judjjjincnt  rcfornicd.  (l  L.  (!.  L.  ./.,  p.  59.) 

Dkvmn  and  Kkku,  t'or  Appellants. 

Lakkenayk  and  Aumstuong,  for  Respondcnt. 


INTERESTED  WITNESS. 

Court  of  Queen's  Bench,  Montréal,  Doconiber  Sth,  l.Sti4. 
Présent:  DuvAL,  C.  J.,  Aylwin,  .T.,  Meueditii,  .T.,  Mon- 

DELET,  J.,  and  DUUMMOND,  J. 

QuEEN  V8.  Samuel  Peuf  '. 

Ifeld  :  Tliat  tlie  évidence  reqnireil  by  Consol.  Stat.  Cftn.,  cap.  04,  soc 
20,  to  corroborate  the  évidence  of  an  interesteil  witncss,  cannot  be  based 
upon  soinething  stated  by  such  witnesa. 

Mr.  Johnson,  Q.C,  for  the  Crown,  stated  tbat  thc  prisoncr 
Perry  luid  been  tried  on  a  charge  of  torgery  of  a  prornissory 
note.  The  indictmentcontained  tw(<  oounts.  The  tirst  char<;e<l 
that  the  prisoner  forged,  and  the  sccdr  d  that  he  uttered.  The 
name  charged  to  hâve  been  foi'ged  was  Henry  Smith.  Henry 
Smith  proved  so  far  as  he  coultî  prjve  it,  that  the  signature 
was  not  bis.  The  prisoner  was  undefended,  and  the  lenrncd 
Judge  who  presided  at  the  trial  (Mr.  Justice  Drummond), 
reserved  the  question  for  the  full  Court  whether  the  évidence 
w^as  sufficient  to  justify  a  conviction.  There  was,  in  the  first 
place,  the  évidence  of  Henry  Smith  himself,  who  swore 
that  the  signature  was  not  bis.  The  only  corroborative  évi- 
dence was  the  foUowing  :  Smith  deposed  that,  meeting  Perry, 
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hc  ti)l<l  liiiii  tli<;  si^nuitim*  wiis  for^f^d.  Porry  n^plied  "  tlmt  îh 
iKi  t'di'jii'iy.  I  >''iw  yuii  .sij^ii  tilt-  Motn  iiiyHclf,  onc  cvcninf;  tliat 
vvi'  \v('i'<'  ut  tilt!  ('(»Hiiio|)()litiiii  îloti'l  ;  Il  iiwiM  namcf!  Dcvi-au 
(iml  uiintlicr  ynuii^  muii  wcn^  prcscutat  tin;  tiinc."  Tlif  (îi'owii 
liiouj^lit  ui)  J)t!Voau  aiul  lu^  swoni  tluit  Uv.  liad  ncvcr  soen 
Smitli  si^n  the  note.  Mr.  Johnson  olisttrvud  that,  undcr  cap. 
!I4,  Coiisol.  Stat,  ('anada,  sec.  20,  tio  ju-rson  i.s  to  ho  decnu'd  an 
iiici)nip<!tont  witne.sH  in  Hup|)oit  ol"  tho  prosccntion,  hy  rca.son 
(if  niiy  intcrt'st  which  such  pcrson  inay  liavi'  in  nispcct  oF  any 
wiitiiii,',  &c.,  fjfivcn  in  (iviiloncc,  l)iii  the  évidence  of  any  pei'Hon 
so  iiitere.sted  shall,  in  no  ca.se,  he  deenied  HutHcierit  to  .snstain 
Il  cniiviction,  ujiIchh  the  saine  is  supported  hy  otlier  lepil  evl- 
(l('ii(!e.  Mr.  .Iustic(.'  Druniniond  said  that  ho  luul  t'elt  it  his 
(liity  to  reserve  this  point  t'or  the  t'ull  Meneh,  especially  as  the 
prisoner  vvas  undel'ended.  The  !|Uestion  vva.s,  could  Henry 
Smith,  who  was  only  r/^cj/'^i-conipetent  as  a  witnes.s,  lay  the 
siilistratnni  of  the  cori'ohorative  évidence  re(|uired  l»y  the  sta- 
tiite.  Tlu!  Court  took  tiine  to  consider,  hut  the  t'ollowin<,^ 
(Mardi)  terni,  they  nnaniniously  expresstîd  the  opinion  that 
the  évidence  ottered  in  corrohoration  was  wholly  insuHicient, 
Deveau  merely  contradicting  soniething  which  the  intertîsted 
witness  aai<l  that  the  prisoner  had  said.  (1  Av.  ('.  L.  J.,  p.  00.) 
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IHPROBATION  OF  A  WILL. 

Court  of  Queen's  Bench,  in  appeal, 

Montréal,  9th  Soptombor,  1807. 

Présent  :  DuvAL,  C.  J.,  Drummond,  J.,  Mondet.et,  J., 
and  Johnson,  J. 

Vknance  Brunet  dit  Letano  et  rti.,  Défendants  in  the  Court 
below,  Appellants,  avd  Eustache  Brunet  dit  Letano 
et  al.,  Plaintiff's  in  the  Court  below,  Respondents. 

Ilcld  :  Tlmt  the  cireu  m  stances  proved  in  the  case,  were  not  "unioient 
t(i  jnstify  tlie  wscription  infauoi-  of  tlio  will  in  question. 

On  the  80th  day  of  June,  1805,  the  Superior  Court,  in 
Montréal  (Badgley,  J.),  rendored  the  followiufjf  jiidgment. 
Hère  follows  the  reniarks  inade  by  the  iudge,  in  rendering  the 
jud<;ment. 

This  was  an  action  brought  by  soine  of  the  children  of 
Eustache  Brunet,  the  elder,  against  the  other  children,  claim- 
ing  their  share  of  the  succession  of  'Keir  father.  The  Défen- 
dants pleaded  that  they  were  in  possession  of  the  estate,  under 
a  will  niade  by  the  deceased,  on  the  27th  of  April  1803,  at 
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Siiint  Jonchirn  do  la  Pointe  Claii'e,  liefore  Valois,  hotuiy  and 
two  witnesses.  Tlin  Flaintift"  then  inscribed  en  faux  aj^aiiist 
tho  will,  so  tlmt  tlic  objcct  oi'  tlio  action  was  in  reality  to  .set 
asi(lo  this  will.  'V\w  case  was  of  con.sid(a"ablo  inteivst.  Tlic 
testator  niarried  twieo.  Bv  the  first  niarriai'e,  he  liad  two 
childron  and,  by  the  Hocond  niarriaf^je,  Hve  children,  who  were 
ail  living  at  the  time  of  lus  decease.  The  testator  was  upwards 
of  seventy-tive  years  of  \i^e  and  was  sufFerin^  from  throat 
disease.  He  was  a  nian  who  never  spoke  mnch  ;  in  fact,  soiiu" 
of  the  witnesses  stated  that  he  nover  spoke,  except  in  niono- 
syllablos,  and  lus  taeiturnity  wa.s  not  diniinished  by  the  throat 
diseaso  which  alniost  choked  hini.  Ho  had,  however,  shown 
ability  in  uiaking  nioney.  the  value  of  lus  estate  bein^  estini- 
ated  at  S<iO,000.  It  would  appear  that  the  notary,  who  even- 
tually  niade  the  will,  exhibited  a  particular  interest  in  the 
testator's  estate;,  ainJ  urged  hini  iipon  the  subject,  and  fre- 
quently  asked  hini  why  he  had  not  inade  a  will  and  settled 
lus  estate.  On  one  occasion,  before  the  will  was  executed, 
V'enance,  one  of  the  sons  of  the  second  niarriage,  and  who 
alone  lived  with  lus  father  and  mothor,  the  second  wife,  went 
to  the  notary,  and.told  him  to  conie  down  and  niake  lus 
father's  will.  The  notary  went  to  the  house,  acconipanied  by 
two  witnesses,  antl  fonnd  the  old  nian  lyin<T  in  snch  a 
distressed  condition  of  body  that  it  was  inipo.ssible  to  niako 
the  will  at  that  tiine,  the  witne.sses  theniselves  objecting  to  it, 
notwithstandinrr  the  ui'm'ncv  of  tho  notary,  as  the  testator 
either  could  not  or  would  not  roply  to  any  of  the  notary 's 
questions,  and  tho  notar}'  was  ct)nipolled  to  déclare  that  he 
could  not  do  it  thon.  Foiu*  days  after,  ho  was  again  applied 
to  by  Vonance,  and  going  back  with  Venance,  he  took  papers 
with  him  and  again  went  to  the  liouse  with  other  two  wit- 
nesses. ^Phe  notary,  on  ontoring  the  sick  rooni  (a  misérable 
apartment,  not  much  more  spacious  than  the  dimensions  of 
the  bed),  on  which  the  tcstatoi-  was  lying  in  great  agony, 
in(|uired  of  the  dyitig  man  how  he  was.  To  this  (]nestion  there 
was  no  answor,  or,  if  thoro  woro  any  answer  at  ail,  it  was  n 
•scarcely  articulato  "oui."  Then  the  notary  infornuid  hini  that 
he  had  cotno  there  for  the  purpo.so  of  diawing  his  will.  One 
of  tho  witne.sses  said  ho  answorod  "oui"  again,  after  soveral 
UMnutos  had  olajised.  Tho  notary,  proceeding  to  arrange  somo 
p.M  ,'rs  which  thoy  supposed  was  tho  will,  asked  tho  old  man 
how  he  wantod  to  dispose  of  his  e-state.  Ho  replie»!  (according 
to  the  évidence)  that  he  gavo  to  oach  of  his  daughters  3,500 
linrH  iivcini  cours.  After  ho  had  made  this  déclaration, 
Théodore,  another  of  lus  .sons  bj'  the  second  wife,  who,  with 
Venance,  was  standing  at  tho  door  noar  the  bed,  said  :  "Celina 
(one  of  the  daughters)  lias  recoived  2400  livres  (£100)  already  ; 
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tliat.  ouf^ht  to  1)0  (loducted."  The  iiotary  thcn  asked  if  slie 
was  to  reçoive  3,500  livres  in  addition,  and  tlio  old  inan  is 
said  to  liiivo  aiiHworod  no.  Tliis  an>wor  wascortitiod  l>y  ï>i'iso- 
lidis,  ono  oi'  tho  witnossos.  Othor  questions  wx'W  thon  put  and 
aiisworod.  He  is  said  to  liavo  ,rivon  to  V'enanco  an  island  op- 
itdsito  Pointe  ('lairo;  also  tho  rosiflence  and  onipiaconiont  tliat 
lie  owne*!,  indeo(l  tiie  chiof  and  host  part  of  tlie  ostate.  Hav- 
iiic  said  il!  ono  oï  his  answers  that  le  pivo  it  to  his  son,  tiio 
iKitary  roplied  :  "  you  hâve  four  sons.  There  is  Eustaehe,  to 
wlioiii  you  hâve  ^iven  nothinj^.  Do  you  include  hinW  "  Tho 
iild  nian  socinod  coufu.sod  and  roplied  that  he  did  not  knovv 
liiiii.  But  0110  of  tho  witnessos  said  he  heard  the  old  ninn  say 
vts,  and  the  notary  ,sai<l  ho  hoard  liini  say  to  frive  it  to 
JMistacho  too.  The  niind  of  tho  dyiiif^  nian  was  evidently 
waiideriiiir,  and  he  did  not  renionihor  how  inanv  .sons  ho  hail. 
Al'tor  tliis,  thoio  was  a  discussion  with  référence  to  the  por- 
soiial  t'stato,  and  \'enanco  and  the  notaiy  are  roportcd  to  havo 
pacitiod  'i'héodcjro  with  tho  assurance  that  his  slmi'o  was  .sale. 
Thcii  followed  the  quostioi.  anioiiff  those  présent  as  to  who 
sliotild  he  the  oxocutor,  and  it  was  atjroed  that  Théodore 
slmiild  act  as  such.  Thero  was  a  ^'ood  deal  of  contradiction  in 
tho  tostiniony,  and  nuich  of  it  oxtreniely  nnsatisfactory, 
slii'wiiifj  .stronrjly  of  su^^ro.stion  to  suit  the  intoivsts  of  the 
parties  doriviiij^  advantatfo  froni  the  will  to  tho  exclusion  of 
tlio  other.s,  Anothor  p(!culiar  circunistance  was  that  tho  oi'dor 
iii  which  the  two  witno.ssos  sworo  that  tho  bociuests  wore 
iiiaile  diH'(;red  froni  tho  so(jUoiico  in  the  will,  tlu,'  onlor  hoiii!.^ 
iiivertod  in  the  lattor,  intiiiiatin^  that  tho  will  iiiust  havo  hoon 
propared  lieforohand  hy  the  notary  at  tho  sui^gestion  of  soine 
onc  not  tho  testator,  and  the  ovidoiice  sliewin»;  that  tho  mar- 
f^'inal  notes  thon  written  wore  actually  tho  addition.s  niado  hy 
the  iiotaiy,  who,  as  the  witnes.scs  said,  at  each  tinie,  wroto  ». 
little  on  the  papor.  Moroover,  tho  iiik  with  which  tho  mar- 
ginal notes  wero  written  M'as  not  the  iiik  with  whioli  tho  will 
was  wiitton,  and  the  ink  of  tho  notary 's  sij^nature  al.so  difter- 
ed  fi'oiii  tho  ink  of  tho  hody  of  the  will.  'l'hoi'o  was  othor 
evideiK'iî  to  sliow  that  tho  will  nevor  could  havo  hoeii  niadi;  in 
tlie  li(aist-  in  the  nianner  allo<i;od.  Nono  of  tho  vvitne.sses  wont 
Ml  t'ai'  as  to  state  that  such  was  tho  case.  Tho  notary  ,said  he 
'.vas  neviM"  spokon  to  liy  \'enanco  ahout  it,  hut  it  was  alinost 
(1  rtaiii  that  it  carried  it  to  tho  liouso  with  hiiii,  and  that  it 
was  Iliade  accordinj''  to  tho  insti'uctions  of  Venaiioe.  Takiiiir 
ail  tlie  cirouiDstMiu'os  into  considération,  renienilieriiii;  that 
tlie  old  nian  was  sinkini;  -vt  tho  verv  door  of  death,  aitlicti'd 
with  a  disoaso  that  reiidcn'il  it  alinost  impossible  for  hiui  to 
ai  ticiilate,  and  that  lie  died  a  we(d\  or  ton  days  aftei-,  tho  con- 
(•liisi(i!i  was  tliat  tho  will  was  a  fabrication,  that  tho  in.scrip- 
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tion  ro  fiiH.r  niust  be  inaintaincd  and  the  vvill  sot  asidc. 
li)Kcrijitii>ii  t'n  fanx  'indivtdived. 

Tlie  iJuft'ndaiits  appealed  t'roiii  tliat  jud^inent,  and  tlic 
Court  uf  Ajtpcals  reversed  the  judjifinent  ot'  the  Supi-rior 
Court.  Hort'  follow  tlie  roinarks  of  tlio  jud^us  in  ronderinj,' 
tlic  juds^nncnt  ot"  the  Coni't  ot'  Appeals. 

])rvAL,  C.  J.,  said  tho  .Jud<^os  of  the  Court  were  of  a  differ- 
(Mit  opinion  t'nnn  tlie  Superior  Court  and  tlum^ht  tluit  the 
testator  was  ot  peri'ectiy  sound  niind,  and  tliat  the  will  was 
niade  properly.  The  testator,  in  his  honor's  view  of  tlie  évi- 
dence, understood  perfeetly  what  lie  was  sayinfif.  He  was  w 
nian  of  few  words,  but  tliis  did  not  show  that  he  liad  not  well 
considered  what  lie  was  sayin^'. 

MoXDKLKT,  J.,  was  nlso  of  opinion  that  there  had  been  nu 
sutHeieiit  <ri'<)nn<ls  shown  forsettiiif^î  aside  the  will. 

Dur.MMoN'D.  J.,  observed  that,  here,it  was  not  a  word  writ- 
ten  before  the  ariival  of  the  notaiy.  But,  it  was  said,  it  was  a 
will  uia<!e  interro^-atively,  that  is,  that  it  was  made  by  ques- 
tion and  answer.  There  w'as  no  doubt  that  one  sort  of  will 
niadi;  l>y  interrotjatory  was  nuU  ;  but  there  were  two  kinds  of 
interrogatories.  one  leadintj  (piestiou  and  tho  other  direct  en- 
(piiries  for  information.  The  latter  was  a  mode  of  ipiestion 
not  only  permissiblo,  but  often  ahsolutoly  necossary,  Avithout 
which  it  would   be   inipo.ssiblo  for  a   notary  to  make  a  will. 

The  Jud«i;nient  was  as  follows  :  "  Considérant  que  les  Intimés 
n'ont  fait  aucune  preuve  légale  des  moyens  de  faux  par  eux 
produits  au  soutien  de  leur  inscription  en  faux  contre  le  tes- 
tament solennel  do  feu  Eustache  Brunet  dit  Létang,  lequel 
testament  était  invoqué  par  les  Appelants  dans  leur  défense  à 
l'action  des  Intimés  ;  considérant  que  les  Appelants  ont  éta- 
bli, par  une  ])rouve  sutïisante,  que,  lors  de  l'exécution  dudit 
testament,  le  testateur  était  .sain  d'esprit  et  en  état  d'appré- 
cier ses  actes,  et  que  les  dispositions  qui  se  trouvent  audit 
testament,  loin  d'avoir  été  écrites  et  mises  au  testament  par  le 
notaire  Valois,  sur  la  dictée  d'autres  personnes,  par  antici- 
pation et  hors  la  pré.senoe  du  ti'stateur,  ont  été  prononcées, 
déclarées  et  dictées  par  le  testateur  lui-même,  comme  ses  der- 
nières volontés,  et  écrites  et  rédigées  par  le  notaire  en  sa  pré- 
sence et  en  la  présence  de  deux  témoins  idoines  ;  considérant 
(|Ut',  dans  le  jugement,  il  y  a  erreur,  etc."  Judgmeiit  reversed 
and  inscription  en  fnu.r  dismissed. 

JoiiNsox,  ,1.,  concurred.  (I  L.  C.  L.  ./.,  p.  (50,  et  3  L.  (1  L.  J., 
p.  Ci».) 

DoiUoN'  and  Douiox,  for  the  Appellants. 

11.  U.  LaFF-A.MMK,  tVu'  the  Re.spondent.s. 
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Sui'Eiuoii  Court,  Montréal,  -SOtli  June,  1805. 

Présent:  BAlxiLEY,  J. 

Keurv  d  al.  vu.  Sewell  et  al,  and  Sewell  et  al.,  Plaintiffs 
cif  i/aranfie,  vs.  Smith  et  al.  Détendants  en  (jaraiitie. 
•2u(l.  Lamplouuh  et  al.  vs.  the  sanie.  3rd.  Lyman  et  al.  vu, 
tlie  .same. 

Ifdil  :  Tliat  when  tlio  article  sokl  turns  out  to  be  soinetJiing  entirely 
différent,  tho  sale  is  null,  tliongh  niade  by  «ample. 

Tlu'sc  tlireo  cases  ail  originated  in  one  transaction,  and,  in 
ciicli  case,  there  was  a  demande  eu  ffarantie  against  the  sîune 
pai-ties.  In  18()4,  Smith  and  McCnllocli  had  a  consi<,nnnent  of 
iiuligu,  whicli  tliey  so  calleil,  which  tliey  sold  to  Sewell, 
Wetenhall  and  Reid.  The  latter,  eitlier  personally  or  throu^h 
l)rokers,  offered  this  article  to  varions  parties.  The  tirst  appli- 
cation was  niade  to  Lynian,  Clare  and  Co.,  to  whoni  they 
ortered  it  at  t'orty  cents  a  pound.  At  that  tinie,  Lynian 
and  Co.  did  not  want  indigo.  But  five  or  six.  days  at'ter, 
Sewell  and  Co.  returned  with  a  sample  and  offered  it  at 
thirty-five  cents  a  pound.  Tenipted  hy  the  low  priée,  Lynian, 
Clare  and  Co.  bought  four  or  five  parcels.  In  the  case  of 
Lanipl()U<fh  and  Campbell  and  Keriy  and  Co.,  the  sales  were 
inade  by  brokers.  The  .sales  were  made  by  saniple,  but  there 
was  no  examination  of  the  .samples  at  the  time  by  any  of  the 
purchaser.s.  The  bill  of  parcels,  in  each  case,  specified  tlii> 
article  sold  to  be  indigo.  Five  or  six  days  after,  it  was  f(jund 
tliat  the  article  was  not  indigo  at  ail.  Tliough  n;ade  up-  fi)r 
sale  exactly  like  the  real  article,  it  was  nothing  more  than 
connnon  clay  coloured  with  Prussian  blue.  There  was  not  a 
particl(>  of  indigo  in  the  whole  composition.  As  .soon  as  this 
was  di.scovered,  the  purchasers  applied  to  Sewell  and  Co.,  to 
take  back  their  goods,  and,  on  tbeir  refusai  to  do  .so,  the 
présent  actions  were  bnniglit  against  tliem,  Défendants  in 
turn  bringing  actions  en  ijavantie  against  Smith  and  McCul- 
loeh,  from  whom  they  had  purchased.  Now,  it  was  veiy  ti'iu; 
that,  where  goods  were  .sold  by  .samph;  and  where  an  exann- 
natioii  of  the  .sample  was  made  sufHcient,  for  the  pui-{)ose  of 
eiiabling  the  purcha.ser  to  be  satistied  that  tlie  goods  agreed 
with  the  sample,  the  purcliaser  would  be  held.  He  had  made 
his  examination,  and  could  not  rejcct  liis  bargain.  Hat  where 
a  luerchant  professes  to  sell  an  article,  it  must  l»e  the  article 
itsclf.  It  may  l)e  a  very  inferior  description  of  the  article,  but 
it  must  at  least  be  the  article  wliicli  it  is  held  out  to  be.  It  is 
Mot  euough  that  it  is  a  mère  imitation.    If  a  man  intends  to 
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Ij.iy  gold  iunl  n'ceivLs  piiichbock,  the  salu  is  of  iio  i^Ht'Ct. 
l'othier  laid  this  principle  duwn  very  clearly.  'l'iio  parties 
were  oiititled  to  recovor  the  atiKJUnts  whicli  tliey  liad  paid 
t'or  tlie  supposoil  indigo.  Judginent  for  Plaintiffs  in  ail  tliroe 
cases.  Tlio  actions  eu  (janintie  were  détective  in  t'orn»  and 
rnnst  be  aniended  bofore  any  jud^rnient  could  be  given.  The 
déclaration  en  (jdrantie  set  ont  the  original  sale,  and  theii 
the  vvords  of  the  déclaration  in  the  principal  action,  followed 
by  a  prayer  for  judgnient.  This  was  not  enongh.  There  niust 
be  a  substantial  allégation  that  the  Plaintitt's  en  (fd/rantir 
l)OUght  this  article  froiu  Défendants  en  (janintle,  and  that  it 
was  not  the  thing  it  was  represented  to  be  ;  tliat  they  ha<l 
sold  it  and  were  prosecuted  to  take  it  back  or  return  the 
price  received.  Jndgni(>nt  for  PlaintiH's,  and  actions  en  (ja- 
rtinlie  to  be  amended.  (IL.  (J.  L.  J.,  p.  02.) 


LEGACT. 

SUPERIOII  Court,  Montréal,  30th  Jnne,  1.SG5. 

Présent  :  Badgley,  J. 

MacBeax  vs.  Daluymple. 

Hdil  :  That  whon  a  creditor  leaves  a  le<racy  to  a  debtor,  the  presiimp- 
tion  is  tliat  lie  inleiuls  ihe  ainount  of  the  beiiucst  to  lie  paid  without 
dcdiu'lioii  (jf  tlie  dBl)t. 

This  was  an  action  to  recover  a  legacy,  brought  against  the 
nniversal  legatee  of  William  Skakel.  The  IMaintiff  had  been 
for  niany  j'ears  a  vory  intiniate  friend  of  deceased  and  sonie 
years  before  the  latter  died,  he  advanced  sunis  of  nioney  to 
Flaintitt",  aniounting  to  £135.  There  was  no  difficulty  as  to 
this  anumnt.  It  was  advanced  by  Skakel,  for  the  purpose 
of  assistiiig  the  IMaintiti"  to  pnrchase  two  lots  of  the  McCiill 
Collège  property,  and  to  build  a  honse  on  them.  The  will 
contained  the  following  ainong  other  clauses:  "I  will  and 
liecpieath  to  William  Macbean  the  snm  of  £150,  he  being  iiiy 
particular  fri(Mid  and  a  distant  relation,  to  be  nnto  hini  once 
{)aid."  By  this  will,  Macbean  was  also  elected  one  of  the 
executors.  At  the  tinie  tiiis  will  was  niade,  Macbean  had 
received  froni  the  deceased  £135.  Macbean  sued  for  £150,  the 
amount  of  his  legacy  and  was  met  by  the  plea  :  "  Yoii  bave 
already  received  £135;  we  tonder  you  £15,  the  amount 
recpiired  to  n)ake  up  the  £150."  Plaintif!"  answered  that  he 
was  entitled  to  the  £150,  besides  what  he  had  ivceived,  which 
in  fact  was  not  loan  to  him,  but  gratuity.  The  (piestion  was, 
whether  the  action  was  niaintainablc  for  the  £150,  over  and 
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(il)()vo  tlie  £135.  Whetlior  tho  deceased  was  justificd  in  giving 
l'Iîiintitt'  £150  was  not  tho  question  hère,  but  whcther  the 
suiii  lioiiuenthed  in  tho  will  was  to  ho  held  pai<l,  or  to  be 
coiiipciisated  to  the  extent  of  £135,  by  what  Plaintili'  had 
icciivoil.  The  prcsuniption  that  arises,  when  a  creditor  niakes 
il  ht'qui'st  to  a  dcbtor  is  différent  from  that  which  arises  vvhen 
!i  dt'btor  leaves  a  bequest  to  a  creditor.  In  the  latter  case 
it  iiiay  bc  presmned  that  the  h'gacy  is  intended  to  discharf^e 
tlic  debt.  In  the  former  case,  it  niay  be  prcsunied  the  creditor 
would  not  f,dve  the  nioney  with  one  hand,  ii'  he  inteniled  to 
(Iciiiund  it  back  with  tlie  other.  But  in  addition  to  tliis,  there 
wius  extraneous  testiniony  in  thi;  shape  of  a  letter,  written  by 
(locea.sed  to  Phiintitî,  vvliich  showed  that  the  nioney  advanced 
(hu'inrj  liis  lifetinio  was  intended  as  a  gift,  the  two  pensons 
Ipi'ini,'  on  niost  intimate  ternis.  No  receipts  liad  been  taken  by 
Skfikel  for  the  £185.  The  Défendant  was  not  an  hoir  at  law 
(if  hiui,  and  liad  received  a  hvrge  univer.sal  le<,facy.  Skakel 
(lied  a  baelieloi-.  Under  ail  the  circunistances  judguient  nui.st 
l;i)  ior  Plaintirt'for  the  full  aniount  of  £150.  (1  L.C.L.J.,  p.  02.) 

MacK.W  and  AusTiN,  for  Plaintif!. 

\)\\  and  1).\Y,  for  Défendant. 


I       r 


PATMENT. 

SuPEUioR  Court,  Montréal,  îiOth  June,  18(55. 
Présent  :  Badgley,  J. 

FlMATKEAULT  ?;S.  MoNaUGHTON. 


Ihlil  :  'l'iiiit  it  is  not  iiecessury  for  a  pcrpoii,  wlioii  ofl'criiifi  a  Iniildrr 
tlic  liiilaiico  duo  him  uiidor  a  roiitract,  to  icscrvci  lii.s  riglits  of  action 
ai-'iiiiist  tlie  huilder,  in  respect  to  delects  in  tlie  i)nildin<r.  Jînt,  if.such 
rcscivii  Le  niade  the  bnilder  cannot,  on  tliis  account,  refuse  to  accept 
tiii.'  balance  tendered  hini. 

Tliis  was  an  action  for  a  balance  (hie  under  a  builder's  con- 
tnict.  Mrs.  Adanis  entered  into  a  contract  with  l^laintiff",  for 
tlic  buildiiiçr  of  a  house.  When  the  wliole  tliin<j^  was  finished, 
a  certain  amount  was  found  to  be  due  to  Plaintiff.  Mrs. 
Ailrtins  tendered  him  the  money  throuifh  lier  notary,  but 
with  reserve  of  hor  rij:;hts  under  certain  protests  respectiiii;' 
supposed  or  alleged  defucts  in  the  building.  Now,  whether 
slie  had  nmde  this  re.serve  or  not  was  a  niatter  of  very  little 
coiise(iuence,  as  .slie  could  always  exercise  the  right  of  action 
iigiiinst  Plaintif!',  in  respect  to  tliose  matters.  Plaintif!"  declined 
to  take  the  money  under  this  reserve.  The  tender  was  niade 
in  American  gold  pièces,  and  was  not  quite  so  légal  as  it 
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iiiij^ht  luive  l)L'oii.  But  it  wns  cloar  thiit  the  iiionuy  was  ready 
t'oi' liini.  Under  theso  eircinnstiinccis,  jud^inent  would  f^o  fur 
tilt'  aiiiount  tenderud,  lut  (as  lie  had  ret'used  tu  roccivc  tliis 
nioïK'y)  without  costs.  {\  L.  ('.  L.  J.,  p.  03.) 


MARITAL  AUTHORIZATION. 

Sui'ERKMt  Court,  Montréal,  8()tli  Juuo,  18G5. 

Présent  :  Badoley,  J. 

Blumhart  on.  Boule,  and  Huhert,  curator. 

Ildd  :  Thtit  a  wife  aéparèe  de  Inims  mnstbe  antlin  ized  !)>•  lier  liiisbuiid 
ti)  iimko  iin  op|)OHiti()n  to  a  sale  of  au  iiniiioveablo,  and  ..liât  tlie  wifo's 
admission  tliat  slio  was  not  autliorizeU  will  invalidate  tlie  ()|)i)()sitiun, 

The  Défendants  property  lieing  sei/ied,  under  a  writ  of 
exécution,  on  a  judirnient,  Defendant's  wife,  M.  A.  X.  Arcliani- 
bauit,  niade  •  ^nposition,  in  lier  own  naine,  as  ffépKVPc  île 
hunis  troir.  ,  "sband,  and  authorized  hy   hini.    IMaintlH" 

tmswered  tu.,  ^i..,  never  was  autliorized  by  lier  luisband.  Tlie 
parties  \\c"t  to  proof  îind  tlie  delay  beino;  brought  up,  sworc 
llii.t,  slie  .  ;.s  Ac^  authorized,  and  tliat  she  did  not  retpiire  auy 
a>ithority  iVoin  ,  ^r  n  usuand.  Unfurtunately,  sln;  bad  thus 
proved  tlie  exception  liei'.v;!!'.  Tiie  ditHculty  was  that,  ii])i)n 
tlie  face  of  tbe  opposition,  tlie  liusband  appeared  to  liavc 
coiiie  in  ami  autliuri/,e(l  lier,  lîut  it  was  lier  own  op[)osition 
and  slie  said  slie  was  not  autbori/ed.  Now,  an  autlioi'izatiuii 
was  neces.>^ai'y  :  tlu'  exception  would,  tliereb)re,  be  niaiii'aiiicil, 
aiid  tlu-  opposition  disnnssed  witli  costs.  —  Opposition  disinis.^- 
ed.  (l  L.  C.  L.  J.,  p.  (i;i.) 


ARGHITEGT'S  RESPONSIBILITT. 

Sui'Ei'.oR  Court,  Montréal,  UUtb  duiu',  bNGÔ. 

Présent:  MoXK,  J. 

Scott  r.s'.  Ixcumuext  and  Ciurcjiwaruenh  Christ  Churcii 
Cathedral. 

lldd  :  That  an  architect  is  responsiblo  for  defeets  in  a  l)nlldinj:  orcct- 
ed  by  bini,  tliou^h  tbo  i)lans  wcro  inado  by  anotber  arcdiitect,  bet'ore 
lie  aasumed  charge. 

Tliis  was  an  action  for  arcliitect's  coniiiiission,  &c.  Tlieiv 
was  no  difKculty  as  to  tlie  o  per  cent,  cbarged  on  tbe  biilk  of 
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thc  outlay,  but  there  were  other  items  in  the  accouiit  whicli 
tlic  Churcli  authorities  di-sputed.  Thèse  suins,  however,  wore 
of  little  consLM|uence,  inasimicli  us  Plaintif!'  waa  liable  for 
Wiiiit  of  skill.  It  was  true  he  built  the  Church  upon  the  phms- 
(if  iuiother  architect.  but  it  was  his  duty,  as  the  work  went 
ou,  to  see  what  he  was  about.  There  was  no  difficulty  as  to 
his  liability.  Tlie  damages  occasioned  by  his  want  of  skill 
iiiii^^lit  be  opposed  in  compensation,  and  the  action  would, 
tlicrefore,  be  disniissed.  (1  L.  C.  L.  J.,  p.  ()3.) 


DISTURBING  THE  PUBLIC  PEAGE-  CERTIORARI. 

Sui'EHioH  Court,  Montréal,  30th  June,  18G5. 
Présent  :  MoNK,  J. 
E.r  parte  C.  Gareau,  for  certiorari. 

Hcld  :  That  a,  conviction  for  disturbing  the  public  peace,  "  in  promises 
oirMf'Gill  Street,"  does  net  corne  under  the  Statute. 

This  was  an  application  on  the  part  of  petitioner  to  (juash 
il  conviction  by  the  Recorder,  for  disturbing  the  public  peace 
"  in  premises  off'  McCJill  street,"  by  using  insulting  language 
towards  Michael  Ryaii,  constable.  The  petitioner  represented 
tliat  the  alleged  ofîenco  which  he  denied  in  loto,  was  not 
coMiniitted  in  the  public  street  at  ail,  but  uierely  a  conversa- 
tion Liiat  took  place  in  his  own  store.  Ryan  had  entered  the 
store,  on  the  2()th  Mardi  last,  and  re(]uested  Gareau  to  hâve 
tlie  ice  removed  froni  the  side-walk,  as  his  neighbour  was 
^cttini»  his  removed.  Gai'eau  (who  had  been  notified  in  the 
iiioniing  of  the  same  day,  by  another  policeman  to  remove 
thc  ice,  and  who,  theieuiion,  sent  his  boy  out  to  do  so)  anwered 
thiit  it  was  already  commeiiced  and  the  boy  was  then  at  his 
diiiner.  The  policemh,n  said  it  was  not  commenced.  Gareau 
told  liim  lie  lied,  and,  then,  went  with  hiin  to  the  do(n',  to 
point  out  where  the  job  had  been  begun.  It  was  hère  that 
Kyiui  said  lie  was  iusulted  by  Gareau,  but  the  book-keeper, 
and  another  person  in  the  store,  who  were  witliin  a  short 
distance,  testitieil  that  they  did  not  hear  Gareau  niake  use  of 
aiiy  insulting  language.  The  court  was  disposed  to  inaintain 
the  pretensions  of  petitioner.  Premi.ses  ort'  McGiU  street,  sim- 
ply,  nieant  a  hou.se  on  Mc(Hll  street,  and  the  alleged  ofterice. 
tlu'iefore,  did  not  coine  unihsr  the  tei'Uis  of  the  statute.  The 
conviction,  too,  repeated  the  .saine  thing  "  in  premises  off  Mc- 
<!ill  strei't."  Thi-  conviction  was  thr'r('f(jre  bad  and  must  be 
iHiii^hed  with  costs.  (1  L.  ('.  L  J..  p.  Oî}.) 
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SAISIE  D'MMEUBLE.  -  VENTE  FRAUDULEUSE. 

C'oru  Di;  FJanc  di;  la  Reine,  kn  ai'pei., 

Montmil,  0  clécombro  1870. 

Coraiii  DiJVAi,,  .1.  vu  ('.,  Caiiox.  .).,  Dhummond,  .).,  Stuaht,  .1., 

lÎEAl'DRY,  .1.  ad  hoc. 

l'KTEii  Mc(}(»\VAN',  Opposant  on  Conr  Inf.,  Apptîlant,  d 
J.  W.  A.  R.  Masson  et  uL,  À)eniandeurs  en  Cour  lut'.,  In- 
tiincH. 

Jiigê  :  Qn'nnci  Hiiisie  pratiquée  sur  un  immeuble  pos.sé(lé  par  un  tier,s 
(Ml  vertu  d'un  titre  est  considérée  /aile  mitrà  noi)  (fomitio  et  ne  peut  être 
nmintenue  aous  le  pr.'texte  que  le  titre  est  nul  et  frauduleux.  Que  la 
contestation  d'une  opposition  appuyée  sur  un  tel  titre  ne  peut  ètreniain- 
tenue,  en  exposant  il  ce  titre  l'eifet  (pie  l'Opposant  veut  lui  dcmnor;  mais 
(pi'il  faut  d'abord  attaquer  ce  titre  par  une  action  révocatoire  ou  Pau- 
lienne. 

Le  27  février  IcSoG,  les  Demancleur.s  en  Cour  Inférieure 
obtiennent  juji;-einent  contre  John  McGovvan  et  Richard  B. 
Matthewson,  tous  ileu.x  inarchaiuls  et  associés,  pour  £.'i(iî).l.l(), 
montant  de  billets  dont  le  dernier  était  échu  depuis  le  7  no- 
vembre l(S/35,  et  firent  enregistrer  leur  juifenient,  attectant  un 
immeuble  de  John  Mc(iowan,  l'un  des  Défendeurs,  dont  les 
Demandeurs  tirent  exécuter  les  meubles.  Peter  McGowan, 
frère  de  .John  McGowan,  s'opposa  à  la  vente,  se  prétendant 
j)ropriétaire  des  effets  .saisis,  ainsi  (pie  d'une  terre  en  vertu 
d'un  ticte  de  cession  pas.sé  le  2  décembre  LS55,  c'est-à-<lire,  pos- 
térieur à  l'éclK'aiice  des  billets,  cause  de  l'action  et  du  juj^e- 
ment  des  Demandeurs.  Les  J)en)aiideurs  ont  conte.sté  l'oppo- 
sition, alléguant  que  l'acte  de  cession  était  frauduleux  ;  que, 
lors  de  la  cession,  le  Défendeur  ne  possédait  aucun  autre  bien 
(|ue  ceux  cédés,  et  qu'à  cette  époque  la  créance  des  Denian- 
(leurs  était  échue  ;  que  Je  ]3éfendeur  n'avait  jamais  cessé  de 
posséder  lesdits  effets  et  qu'il  n'y  avait  pas  eu  de  tradition. 
\jv<  Dentandetirs  concluaient  à  la  nullité  de  l'acte  du  2  dé- 
cembre 1855.  Le  31  décembre  18G0,  la  Cour  Supérieure,  sié- 
geant à  Montréal,  maintint  la  contestation  et  déclara  l'acte 
ntil.  "  Considering  that  tlie  deed  of  cession  executed  by  Défen- 
dant made  under  the  known  insolvent  circumstances  of  Déf- 
endant, and  for  th(^  alleged  considération  therein  mentioned, 
was  fraudulent  and  void,  as  against  l'iaintiffs,  that  the  cre- 
ditors  of  Défendant,  and  that  the  alleged  possession  by  Oppo- 
sant of  the  efi'ects  seized  and  by  hini  claimed  in  his  opposition 
à  fi/))  (h'  disitf'd  ))'('.  was  merely  colorable.and  in  theinterest  and 
for  the  protection  of  J)efendant,  on  \vho.se  po.sscssion  the  .sarne 
were  seized."  Ayant  fait  vendre  les  meubles  saisis,  les  denian- 
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i|i  iii's  firent  saisir  un  inmuMihlo  aussi  oédô  par  l'acte  du  2  dé- 
(■(  iiilirc  J.S').").  L'Ap])elunt  fit  encore  une  ojtposition  appuyée 
sur  liMJit  acte  rléjà  déclai'é  nul.   Fi(>s  Demandeurs  contestèrent 
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ition   et   déclare  l'acte   de  cession  nul  avec  les 


iiiéiiics  motivés  que  le  prcVédeiit  Jiijfement.  ( 'e  ju<(ement  jiorté 
(H  llevision  f'.it  confii'iné  le  :n  mars  |S(i(i,  (S.Ml'l'H,  H.MXil.KV, 
MoNK,  .M.).  Cisuivent  les  i-emarques  des  ihijres  de  la  (^our  de 
ilix  ision  : 

Smi  TU,  .1.  :  On  this  case  1  liave  the  niisfortune  to  ditrer.  The 
tiriii  of  Mîisson  et  (N).    suedMcOowan   on   a   promissory  note, 
îiinl  scizt'd  lii.s  moveaMe  cH'ects  liy  a  .^nisif-arrrl  licfore  jndfif- 
.l         iiiriit.  This  was  in  IS.")").    In  lSô(i,  hei'orc  a  judfjfment  was  oh- 
tîiiiied  in  the  (^)Mrt,  John  Mc(}o\van  made  a   transter  ot"  his 
cstate  to  his  lirother  Pet(!r.   lu  1(S57,  the  farni  which  had  het>n 
traiist'crred  to  l'etrr   was  seized  as  })elonrjing  to  John.     Peter 
(ipposrd  the  si'izui'e,  alIeH^innr  that  he  had  ac(piired  the  ))i'oper- 
ty  t'or  valid  considération,  and  had  l)een  in  po.ssession  for  t\vo 
ye;ns.   It  is  pretendi'd   that  John  Mc(îo\van  à;  C(>.  were  in.sol- 
vi'iit  ;  l>ut  tliere   docs    not  appear  to   U>   any  proot'  of  their 
iiisolvcncy.  Tlieir  etiécts  h  ive  nevei"  lieen  discussed.  The  l'iain- 
tiH,  îit'ter  tfcttini;  his  jndjT;ment,  sued  ont  an  exécution  at^ainst 
tilt'  rcal  estât'"  ot'  Jotin  McClowan,  and  sei/ed  it  as  in  his])os- 
si'ssion.  Thebailitrs  return,  however,  shows  that  the  property 
was  not  in  the  possession  ot"  John  when  seized,  and  thcre  is  not 
eue  Word  of  évidence  to  show  that  it  then  belonged  to  John. 
Tlie   Hrst  ([uestion   is   this  :  L'an  you  take  out  an   exécution 
lie  piano  ati'ainst  a  man,  an<l  seize  projieiiy  as  his  in  the  pos- 
session of  another  ?  I  think  that, when  prf)perty  lias  passed  out 
el' the  pos.session  of  the(le!)tor  into  the  hands  of  a  thiivl  party 
who  hol<ls  it  in  ^ood  faith,  it  cannot  he  seized  under  an  exé- 
cution. There  niay  ho  an  action  h}  fnnulevi  crcditori.'^.   Even 
ailuiittiiiL;'   that  there  is  fraud,  }'ou  cannot  seize  A's  property 
uiider  an  exécution,  in  the  po.ssession  of  B.   Thtî  moment  that 
tlie  dehtor's  property  lias  passed  into  the  pos.session  of  a  third 
piutv.  under  a  tith^  it  is  onlv  l)v  a  revocatory  action  that  it 
Ciiii  lie  l)roui!ht  hack  to  the  creditors.  It  mav  he  l)ronfîht  bach 
liy  a  proce.ss,  but  not  by  a  seizure.    Besides  the  plea  of  fraud 
in  tliis  case,  there   was   a  plea  of  cho.^e  joijéc  "^l'iiere  was  a 
ilicision  when  the  moveables  were  seized,  that  there  had  beon 
110  lei^rul  transfer  of  the  moveables  to  Peter:  and  now,  when 
the  immoveables  are  seized,  it  is  contended  that  the  previous 
décision  has  the  forc(;  of  rltosc  jui/ée.  I  am  of  opinion  that  the 
plea  dî  r/iosc  Jafier,  as  well  as  the  plea  of  fraud,  is  unfounded, 
iind  should  bedismissed. 
BAiMjr.KV,  J.  :    It  is  necessar}'  to  examine  the  facts  in  this 
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case,  ils  tlicy  !i])))('ar  on  tlic  t'aci!  oï  t\\v  i-icord.  In  1^5'),  .IdIih 
Mt'Oowaii  &  ("().  wt-re  oarryiiif,'  un  Itnsincss  at  N'amlri'uil,  and, 
in  tliat  yrar,  tlicy  hecninc  imlclitcd  to  Massoii  &  Co.,  in  a  con- 
sidcrablr  snni  of  nionty.  first,  in  March,  in  tlic  HUin  of  .C20,  for 
<^o(»(ls  sold  and  ddivcicMl  and,  snlis(M|in'ntly,  in  varions 
aniounts  un  notes,  etc.,  in  aJI  aliont  .t.'{7().  Tin'  Hi'ni  j)aid  no 
part  of  tlicst!  snins,  as  tlioy  liteainc  dnc  ;  tlicy  wt  ic,  in  tact, 
insolvcnt  and  unaMc  to  |iay  anytliin»;.  On  thc  .'{rd  Dcccndicr, 
vvhen  tlicy  still  owcd  tlic  IMaintitis  tliiMsmn  oF  Ci'ÎO  and  otlit  r 
aniotnits  to  otlicr  parties,  avcllini;  tlu-ir  indcbtncss  to  a  totiil 
uf  .C(S()().  John  Mcdowan,  tlic  licad  paiMncr,  transt'cncd  to  liis 
hi'otlicr,  Peter,  a  t'aiMii  tliat  liclon(>('d  to  liini,  and  not  only  tlie 
farin,  but  ail  the  fann  stock  tliat  was  npon  it,  corisistin^' ol" 
fivc  hoiscs.  wa^fjijonH,  etc.  At  tliis  tinie,  Peter  iM(!(j(nvan  was 
not  a  trader,  nor  a  fai'incr  ;  lie  was  a  sailor.  In  tliis  way,  lie 
bccanic  the  cessionvaire  of  the  l'arni  and  of  ail  the  stock 
upon  it.  Karly  in  Jainiai-y  foilowini;',  the  Plaintifi"  sued  ont  a 
writ  of  attachnicnt  and  sci/cd  ail  thc  «foods  lielonnin^'  to  the 
partncrshi])  Hrin.  Thèse  f^oods  realizcd  tlôO,  whilc  thc  firni 
owcd  .C<SOO.  It  is  prcteiidcd  that  there  was  a  lar^e  ninount  in 
dehts  dne  to  the  tii'ni,  but  expcrienco  teaehes  ns  how  littlo 
snch  debts  in  the  conntry  are  worth  ;  and,  iii  fact,  thcrc  is  the 
évidence  of  the  collectin<ï  bailitf' that  he  had  a  laim'  anionnt  of 
debts  in  his  hands,  but  that  they  wcro  ail  j)rcscribe(l.  Does 
this  show  that  .lolin  Mc(Jowan  was  solvcnt-  It  issaid  that  his 
])artner  was  solvciit  :  bnt  this  did  not  niakc  John  sohent.  Ile 
was  theii  liopelessiy  insolvcnt,  not  havinfr  ])aid  cven  the  Hrst 
ii'2-i  tluu  foi'  ^oods  in  March,  or  any  part  of  thc  snbsc(|ueiit 
liabilities,  yet  hc  cedcd  to  his  bi'othcr  the  only  ininioveable 
and  niuvcablc  ])ropcrty  he  possesscd  in  the  world.  Froni  tins 
stateinent  of  facts,  I  niaki>  thc  dc<lnctif)n,  not  only  that  John 
was  a  bankrupt,  but  that  Peter  kiuîw  the  circunistanccs  nmler 
whicli  John  niade  the  transfer  to  hini,  and  that  it  was  inade 
for  the  pnrpose  of  «eerctin^  the  propcrty  froin  John's  croditois. 
John  had  allowed  his  fathei'  and  sister  to  occu])y  this  propcrty 
am',  after  thc  transfei-,  ]\r  wcnt  and  resided  there  vvith  his 
sisters.  In  fact,  in  thc  decd  of  cession,  John  rcserved  to  hiiii- 
self  and  his  wife  thc  right  of  occupation  of  linlf  thc  liousc  fur 
their  lifetinie  and,  when  he  fourni  his  artairs  so  involved  that  lie 
was  unable  to  carry  on  his  business,  he  removed  into  thc  house 
and  livcd  there  on  the  fann.  Further  in  1<S57,  Peter,  who  was 
a  .sailor,  niade  a  lease  to  his  brother  John,  for  three  years,  of 
this  very  jiroperty.  Thèse  transactions  were  kept  very  (]uict; 
no  oîu'  kncw  anythinfi;  about  thein,  exccpt  tliiï  few  to  whoiii 
tlicy  were  coininunicatcd.  One  of  thc  witncsses  states  tluit, 
duritig  thc  wliole  tiuie,  John  was  thc  apparent  and  rejiutcd 
proprietor  of  the  farni.  ^ndcr  thèse  circumstances,  the  ))osses- 
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sioii  lit"  tlif  l'iinii  was  il)  .loliii.  'l'Iic  pi'och-rcrhul  snys  tliiit 
mi\i(c  conM  tint  I»'  iimilc  on  .It)liii,  Im'wuihii  lio  wiis  iiwuy.  Mr. 
.Slit'|ilicr«l,  wlio  was  tlic  opposants  own  vvitiit'ss,  rcfcis  in  liis 
tcstiiuony  to  circuMistanccs  whioli  oocurrod  in  isf)').  Ile  statcs 
tlifit  in  tln'  Fall  ol'  iMôr)  and  tlii;  iH'^nnninjf  of  I.S')!»,  lie  kiicvv 
fidui  l'ctor,  wlio  was  thcn  in  Iiis  cuiploy,  tliat  thciv  wcrt' sonii; 
■  !>tli('ultit's  alunit  tlic  propcrty  iikcly  to  I»m  rniscd  by  thc  civ- 
(litcis  ot"  .lolin.  Tlic  tcstiniony  of  Slu'pli(M'(l  shows  tliat  Peter 
imd  a  prit'ect  knowled^e  oF  tlie  allairs  of  .lolni,  and  it  is  only 
iiatuial  to  suppose  tliat  oiie  lii'otlier  sliould  lie  Mcipiainted 
with  tlie  atfairs  of  tlie  otlier.  On  tlie  ytli  April,  IS57,  Peter 
Iliade  to  .lolin  a  di'cd  of  lease,  for  tliix'e  years,  of  tlie  fariii  and 
failli  stock  wliicli  liad  heen  traiif  "rrod  to  liini.  and  tliis  lieing 
seize(|  at  tli(!  instance  of  tlic  creditors,  Peter  tiled  an  opposi- 
tion claiiiiiii^r  tlie  propeity  as  his  own.  Tlie  opposition  is  con- 
testeij  on  two  <rroiiiids  ;  first,  tliat  tlient  was  c/kmc  juiféa  and, 
sccondly,  iipon  tlic  iiicrits.  Witli  rcfcrcpcc  to  tlic  second 
^froinul,  it  si'cnis  to  tlie  niajority  of  tlie  court  on  tlic  facts  as 
pi'oved,  tliat  tlie  iiisolvency  of  .lolin  was  coiiiplcte  at  tlic  tiiiie 
lie  transferi'ed  liis  propcrty  to  Peter  and,  tlicreforc,  tlie  latter 
liad  no  titlc  to  tlic  fariii.  It  is  vi  ry  truc  tliat,  in  tlicse  uiat- 
ters  of  frand,  oui'  law  lias  no  ])articular  rules  for  indicatiiiin 
wliat  fraud  is.  Frand  's  so  peciiliar  in  itselt",  an<l  is  niatli'  up 
of  so  iiiany  circunistantîos  that  thc  décision  in  ovcry  case  uiust 
lie  ^^uided  liy  its  own  particular  circniiistanccs.  But  tlicrc  are 
ceituiii  principlcs  wliicli  it  is  ri^lit  to  considcr  in  a  case  of 
tliis  kiiid,  an<l  onc  of  tlicsc  principlcs  is,  with  référence  to  iii- 
solvency, tliat,  wlicn  a  debtor  ccascs  to  nicct  his  commercial 
eiifja<.çcinciits  and  lias  hecoinc  insolvcnt,  cvcry  thinj;  lie  docs 
in  tliis  statc  of  insolvency  in  disjiosiiiij;  of  his  j)ropcrty,  is 
vvroii<r,  .so  far  as  lus  creditors  arc  concci'ncd.  In  thia  case,  thc 
Farm  was  witlidrawn  t'roni  thc  creditors,  and  therc  ;s  no  cicar 
information  as  to  thc  considération  for  thc  transt'er.  It  is 
only  upon  rcceipts  for  iiioney  allcged  to  hâve  heen  paid  that 
tlie  court  is  callcd  upon  to  say  that  this  wa.s  a  valid  transfer. 
Sliephei'd  says  thc  farm  was  worth  ,£500,  and  tlie  niost  that 
can  lie  inade  up  as  paid  by  Peter  is  .£.S50,  so  that  therc  would 
1k'  £150  to  coiiic  to  the  creditors.  A  per.son  treating  with  an 
insolvent  is  liound  to  know  thc  position  of  thc  party  with 
wliom  h(.'  treats.  To  know^  of  a  fraud  and  to  ])articipati'  in  it 
is  an  act  of  complicity,  and  the  person  tlius  eoncurriiin'  in  a 
fiaud  niust  repair  his  own  act  and  makc  reparution  by 
aimulling  thc  dccd  at  his  own  cost.  Thc  ([iiality  of  the  party 
iiiust  also  be  taken  into  considération  ;  the  proximity  of  i-ela- 
tionship,  becausc  thc  interests  of  ncar  relations  are  prcsumcd 
to  bc  thc  saine.  Thc  relationship  of  .John  and  Peter,  brotluMs 
living  toj^cther,  shows  such  pro.xiniity  that  their  intercsts  are 
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]ii'i'suiu«'il  Jtv  law  tu  lu-  tilt'  smiu'.  Tli.n  tlii'ii'  is  tlit^  rctt-ntiiiii 
ul"  tlic  traiisIfiTcd  |)n)|M'ity.  .loliii  rcHcrvcd  to  liiiiiscU"  tlii' 
li^dit  "1"  li\  iii^'  on  tlir  jir(i|)i'rty,  uml  tliis  ijot.  t\)r  a  slicirt  tiiiic, 
l»»it  for  liis  owii  lil'ctiiiR'  iind  l'or  thu  lirctinu'  ol'  liis  wil'f. 
'l'wo  iiioiitlis  nrtti'  tli»'  tniiiHl'cr,  lie  untci'iMl  into  |to.sst'ssioii  ol' 
thf  |)ro|i»'rty  ami  icmaiiifil  tlicrc  l'or  tliiff  ycai's  artfiwaiils, 
liaviiif^'  iii  tlu'  iiKNiiitiiiif  takcii  a  Icasc  ol'  it  t'i'oin  liis  hrothcr, 
Nfxt,  as  to  tilt'  tirst  plca  ol'  flmsf  jni/t^'i',  a  jiii|;,fiiifiit  was  fciid- 
fi'c'd  iii  1N(!I,  iipoii  a  .siinilar  coiitt'sfatioM  iiusimI  hy  IMaiiititI'; 
tlu;  only  dirt'orciico  Imùii^'  tliat  tliat  ooiitcstation  aïoHf  upoii  a 
writ  {)[' jli'ri  fiii'iiiN  <lr  Ixntis,  wliilt;  tliis  contestation  is  ijpon  n 
\\y\t  ilr  Ii'i'i'Ik.  Tlii'  jud^Miu-nt  ol"  iSlil  (Icclarcd  tlif  transi'»-!'  to 
Im>  l'rauilnlcnt  ami  aninilK'd  tlii>  dccd.    Tliat  iud<rnit'nt  lias  not 
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tliat 


jud^iiicnt  wliicli  is  iiow  set  np  uinlfr  tlu*  plia  itt' r/zrw  ;'/((/»>. 
In  ordcr  tliat  tliis  pica  niay  ajtply,  tlii-ic  nmst  lie  idcntity  ol' 
ohjfct,  ol'  cause  and   ol'    jiartics.    Tlif  idcntity  ol'  (jlijt'i't  Ih  not 
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icrr  :   liut   tln'  case  tnrns  up(/ii   tlic  second  point, 


nanielv,  tlie   ideitity   ul    tlie  contestation  or  caust 
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le  saine 


tliini;  niay  lie  diie  l'or  st'voral  distinct  causes  and,  tliert.'l'ore,  ii 
juduiiient  npoii  one  cause,  is  not  a  f/io.^f  Jnnn;  up<tn  anotlier 
cause.  A  juiij,'  lient  upon  tlie  t'orin  is  not  a  fi's  juduntu  npoii 
the  essence  ol"  I  l.e  deed.  liiit  a  jndj^'iiient  between  tlu;  saine 
contestant,  on  a  convention,  is  final  as  re^anls  tlie  convention 
itseir,  Jt  takes  away  its  existence.  It  was  tlie  vice  in  tlie  coii- 
x'ention  tliat  \va.;  tlie  /'-/m/  ol'  tiie  judenient  liere,  and  it  is  tlie 
saine  vice  in  tlie  convention  tiiat  is  now  attacked.  Tliat  vice 
once  deteniiined  liy  a  judjjinieiit  tlie  jurisdiction  ol'  tliti  court 
witli  ri'l'ereiice  to  tliat  convention  is  a  vv.s  jniliculn.  It  is 
a.sscrteil,  howcvc)-,  tliat  tlie  nullity  proiiounced  liy  tlicjudj^- 
nieiit  applied  only  to  tlie  iiioveaMes,  and  not  to  tlie  ininiove- 
able.s.  j>ut  tliere  was  only  one  coiitract  lietw(;en  tliu  parties, 
.lolin  sold  liis  t'arni  and  liis  lanii  stock,  and  l'eter  liouj^lit  tlie 
t'ariii  and  tlie  farni  .'•tock  l»y  one  convent'on  ;  and,  for  one  con- 
sidération, passin;,f  t'roni  tlie  seller  to  tlic  pui-cliascr.  A  deeil 
niay  lie  l'esiliated,  it  is  truc,  l'or  one  liead,  and  not  l'or  anotlier  ; 
but  wlicn  a  deed  contains  several  lieads  and  tlu;  wliole  jias.ses 
for  one  price,  tlie  judi>'iiieiit  tlieii  applies  to  tlie  wliole  and  tlie 
deed  itseir  is  annulled.  l'nder  tlie  circunistanccs,  tliis  court, 
in  revisiiiiï  tlie  jud^inent,  ay^recs  witli  the  disponif ifn  botli 
upon  the  tirst  and  tlie  second  point.  Tlie  judfîineiit  will  tliere- 
fore  be  niaintained,  opposant  to  pay  tlic  costs  of  rcvisii^n. 
MoNK,  «T.,  conçu rred. 

C'est  de  ce  jufi^enient  d<int  est  appel.  L'AppiIant,  en  son 
factuni,  répète  ce  ipi'il  a  répli(|ué  aux  ])cniaiideurs  en  Cour 
Inférieure,  (pie,  (piaiit  à  l'exception  de  clio.so  juf^ée,  la  contes- 
tation   sur    la   première    opposition   ne    concernait   que    les 
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iiiriil)!)"'  «'t  tic  ))<)Uvait  C'Uv  iiivoqitrf  <|iiuiit.  iiu\   iiiinu'ul)lf.s  ; 

(|llr  le  I)»''lrll(lt'Ur  llV'tilit  plis  |H'rsniilU'llflii('nt  riulctti''  CIIVITS 
Il  >  Iiifiiiirs;  miiis  scultiiii'iit  rdUiiiic  iiu'tiibrc  di'  liisucit'ti''  .lulm 
Mcddwuii  iV  ('if  :  »|U('  les  IntiiiK's  n'ont  iiucuii  «Imit  conlro  les 
liifiis  pcrHciniifls  du  JV't'cndt'tir,  juHciu'à  ce  (|u'i!s  nient  disent»' 
1rs  liieiis  de  la  soeii'té  :  (|Ue  lu  sdciété  n'a  jiimiiis  et»'  insolvahie  ; 
iiiiiis  i|Ue,  dans  tous  les  cas,  les  Mens  de  la  sociét»'  devaient 
être  discutés  avant  de  ivelanim-  la  «'('stitution  de  la  ]ir(i])ri(''tô 
Mclietée  par  l'Opposant  ;  ipie  la  ])ropi'iét»''  a  »''t(''  payée  <lans  sa 
valeur  réelle  et  (jUe  l'Opposant  enatonjoiu's  éti-  en  j)ossession 
«•(■puis  la  vente;  (|Ue  la  vente  k  l'Opposant,  avec  tradition, 
investissait  «le  la  propriété,  et  <iu'une  saisie  dircete  par  les 
Intiuié'S  (les  alléj^ations  dtï  t'raud»!  fussent-elles  viaies)  est  illé- 
^riile  et  nulle  ;  (pie  l»;  mode  dt;  faire  rejeter  luie  cession  frau- 
(iuletise  est  limité  à  l'action  révocatoirc,  en  autant  (pie  l'inté- 
ivl  (lu  cr<''ancier  s'en  plaipiant  est  mesuré  p.'  1  •  montant  d»> 
sa  dette,  et  il  ne  peut  d'une  manit're  arliÏLraire  elianj^er  des 
iiniinffements  faits,  sur  le  motif  de  satisfaire  des  créanciers  ])ri- 
vil('^i(''s  (|ui  d()i\  (lit  venir  avant  lui  sur  la  propriété  vendue  ; 
i|Ue  le  remède  pour  le  piétendu  grief  des  rnt.ini<''s  était  l'uc- 
tiitv  révofdfolir,  demandant  (pie  la  vent».'  fût  annulée;  la  l(ji, 
(lit  rA]»pelant,  ne  rend  pus  le  débiteur  insolvalile,  incapaMe 
(le  vendre  sa  propriété;  mais  s'il  la  vend  en  fraude  de  ses 
créanciers,  ils  peuvent  exercer  l'action  révoratoire,  ))()ur  fnire 
annuler  cette  vente.  Nouv.  D«!n.,  v^  Fraude,  p.  78,  No.  2, 
p.  7'),  No.  10,  p.  7<),  No.  12,  p.  H8,  No.  }»  ;  1  Houlay  Paty,  /-'xil- 
"ih's,  p.  «m,  No.s.  (54,70,  71  et  7H  :  id.,  p.  178.   Li  Corn-  du  Hanc 

•  la  Heine  a,  le  î)  décembre  1870,  infirmé  le  jugement  et 
aiiulé  la  saisie  :  "  Consiilering  tliat  it  is  in  évidence  tliat,  at 
tlie  time  of  the  sei/ure  of  the  lot  of  land  Aj»pellant  was  open- 
ly  in  possession  tliereof,  under  a  deed  of  sale  duly  registered, 
and  the  seizure  was  so  made  nupni  von  dotnhio  et  non  ponsi- 
(Icnte.  Considering  that,  by  reason  ot  Appellants,  possession 
of  the  lot  of  land,  liis  title  thereto  could  not  be  contested  or 
tiied  (jtherwise  than  by  a  din^ct  action  to  revijke  the  same, 
and  that,  therefore,  in  the  judgment  rend(!red  by  th(5  Superior 
Court,  sitting  in  Review,  at  Montréal,  on  the  31st  Mardi, 
I.S()(i,  contirming  a  judgment  rendered  by  the  Superior  Court 
en  'irmiiièv.  indanee,  on  the  30th  Jnne,  18()(),  there  is  error." 
(I  A.  G.  L.  J.,  p.  G.S  ;  2  L  G.  L.  J.,  p.  87,  et  4  R.  L.,  p.  4(il.) 

Henky  Stuart,  pour  l'Appelant. 

Cartier,  Pominviu.e  et  Bi^tournay,  pour  l'Intimé. 
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Cour  du  Banc  de  la  Reine,  en  Appel, 

Montn^jil,  î)  décembre  lH(j7. 

PrésontH:  Di'VAL,  .1.  en  C,  Caron,  J.,  Drummond,  J., 
et  BADfiLEY,  J. 

Les  Curi^;  et  Marouilliers  de  l'ceuvre  et  kaurk^tte  de  r,A 
PAROISSE  DE  Sainte-Anne  de  Varennes,  Défendeurs  en 
cour  de  première  instance.  Appelants,  et  Je.an-Bai'TISTE 
Jodoin,  Demandeur  en  cour  de  première  instance,  Intimé. 

Jugé:  Que  la  fabrique  n'est  pas  re«^)oii8al)lo  du  coût  d'une  chapollo 
construite  hous  la  direction  d'un  (îoniité  nonini6  i\  une  as8(unbl«^e  ilos 
ancien-  et,  nouveaux  marouilliers  et  des  paroissien-"  convoquée  par  le 
curé  en  la  maniù.e  ordinaire. 

A  une  assemblée  des  marf^uilliers  anciens  et  nouveaux  de 
la  fabrique  de  la  paroisse  de  Sainte  Anne  de  Varennes,  et  des 
paroissiens  tenant  l'eu  et  lieu  dans  ladite  paroisse,  tenue  le  2 
mars  1802,  les  résoluUons  suivantes  furent  adoptées  à  l'una- 
nimité: "  I^  Que  Messii-e  Joseph  Désautels,  curé  de  cette  pa- 
roisse, soit  prié  et  autorisé,  et  il  l'est,  par  les  présentes,  d'échan- 
ger, au  nom  de  ladite  (euvre  et  fabricjue,  avec  Félix  Lussier, 
le  terrain  actuel  de  la  chapelle  Sainte-Anne,  sis  au  village  de 
cette  paroisse,  près  la  demeure  dudit  Félix  Lussier,  pour  un 
ten-ain  situé  sur  le  côté  nonl-ouest  du  chemin  de  la  Reine,  ou 
rue  Sainte-Anne,  et  en  face  de  ladite  demeure,  borné,  au 
sud-est,  par  ledit  chemin,  au  nord-est,  par  un  paysage  appar- 
tenant audit  Lussier,  (|ui  conduit  dudit  chemin  au  Heuvc 
Saint-La  vont,  au  nord-ouest  et  au  sud-(mest,  par  ledit  Lus- 
sier, de  cinquante  pieds  de  front  sur  soixante  pieds  de  pro- 
fondeur, ledit  Félix  Lussier  s'oV)iigeant,  [>ar  les  présentes,  de 
payer  pour  la  construction  de  ladite  chapelle  la  sonnne  de 
deux  cents  piastres  ($200),  à  la  demande  (jui  lui  en  sera  falu; 
par  le  président  ou  le  secrétaire-trésorier,  ou  une  majorité  du 
comité  ou  Inireau  de  consti'uction,  ci-aj)rès  nommés,  de  démo- 
lir le  bâtiment  qui  occupe  une  partie  du  terrain  échangé,  et 
de  laisser  les  nmrs  de  pierre  pour  servir  à  la  construction 
projetée.  2'''  Que  ledit  Félix  Lussier,  Louis  Choquet,  tils  de 
Jean-Baptiste,  Jean-Bte  Ueotfrion,  Louis  Senécal  (Quenelle), 
Toussaint  Bous(|uet,  Régis  Desroehers,  Charles  Fran<,'ois  Pain- 
chaud,  Louis  Huet  Ma.ssue,  Adolphe  Cadieux.  Marc  À.  (Jirard, 
J.  N.  A.  Arehambault  soient  et  forment  un  comité  ou  bureau 
de  construction,  chargé  et  autorisé  de  faire  et  gérer  tout  ce 
qui  aura  rappoi-t  à  la  construction  de  ladite     chapelle,    tel 
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(in'appnmvor  les  plans  et  devis,  percevoir  les  contrilmtions, 
t'iiirt!  faire  les  ouvrages,  etc.,  etc.,  et  (jue  Rldouard  BeHiiJry  soit 
le  secrétaire-trésorier.  .S*^  Que  ledit  bureau  ait  droit  de  noin- 
luiT  son  président,  et  ceux  d'entre  eux  qui  seront  chargés  spé- 
cialouK^nt  de  surveiller  les  ouvriers  ou  entrepreneurs.  4*^  Que 
toute  cette  construction  devra  se  faire  par  contributions  volon- 
taires, sans  (jiie  la  fabri(|Ue  soit  en  aucune  manière  tenue  (l'y 
eoiitribuer.  ô*-'  Que  des  collecteurs  pour  cha(|ue  rang  ou  <li vi- 
sion d(;  la  paroisse  soient  nommés  pour  recueillir,  de  suite, 
ce  que  chaque  paroissien  veut  et  doit  donner  et  que  ces  collec- 
teurs soient  pour  le  l'erne  et  le  Lac:  Louis  Jodoin  et  Félix 
Duliois;  Rivière  aux  Pins:  Joseph  Dubois  et  Amable  Frovost, 
tils;  Pays  brûlé  :  Charles  Beauchemin  et  Louis  Senécal  (Trésor): 
Hutte  aux  Renards:  Jo.seph  Messier  et  Joseph  Beauchemin; 
Petit  Mois:  Léon  Jodoin  et  Abraham  Richard  ;  Fointe-aux- 
Pruclies  et  Japon  :  Frs.-X  Hébert  et  Pierre  (ieofîrion  ;  Baronie 
(;t  R.-Prairie:  J.-Bte  Obertin  et  Joseph  (Jhoquet  :  (Jrand'Côte 
(bas):  Michel  Langevin  et  Antoine  Brodeur;  îk'  Ste-Thérèse  : 
Hyac.  Desrochers  et  Théophile  Brodeur  ;  (Jrand'Côte  (haut): 
Ariiliroise  Savaria  et  Et.  Jodoin  ;  Village  :  Léon  Beauchamp  et 
M.  A.  (Jirard.  G'  ,  «k^  le  secrétaire-trésorier  tienne  une  liste 
réj^'ulière  des  contributions.  7'^'  Que  la  chapelle  actuelle  soit 
(léiiiolie  et  que  les  nuitériaux,  autant  que  possible,  entrent 
(lins  la  construction  de  la  nouvelle.  Aucune  partie  de.sdits 
matériaux  ne  devant,  en  aucune  manière,  servir  à  un  usage 
profane.  8*^  Que  toutes  les  autres  résolutions,  passées  relative- 
ment à  cette  construction  projetée,  soient  arniulées  par  les 
présentes.  Il  a  été  de  plus  résolu  que  M.  le  curé  soit  prié 
\^  (le  vouloir  bien  se  transporter  de  suite  à  l'évêché  de  Mont- 
n'-al  et  faire  en  sorte  que  Sa  (irandeur  Monseigneur  l'Kvêtiue 
(le  Montréal  veuille  avoir  pour  agréables  les  pré.sentes  résolu- 
tions et  donner  son  approbatitm  ;  2*^  d'ol)tenir  connue  faveur, 
(pie  ledit  Seigneur  Evê(|Ue  permette  audit  curé  de  placer  le- 
dit tableau  dans  l'église  parois.siale,  en  la  chapelle  St-Joseph, 
oii  il  pourrait  rester  expo.sé  jusiju'à  ce  (jue  la  nouvelle  cha- 
pelle s(ut  finie  et  bénite." 

Le  î)  septembre  1ÎSG3,  l'Litiuié  poursuivit  les  Appelants, 
leur  réelanumt  la  .sonune  de  S4î)2.0().  Il  allègue,  dans  sa  d(''cla- 
ration,  (|ue,  le  2  uuirs  1H')2,  à  une  assendjlée  des  niarguilliers, 
tant  anciens  que  nouveaux  de  r(euvre  et  f'ibri(pie  de  ladite 
paroisse;  de  Varennes  et  des  paroissiens  dudit  litui,  les  ré.solu- 
tioiis  ci-dessus  mentionnées  furent  adoptées;  (jue,  conformé- 
ment auxdites  résolutions,  le  révérend  Messin^  Désautt  Is  .se 
rendit  auprès  de  l'évêque;  de  Montréal  ;  et  (pie  ce  dernier 
ayant  eu  ces  résolutions  pour  agréables,  il  aurait  permis  la 
construction  de  ladite  chapelle  et  de  placer  le  tal»leau  de 
sainte  Anne  en  l'église  paroissiale  de  Varenn»;s,  en  att(Midant  la 
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nouvelle  chapelle  ;  que,  par  marché  passé  à  Varennes,  le  3  juin 
1802,  devant  Beaudry,  notaire,  auquel  furent  présenta  Louis 
Flavi<m  Kerliiiguette,  entrepreneur,  d'une  part,  et  Félix  Lus- 
sier,  Adolphe  Cadieux  et  Louis  Huet  Massue,  trois  des  mem- 
bres nommés  par  lesdits  Défendeurs  à  l'jtHseniblée  susdite, 
pour  faire  faire  ladite  chapelle  de  Ste-Aïuie,  lesquels,  en  leur 
qualité  de  membres  du  comité  ou  bureau  de  construction  de 
ladite  chapelle,  dûment  autorisés  à  l'ettet  dudit  acte,  par  une 
résolution  dudit  bureau  passée  le  1er  juin  18G2,  ledit  Ber- 
linguette  s'obligea  de  faire,  pour  ledit  bureau,  sur  un  terrain 
appartenant  aux  Défendeurs,  et  de  même  que  celui  échangé 
en  vertu  des  résolutions  plus  haut  mentionnées,  ce  qui  fut  ac- 
cepté, au  nom  du<lit  bureau,  par  lesdits  Lussier,  (^adieux  et 
Massue,  la  construction  mentionnée  connue  suit  audit  acte, 
savoir:  "Une  chapelle  en  l'honneur  de  sainte  Aune  terminée  à 
l'extérieur  (le  plancher  seulement  devant  être  fait  à  l'inté- 
rieur), en  pierre  de  cailloux  et  pierre  de  taille,  de  22  pieds  an- 
glais de  largeur,  à  l'extérieur,  sur  quarante  pieds,  même  mesure, 
de  longueur,  aussi  à  l'extérieur,  le  tout  ct)nformément  aux  trois 
feuilles  de  ])lan  de  superficie,  coupes  d'élévation  dressées  par 
M.  V^ictor  Bourgeau,  architecte,  de  la  cité  de  Montréal,  et  au 
devis  de  ladite  chapelle  écrit  et  préparé  par  ledit  Victor 
Bourgeau  :  "  (|ue  le  prix  de  la  ccmstruction  de  ladite  chapelle 
fut  fixé  à  81152.00,  qu»'  Lussier,  Cadieux  et  Massue  obligèrent 
ledit  bureau  de  construction  de  payer  à  Berlinguette  comme 
suit:  >*100  au  conunencement  des  travaux,  $100  le  1er  juillet 
LS()2,  $]()()  le  1er  août,  8100  le  1er  septembre,  et  $400  le  15 
novtiinbre  1862,  et  la  balance  le  1er  juin  1803,  avec  intérêt  à 
compt<U"  de  l'expiration  du  dernier  délai  ;  que,  par  transport 
pasH*'  à  Varennes,  le  20  septembre  18()2,  devant  Bernard, 
notaire,  B<n-linguette  transporta  au  Demandeur,  sur  le  prix  de 
ladite  chapelle  une  sonnne  de  8507  qui  devenait  due  à  Ber- 
linguette comme  suit:  8215  le  15  novembre  1802,  et  8352  qui 
devaient  flevenir  dues  le  1er  juin  18(53;  que,  le  22  septembre 
18()2,  ce  transport  fut  signitié  par  Bernard, notaire, auxdits  Lus- 
sier, (  'adieux  t't  Massue,  et  à  Beaudry,  secrétaire-trésorier  dudit 
bureau,  et  il  fut  aussi  signifié  aux  Défendeurs,  le  19  août  1803, 
par  Quintal,  notaire;  que,  par  un  autre  transport  passé  à  Va- 
rennes  devant  Quintal,  notaire,  le  4  octobre  1802,  Berlin- 
guette transporta  au  Demaiuleur  une  autre  somme  de  8185 
(|ui  lui  devenait  «lue  le  15  novembre  18(52  sur  le  prix  de  cons- 
truction de  ladite  chapelle,  et  que  ce  transport  fut  dûment 
signifié  auxdits  Lussier,  Cadieux,  Massue  et  Beaudry,  par  le 
ministère  de  Quintal,  notaire,  le  (5  octobre  1802,  et  qu'il  fut 
signifié  aux  Défendeurs  par  le  même  notaire,  le  19  août  18(53; 
que  vers  la  fin  de  juillet  ou  au  conunencement  d'août  18(53,  le 
comité  ou  bureau   de  construction  de  ladite  chapelle  accepta 
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polir  et  au  nom  «les  Défendeurs  ladite  chapelle  ainsi  construite 
et  paya  eu  ucouipte  $240,  et  que  vers  la  fin  de  juillet  ou  au 
coiiimeiiceinent  d'août  ]<S()3,  les  Défendeurs  prirent  possession 
(Ir  cttto  chapelle  en  y  pla(;ant  le  tableau  de  la  bienheureuse 
sainte  Anne  ;  (|u'il  reste  dû  au  JJeuiandeur  sur  les  sommes  ainsi 
tiiiiisportées  !?4i)2  (Hi'il  réclame.  Les  ])éfendeurs,  autorisés  par 
une  résolution  passée  à  une  assemblée  des  anciens  et  nouveaux 
iiiar^uiliiers  de  l'o'uvre  et  tabri(|ue  de  la  paroisse  de  Ste-Anne 
(le  Varennes,  convoquée  au  ])rône  de  la  messe  }»aroissiale  du 
joiir,  tenue  au  presbytère  de  ladite  j)aroisse  le  13  septemVjre 
l.S().'{,  avec  toutes  les  solennités  d'usage  et  au  son  de  la  cloche, 
tiniifc  une  exce[)tion  péremptoire  dans  laquelle  ils  aliécfuaient 
(prils  n'ont  jamais  contracté  avec  Berlinguette  pour  la  cons- 
truction de  cette  chapelle,  uuiis  (pie  ce  dernier  a  contracté  avec 
les  niciiibres  du  bureau  de  c(jnstruction  d'icelle  ;  (|Ue  les  Dé- 
fendeurs n'ont  jamais  entendu  s'engager  et,  de  fait,  ne  se  sont 
millfincnt  eugagés  en  aucune  manière  par  lesdites  résolutions 
pour  la  construction  de  ladite  chapelle  ;  qu'ils  n'ont  fourni 
(pic  le  terrain  et  n'ont  rien  eu  à  faire  avec  la  construction  de 
ci'tte  cliapelle,  et  (|u'ils  n'eu  ont  jamais  [)ris  possession. 

Le  .'{0  juin  l(S()ô,  la  Cour  Su|)érieure,  à  Montréal,  MoNK,  J., 
a  rendu  le  jugement  suivant:  (.'onsidering  that  Plaintitf"  hath 
l'stiililished,  by  légal  and  sutiicient  évidence,  the  inaterial 
ailctrations  of  his  déclaration  :  seeing  that  Dt^fendants  hâve 
fiiiled  to  show,  by  the  évidence  adduced,  that  they  are 
iiot  lial)le  for  the  payment  of  the  sum  of  money  claimed  by 
l'iaintitr's  action,  and  that  thev  hâve  not  shewn  that  anv 
othcr  body,  person  or  party  is  liable  for  the  same,  doth  dismiss 
tlic  J'Jxrfjilidiis  et  De/eii'^as  pleaded  by  the  Défendants,  aud 
(loth  eondemn  Défendants  to  pay  to  PlaintiH  the  sum  of  î<492, 
liciiig  u  balance  reuiaining  due  upon  the  sum  of  !?7")2,  amount 
transfeired  iind  inade  over  by  Louis  Flavien  Berlinguette  to 
l'iiiintitl"  Ululer  two  diHerent  transfers,  the  one  for  tiie  sum  of 
S.'jU;  pusM'd  before  Bernard  and  his  colleague,  public  notariés, 
on  tlie  2.")th  day  of  Septemlier,  l(S(i2,  and  the  other  for  the 
sum  of  >iî|(S5  passed  before  Quintal  and  his  colleague,  public 
notariés,  on  the  4th  day  of  ()ctol)er,  i!S()2,  to  bc  paid  and 
iltihictfd  from  and  ont  of  a  larger  sum,  to  wit:  the  sum  uf 
Sl.i.')2.  lieing  the  amount  payable  by  Defi'udants  to  Louis  Fla- 
vii'ii  l)i'iliiiguittr,  under  and  in  virtue  of  a  c<'rtain  ntnrr/iH 
l'itwciii  hini,  Berlinguette,  îind  Kéli.x  Lussier,  l'ierre  Xarci.sst; 
AilMlpIic  C'julieux  and  Louis  Huet  Massue,  members  of  the 
('on.niittcc  (tr  Un  venu  for  the  érection  of  the  Chapelle  Sainte 
Viiiif  passed  before  Beaudry  and  his  colleague,  public  nota- 
riés, on  the  third  day  of  dune,  l<S()2,  and  which  said  transfers 
wiie  duly  signified  to  Défendants  and  to  the  said  members  of 
ilie  ^>\\i\  Htii'ciia   and   io  the  Secretary-Treasurer  of  the  said 
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Bureau  by  the  ministry  of  Quintal  and  his  collea^ui',  public 
notariés,  ()n  the  Otli  day  of  October,  1862,  and  on  tlie  l!)tli 
day  ol"  Aufjust,  1868,  with  interest  upon  th(3  said  suni  of  !*4!I2 
froni  the  tifteenth  day  of  Noveniber,  1862,  at  tlio  rate  of  six 
per  cevtum  per  anmtm  until  actual  paynient." 

La  Cour  d'appel  a  infirmé  ce  jujfement  par  le  jugement  sui- 
vant :  "  Considérant  qu'entre  la  Fabri(|ue,  appelante,  et  Bir- 
lin^uette,  cédant  de  l'Intimé,  et  l'Intinié  lui-même,  il  n'y  a  eu, 
au  !-ujet  de  la  chapelle  qui  est  la  cause  <lu  présent  litige,  aucun 
contrat  ni  convention  (|uelcon(jue,  que  les  Syndics  ou  membres 
du  Comité  de  Construction,  nommés  par  l'assemblée  du 
deuxième  jour  de  mars  18(52,  ne  représentnnt  pas  au  marolu- 
fait  avec  Berlinguette,  la  Fabrique,  mais  bien  les  paroissiens 
disposés  à  contribuer  volontairement  aux  dépenses  de  la  cons- 
truction de  ladite  cbupelle  pur  lui  entreprise;  ()Ue  ledit  entre- 
preneur, lors  du  <lit  cuntrat,  l'Intimé  lui-même,  qui  y  était  pr»'- 
sent,  savaient,  d'après  les  résolutions  y  mentionnées  adoptées  à 
ladite  assemblée,  que  la  Fabrique  ne  serait  aucunement  respon- 
sable du  paiement  desdits  ouviages;  que,  mêmt!  Berlinguette 
et  l'Intimé  ont,  à  plusieurs  ivprises  et  de  difiérentes  manières, 
reconnu  les  membres  du  comité  de  construction  comme  leurs 
seuls  débiteurs.  Considérant,  de  plus,  (pie  ladite  chapelle  n'est 
pns  une  de  ces  constructions  auxqiielles  doivent  s'appli(|uer  les 
dispositions  du  statut  invoqué  par  l'Intimé  (statuts  refondus, 
Bas-Canada,  chap.  dix-huit),  et  que,  d'ailleurs,  le  dossier  n'éta- 
blit pas  une  prise  de  possession  telle  (pie  requise  par  ledit  sta- 
tut, et  que,  partant,  pour  ces  raisons,  il  y  a  erreur  dans  le  juge- 
ment dont  est  appel,  savoir,  le  jugement  rendu  le  trentième 
jour  de  juin  1865,  casse  et  ainiule  ledit  jugement,  et,  proeédjint 
à  juger  comme  aurait  dû  faire  la  Cour  inférieure,  renvoie  l'ac- 
tion dudit  Jean-Bte  Jodoin,  Intimé."   (1  L.  C  A.  J.,  j).  64.) 

.1.  M.  L()HAN(;eh,  avocat  des  Appelants. 

.loDoix  et  Lacoste,  avocats  de  l'Intimé. 
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REVENDICATION —SALE  BT  BAILIFF  OUT  OF  DISTRICT.— PRACTISE.— 
PURCH&SE  FROH  LESSEE. 

Cot'iiT  ofQueen's  Bench,  Montréal,  19th  septeiiiber,  186(3. 

Présent:  DuvAL,  C.  J.,  Meredith,  J.,  Drummond,  J., 
and  MONDELET,  J. 

NoUDllKlMER  et  al.,  Plaintiffs  in  the  Court  belovv,  Appellants, 
and  Marie  R.  R.  Duplessis  d  vir,  Défendants  in  the 
Court  below,  Respondents. 

Tlie  Plaiiitiffrevendicated  a  pianoforte  wliich  had  been  purchased  by 
tlio  I)efcndant8,  at  a  judieial  sale  of  tlie  goodsof  a  party  to  whoin  tlie 
Plaintiffs  liad  leased  the  instrument.  This  saie  was  naade  by  the  bail- 
iir  in  H  différent  district  froni  that  in  which  the  instrument  was  seized  : 

Heid,  that  the  sale  was  null  and  void,  and  could  not  convey  any  right 
orproperty  as  afj;ainst  the  proprietors. 

Ilold,  also,  that  the  Court  luvd  power  to  deehire  the  sale  null,  witli- 
(iiitiiny  conclusions  to  that  effect  in  the  PlaintifTs  déclaration  or  spécial 
aiKSwers. 

Tliis  was  an  appealfroui  a  jud<ïnient  of  the  Superior  Court, 
at  .Montréal,  rendered  l>y  Monk,  J.  on  the  30th  of  June,  1865, 
(lisniissin^  Appellants'  action,  with  costs.  The  action  was 
i)i'(iii<fht  to  revcndicate  from  Respondent  Duplessis,  a  piano 
wliich  Appt;llants  had  leased  to  Cordelia  Martin,  wife  of  Tho- 
iiiiis  Da^enais.  The  plea  of  Défendant  was  that  she  had  pur- 
clinscd  the  instrument  at  a  sale  niade  at  Montréal,  by  one 
Bojinlac,  a  bailiff  froni  the  district  of  Richelieu,  in  exécution 
of  a  judgnient  of  the  Circuit  Court  for  that  district  apiinst 
Thomas  Dagenais.  The  plaintifFanswered,  that  the  piano  had 
iinly  l)een  leased  to  Cordelia  Mnrtin,  the  wife  of  Dagenais, 
From  wlioni  she  was  separated  as  to  proptn'ty  :  that  the  sale  by 
the  bailiff  was  illégal  and  void  ;  and  that  Défendant,  being  the 
luother  of  Mrs  Dagenais,  was  aware  of  the  lease  and  of  the 
ffict  tliat  the  piano  was  Plaintiffs  property.  It  a])peared  froni 
the  évidence  that  the  piano  was  first  seized  in  Dagenais's  pos- 
session at  St.-Ours,  under  a  judgment  of  the  Circuit  Court  for 
the  district  of  Richelieu.  Madame  Dagenais  put  in  an  oppo- 
sition which  was  disiuissed.  Then  Dagenais  having  left  St.- 
Ours  and  settled  at  Montréal,  took  the  piano  with  hiin.  Then 
tlie  bailiti'went  beyond  the  district  of  Richelieu  and  seizecl  anil 
sold  the  piano  in  Montréal,  Défendant,  madame  Dagenais'  ino- 
ther,  becoming  the  purchaser.  The  Court  below  disinissed  the 
fietion  on  the  ground  that,  though  the  sale  of  the  piano  by  the 
l'iiiiiitiff  was  illégal,  yet,  it  was  impossible  for  the  Court  to  dt^- 
elare  the  sale  null  and  void,  without  any  conclusions  to  that 
eflect,  either  in  the  Plaintiffs  déclaration,  or  in  their  spécial  an- 
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swers.  Fromthisjud^ment  Plaintiffsappealed,  submitting  that 
it  was  not  iiccossuiy  to  brinnr  an  action  toset  asido  the  hailiirs 
sale,  (ti"  to  takc  an}'  concluHions  to  tliat  cHcct.  The  only  ques- 
tion was,  vvlio  was  the  proprietor  of  the  piano  at  the  tinie  of 
the  institution  ot"  tlu;  action.  If  J)et'en(hint's  title  was  had, 
Fhuntirt's  action  shouM  hâve  been  niaintained. 

/Vr  Curvnix  :  C'onsiderinj;  that,  by  the  evidcuice  adduce(l, 
it  is  established  that  the  pianoforte  clainied  by  this  action  is 
the  property  ol"  Appelhints,  who  liad  the  leiral  possession  tliere- 
of,  and  that  the  sale  and  adjudication  alleged  to  hâve  beoi 
niade  to  Respondent  are  illégal,  nuU  and  void,  and  could  con- 
vey  no  right  ot  property  in  the  sanie  to  Kespondent  ;  consi- 
dering,  theret'ore,  that  the  action  of  IMaintitls  i-evendicating 
the  piano  was  well  founded,  and  should  hâve  been  niaintain- 
ed and  that,  in  the  judgnient  of  the  Superior  Court  dismiss- 
ing  PlaintiH's's  action,  there  is  error,  this  Court  doth  annul 
revei'se  and  set  aside  the  Judgnieiit,  and  doth  maintain  Plain- 
tifs' action,  declaring  thein  to  bt-  the  true  and  lawful  owneis 
of  the  pianoforte,  condeiun  Défendants  to  deliver  the  sa'ne  to 
PlaintiH's,  within  eight  days  froni  the  service  of  the  présent 
judgnjent  and,  in  default  of  hersodoing,  within  the  day,  con- 
demn  her  to  pay  8250.  (  I  L.  V.  L  J.,  p.  M  ;  2  L  G.  L  J., 
p.  105.) 

DouMAN,  for  the  Appellants. 

Leulanc,  Cassidy  and  Leblanc,  for  the  Respondents. 


RESPONSABILITT.- CONTRACTORS. 

SuPEHiou  Court,  in  Review,  ' 

Montréal,  30th  September,  18()5. 

Présent  :  Baikjley,  J.,  Berthelot,  J.,  and  MoNK,  .7. 

Cowan  m  McC'ready. 

Hdd:  That  a  i)roprietor  wlio  inade  a  rontraot,  with  a  contraotor,  tu 
iMiiM  a  house  on  hi.s  laiid,  is  iiot  responsiDie  to  the  snb-contractor  Inr 
work  doue  by  liim  on  tlie  honse,  nnder  a  sub-cuntmct  between  the  sul>- 
toiitraetor  and  the  lîrst  contractor. 

BAlKiLEY,  J.  :  This  was  a  cn.se  froni  the  Circuit  Court,  Mon- 
tréal. The  Défendant,  who  was  laiilding  a  house,  gave  it  ont 
to  be  built  by  contract  to  twf»  individuals,  froni  the  foundati(jn 
to  the  roof.  The  roof  was  to  bo  covercd  with  a  particular 
material,  and  this  roofing  was  donc  by  Plaintitf.  Finding. 
probably,  that  he  could  not  get  his  money  froni  the  contractor, 
he  turned  round  upon  the  proprietor,  Défendant  in  this  action, 
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fiiiil  ;ill<'<;ofl  that  thc  root'  wns  covrred  at  lus  request.  There 
Wiis  no  (loul)t  that  thc  roof  was  covercd  hy  Plaintitf",  Vint  tlie 
ttstiiiiony  ot'  Brovvn,  tho  arcliitect,  was  conchisivo  to  tlie  fact 
tliîit  Mcl'ready  never  had  anythiii<f  to  do  with  Plaintift".  and 
wiiuld  liave  nothing  to  do  with  hiiii  altout  thu  niattcr.  Thc 
ciinjiirciiu'nt  was  betweoii  Phiintift'and  Shccliaii,  the  contractor. 
Tlic  judj^nneut  ot'  tlio  Snpcrior  Court  disniissing  Plaiiitifl's  ac- 
tinn  niust  ht;  contirin«'d.  .ludgnicnt  coiitînned.  (1  L.C.LJ.,  p.  (iO.) 


JOINT  ANO  SEVERAL  OBLIGATION.-HEIRS  AT  LAW. 

Sli'KKIoK  Coi'RT,  IN  ReVIEW, 

Montréal,  80th  Septeuihfr,  l.S();ï. 

Présent:  Badgley,  J.,  Behthelot,  J.,  an<l  Monk,  J. 

Lies  t'ruf:  et  Marguilliehs  de  l'«e('vhe  et  famhique  de  la 

[>AI{(»ISSE  DE  NoTKE-DaME  DE  MoNTUÉAL  rs.  BrAUJ/F. 

Ilihl  :  Thiit  the  heirs-at-lii\v  aro  liable  each  for  liis  sliare  only  of  the 
l>e\v  riiit  due  by,  and  the  charges  for  iiiterririfî  their  parents. 

BAixiLEY,  J.  :  This  wa  an  action  brought  against  a  .single 
individual,  Joseph  A.  Branlt,  t'or  the  recovery  of  the  tull 
iunount  of  pew  rent,  for  the  pew  occupied  l»y  his  late  father 
in  the  parish  church,  and  also  for  tho  Full  amount  of  tho 
I  luircli  charges  for  the  burial  of  his  parents  inside  the  church. 
The  (juestion  did  not  turn  upon  the  largeness  of  the  amount, 
liut  upon  Defendant's  liability  for  the  whole.  If  Défendant 
could  be  sued  at  ail,  he  could  only  be  sued  as  the  heir-at-Iaw 
of  the  person  who  owed  the  rent.  New,  there  vvere  three 
Inothers,  heirs-at-1  iw  ;  therefore.  each  was  liable  for  a  thinl 
only.  Then,  as  to  the  interment  charges,  the  Défendant  did 
not  inake  any  arrangement  with  the  cluirch  authorities  for 
the  internient  of  his  father  and  mother  :  he  was  not  présent 
at  liis  father's  interment,  but  assisted  at  that  of  his  mother, 
and  knew  where  it  would  take  placer,  without  inaking  any 
olijcction.  The  arrangement  made  was  with  the  brother  of 
Défendant.  There  was  a  privilège  in  favor  of  the  church 
charges,  but  this  privilège  could  only  go  to  the  extent  for 
wliieh  the  individual  was  liable;  and,  therefore,  Défendant 
could  only  be  held  liable  for  one  third.  The  church  had  not 
tstalilished  the  existence  of  any  contract  with  Defemlant  : 
tlicy  sned  him  as  représentative  of  the  estate.  Under  the.se 
circunistances,  the  judgment  would  be  reformed  ;  and  the 
jmlgment  would  only  go  for  one  third  of  the  amount  claimed, 
or  C;{(î  in  ail.  Judgment  reformed.  (l  L.G.L.J.,  p.  G6.) 
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JUDOMENT. 

SlJI'KUIOH  CoUUT,  IN  llEVIEW, 

Montréal,  80tli  Septoinhor,  l.SGô. 

Présent  :  BAD(iLEY,  J.,  MoNK,  J.,  and  BEUTHEMrr,  J. 

McGiNNis  VK  Cautieh,  imd  (-aiitier,  opposant 

Iliid:  Tliat  where  an  opposition  to  tlio  sale  of  land  i-^  based  iipon 
titlc  nncUir  a  deed  of  donation  nianifcslly  fnuululent,  tlie  jndjrnicnt  dis- 
niissin^  sticli  opposition  sliould  be  motivé  tiiat  tlie  deod  of  donation 
was  fraudnlent,  and  net  tliat  tln'  opposition  was  unsupported  l)y 
suflifient  proof. 

BAlKiLEY,  J.  :  Tins  was  an  application  for  revision  of  ii 
ju<lgnient  froni  the  district  of  I[)erville.  The  Plaintiti'ol)tain- 
edajudgnient  on  the  4tli  April,  1808,  against  Defenc huit,  on 
certain  niortgage  deeds  which  had  refei'ence  to  sonie  property 
at  St-Athanaae,  belonging  to  Defenthint,  ruiuiing  back  to 
1830,  which  vvere  establislied  by  the  judijfinent,  but  tho 
anioiHit  not  being  ttxed  by  the  judgnient.  Although  the  right 
of  Phiintirt  was  then  settled,  the  précise  aniount  was  after- 
wards  establislied  with  the  assistance  of  an  expertise.  It  wii^ 
for  this  amount  so  found  to  be  duc  by  J)efendant  to  PlaiiitilK, 
that  the  latter  caused  to  issue  the  writ  of  exécution  1  y  whieli 
the  lot  of  land,  the  property  of  Défendant  at  the  date  of  tlie 
judginent,  was  seized  by  the  Sherifi".  On  the  7th  April,  bSti:}, 
only  three  days  after  the  rendering  of  the  judgnient,  Défen- 
dant niade  an  act  of  donation,  by  which  lie  transferred  the 
land  seized  to  his  two  sons,  one  of  whoiii  was  a  niinor  and  the 
other  of  a<;e.  The  considération  of  the  donation  was  to  be  the 
support  of  the  father  and  niother  and  tlieir  two  daughters, 
besides  the  paN'inent  of  the  iiiortgage  indebtedness  of  the  lut 
of  land.  The  children  douées  never  di.sturbed  the  father  lu 
his  possession.  To  the  l^laintiff's  seizure  of  the  lot  of  land,  the 
Opposants  fyled  an  opposition,  setting  out  title  under  tlie 
deed  of  donation,  which  was  disniissetl.  The  only  ditHculty 
about  the  ca,se  was  the  ground  of  tiie  judginent  at  Ibervillc. 
The  ground  assigned  was  that,  because  the  Ojiposants  had  not 
niade  suffieient  proof  of  tlieir  opjiosition,  it  nuist  be  disini.s.se(l. 
Now  this  was  not  the  ([ue.stion  :  the  (piestion  was  the  fraudn- 
lent deed  of  donation.  The  judginent  of  the  Court  of  Review 
was,  in  its  result.  the  saine,  and  contirniatory  of  the  judginent 
rendereil  at  Jlierville,  but  it  was  upon  the  ground  that  the 
deed  was  framlulent.  As  the  parties  had  been  led  astray  Ity 
the  motivé  of  the  judginent  appeale<l  froiii,  no  costs  would  lu' 
allowed.   Motivé  i)f  judginent  corrected.  (1   //.('. A../.,  p.  (}().) 
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TESTAHENTART  EZEOUTORS.-USUFRUOTUART  SALE. 

Sii'EKioK  Court,  in  review, 

Montréal,  :U)th  St'ptember,  l.S()5. 

Présent  :  Baduley,  J.,  Beuthelot,  J.,  and  MoNK,  J. 

Johnson  et  (il.  vs.  Lord  Aylmeu. 

Ileld  :  That  the  executors  only,  and  not  tho  tiHufructiiary  under  the 
will,  can  take  proceedingH  to  support  tlie  rights  of  tho  CMtiite.  2.  Wiere 
il  iirojmrty,  supposed  to  contain  minerais,  was  sold  with  a  ntipulation 
that  ihe  purcnaser  was  to  cause  it  to  be  explored  ont,  but  without  any 
tinie  for  «uch  exploration  heinjr  fixed  ;  held  that  the  purchaser  inay 
iiwait  tiie  resuit  of  the  exploration  of  an  adjoining  lot,  it  beiof;  proved 
hy  Hcientific  testiiuony  that  the  working  of  the  latter  would  indicate 
wliat  success  was  to  lie  anticipated  in  the  lot  sold. 

Baik;ley,  j.  :  This  was  an  appeal  umlor  the  following  cir- 
cuuistaiices  :  Oeo.  Johnson  was  the  owner  of  a  lot  of  hin»l  at 
Aseot,  and,  becoinnig  very  much  excited  about  the  reports  of 
minorai  deposits,  he  endeavoured  to  make  a  very  large  for- 
tune at  once,  without  any  difficulty.  The  owner  of  the  adjoin- 
injf  property  was  a  conipany  established  in  England,  and  car- 
lyinji;  on  niining  opérations  to  a  considérable  extent  upon  it, 
witl»  Lord  Aylnier  as  tlieir  agent.  Johnson,  supposing  thathis 
laii<l  contained  minerai  deposits,  sold  it  to  Lord  Aylmer  for  a 
poi'iod  of  })9  years.  The  Court  cal led  this  a  sale,  though  term- 
oïl  by  the  parties  a  lease.  This  deed  made  over  to  Lord  Ayl- 
ni(;r  'ill  the  profits  to  be  derived  from  the  mines  and  miner- 
ais, vvhether  silver,  gold  or  copper,  that  might  be  found 
on  this  land  ;  and  tho  sole  considération  was  that  Johnson 
should  receive  ont  of  the  net  profits  a  royalty  of  one-tenth. 
Tlicre  wiis  a  stipulation  in  the  deed  that  the  purchaser 
sliould  proceed  to  the  examination  of  the  ground  to  ascer- 
tiiin  whether  there  were  any  mines  or  not;  but  there  waa 
III)  tinie  fixed  within  wliich  this  was  to  be  doue.  The  Défend- 
ant caused  a  séries  of  explorations  to  be  made,  extending  over 
soine  inonths,  but,  in  Ootober,  Johnson,  finding  that  he  had 
not  made  the  great  fortune  he  expected,  determined,  in  his 
iiwn  mind,  that  the  bargain  wasnot  binding  at  ail  and,  assert- 
iiig  that  the  mine  had  been  abandoned,  he  entered  into  a  con- 
tract  with  a  notary,  at  Sherbrooke,  with  whom  he  bargained 
fnr  the  transfer  of  ail  his  rights,  not  oïdy  in  the  lot  of  land 
ilsi'U",  but  alsoin  the  mines  and  minerais,  the  right  over  which 
lie  hail  conveyed  to  the  Défendant.  This  notary  undertook  to 
institiitean  immédiate  action  against  Défendant  to  reseind  the 
ai,aet;ment  made  between  John.son  and  Défendant.  He  waa  to 
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pay  552,000  ut  once  to  JolniHuii,  uiul  tlu-  Italance  of  tho  !ii54,()()() 
at  a  su1)seqiicnt  pcriod.  Tliis  coiisitlcmtion  inoncy  was  tlio 
considt'ration  for  tlii-  whole.  Shortly  after,  withiu  a  week  or 
two,  Johnson  died.  Hy  liis  Miill,  lie  gave  liis  widow  tlie  usn- 
fruct  and  enjoynuMit  of  ail  lus  estate,  and  lie  gave  t«)  hi.s  son 
tlie  whole  of  the  j)roperty  that  lie  died  possessed  of.  Tlu?  j)re- 
sent  action  was  now  brought  by  the  widow,  and  the  universal 
legatee  in  tlieir  respective  testainentary  (jualities.  But  tliey 
vvere  iiot  the  représentatives  of  the  estate.  The  usufructuary 
had  no  right  to  bring  an  action  of  tins  deseription  toset  uside 
a  lease  or  sale.  Executors  were  appointed  nnder  the  will,  to 
whoui  administration  was  intrusted  by  the  testatur  beyoïid 
the  year  and  <lay.  and  until  the  final  aceoniplishnient  of  the 
will.  Tht!  executors  ought  to  be  parties  to  this  action  in  sonie 
way  or  other.  The  estate  was  in  their  liands  and  not  in  the 
hands  of  the  usufructunry.  Ah  the  représentatives  of  the  es- 
tate till  the  final  fulfiliiient  of  the  will,  it  was  for  the  execut- 
ors to  t»ke  such  proceedings  as  iiiight  be  necessary  t<>  support 
the  rights  of  the  e-state  against  Défendant.  Kut,  beyond  ail 
this,  as  already  stated,  there  was  no  limitation  in  the  lease  of 
the  time  within  which  the  miTies  were  to  be  worked.  Proceed- 
ings had  been  adopted  to  explore  the  adjoining  property,  and 
it  had  been  proved  by  scientific  men  that  the  work  on  the 
adjoining  lot  would  shew  whether  there  were  minerai  deposits 
on  Defendant's  lot  or  not  ;  and  that  it  would  be  uaeless  to  lay 
ont  nioney  upon  the  latter  till  it  was  seen  how  the  other  lot 
was  worked,  there  being  only  two  veins  that  need  be  looked 
for,  and  which  appeared  to  run  from  the  ono  to  the  other  lot 
of  l.ind,  diagonally  across  V)oth.  This  te.stimony  of  scientiHc 
men  was  met  on  the  other  side  b}'  that  of  self-constituted  niin- 
ors,  one  of  whoin  had  been  a  shoemaker,  another  a  small  book- 
seller  at  Sherbrooke,  and  ho  on.  Under  thèse  circumstances, 
Piaintift's  action  was  purely  spéculative  and  the  judgment  of 
the  Court  of  original  jurisdiction  could  not  be  maintained. 
Judgment  reversad.  (l  L.  0.  L.  J.,  p.  07.) 
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Si'i'EUKm  C(u;uT,  in  ukvikw, 

Montréal,  îiOth  Soptember,  iHGh. 

l'rosent  :  H.MKiLEY,  J.,  Heuthklot,  J.,  juul  MoNK,  J. 

Kii.i.KU  (w.  (;uA\i)  Trunk  Company. 

H'I>1  :  Tlint  a  servant  hiis  no  action  of  ilamu!.'o-*  apiinHt  his  employer 
for  aiiy  inju'T  ''^  "i»y  sn^tain  tlirotigh  tlie  ne>;li>;ence  of  his  fellow  eer- 

vaiitM. 

HAl)(il-EY,  J.  :  This  wiis  a  casefroin  tlio  district  of  St.  Fran- 
cis, wliicli  eanio  up  t'or  révision  under  tlu'  t'ollovving  circnni- 
stant'cs  :  Tlie  F'iaintitt"  for  a  lon^  pcriod  had  boen  an  ent^ino 
(hiver  in  tbc  cinploy  of  th(;(Jrand  'ÎVunk  Company.  Ho  drove 
a  fn'if]flit  train  botweon  Montréal  and  Pr)rtlan(l  and  went  over 
the  roful  constantly  np  to  the  very  day  of  the  accident.  He 
'Aiis  over  the  road  the  v(!ry  day  l)efore,  and  savv  nothing  to 
('.>rn|)lain  of  ;  but,  on  the  followinj:^  day,  when  he  njot  to  a  cer- 
tain j»ait  of  the  road,  tlie  en<,'ine  and  onc  of  the  frei^ht  cars 
l'cll  over  the  enïbaukinent,  and  Plaintitt"  wa.s  very  much  brnis- 
ed.  Hit  now  brouj^ht  an  action  l'or  dantagcs.  There  was  no  évi- 
dence to  .show  any  négligence  on  the  part  of  the  Grand 
Trunk  Conijiany.  Thon;  was  notbing  to  show  that  they 
liud  ever  beon  called  upon  to  inake  the  road  good,  or  to 
take  any  ])recautions  respecting  it  ;  Plaintiff  hini.self  not 
Imving  uiadc  any  représentation  respecting  any  defective- 
ni'ss  in  the  road,  though  he  went  over  the  roaddaily.  When  ta- 
ken  to  Hichniond  after  the  accident  and  asked  by  the  Superin- 
tiiidîint  if  the  road  was  in  bad  order,  he  said  he  did  not  think 
it  was.  The  case  involved  a  principle,  as  to  the  riglit  of  action 
ol'  a  servant  against  bis  niaster.  It  had  been  said  that  we  wtjre 
to  be  governetl  whc^Uy  by  the  French  law  in  this  case.  Xow, 
railways  are  of  récent  introduction  and  had  no  existence  at 
the  tinie  wt^  derived  our  législation  fron»  France.  Itinightbe 
assumed  that  the  prineiples  ado[)ted  in  Kngland  where  the  rail- 
way  System  was  greatly  elaboratod,  and  tiie  prineiples  which 
prevailed  in  the  Unitoil  States,  where  the  system  was  also 
niuoh  coniplicated,  and  which  prineiples,  nioreover,  are  much 
tlie  saine  as  those  of  the  common  law  as  it  now  exi.sts  in 
France,  are  the  sure  prineiples  for  our  guidanee  at  the  présent 
tinie.  The  Planititf'  was  the  servant  of  the  Company.  Ho  un- 
ilertocjk,  by  the  fact  of  his  engagement  in  their  .service,  to 
gii  uantoe  himself  from  ail  the  conséquences  of  his  engage- 
ment. The  road  belonged  to  the  Company,  but  it  Wiis  in  évi- 
dence that  there  were  persona  of  compétent  skill  who  had 
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(■liai'<;('  of  tlic  rond,  and  lUiy  ii])i)liciitioii  to  ilirni  woiiM  liavr 
l)et'n  attciidctl  to.  Tlicy  wc^n;  (>t|UHlly  sf-rvants  witli  l'Iaintill' 
and,  if  tlicri'  was  anytliin^  ^vl'l)n^^  tlic  lilanir  unist  lie  on  tlic 
•servants,  Ikkvuisc  tliey  wrn-  in  charité  uf  thc  road.  Tlif  N-ad- 
inj(  casi',  in  Knj^dand,  was  l'ricstly  vs.  Karn'll  rcportcd  in  .'{ 
Mct'Hon  and  VVtdslty.  Tlio  jndi^nicnt  vvt^iit  npon  tlit;  principlc 
tliat  tlu'  IMaintiH'  was  in  tlic  pt-rfonnancc  oï  liis  duty  as  a  si-r- 
vant.  Lord  Abin^ci-  said  it  was  adniitt*>d  tlu-rc  was  no  prccc- 
d(!nt  of  a  servant  lirinj^iiii,'  an  action  aj^'iiinst  liis  niastor  for 
carck'SsiuiSH  of  a  fcllow  sci-vant  ami,  thercfore,  tlic  (/'onrt  was 
at  lilterty  to  look  to  tlu-constMim-nccs  of  cstahlishinj^  sncli  lia- 
l)ility.  Instances  werc  jj;ivon,  sud»  as  tliat  tlic  owncr  of  a  car- 
riajfc  would  Ijc  rcsponsiMc  to  liis  coaclinian  for  tlic  liarncss- 
niakcr,  Sic,  wliicli  sliowi'd  tlic  alisurdity  of  snt'li  ar^'uniciit. 
The  next  case  was  Hntcliinson  vs.  \'ork  and  Ncwcastlc  and 
Hervvick  H.  K.,  5  Kxclic(|iicr  Heports,  wlici-c  sevcral  servants 
Itein^  eniployed  l)y  tlic  sanuî  niastci",  an  injnry  to  one  oçcur- 
red  tlinnij^li  tlie  ncffli^ence  of  tlie  otiiers,  and  tluî  sanie  prin- 
eiple  was  followed.  Sec  aiso  Harwcll  vs,  (/orj)oration  of  Hom- 
ton,  4  Mctcalf's  Hep.,  and  Wallcr  v.s.  South  Kastern  H.  Il,,  vol. 
9,  New  Séries  of  tlie  .lurist.  Kollowin^  thc  doctrine  estaMisli- 
ed  in  thèse  cases,  thc  jud^iiient  disniissinfr  tlie  l'IaintiH's  ac- 
tion niu.st  be  c(jnHruic(l.  (I  A.  V.  L.  J.,  p.  (iM.) 


DIVISION  WALLS. 


C'iiicriT  Court,  Montréal,  ;{()th  Septendiiu-,  l.sUf). 
Présent:  BaimjI-KV,  J. 
llouiKK  es.  Tait. 

//</(/:  Tliat  a  ri^ht  ofmi7o//('»»*(7^  cannot  Vn\  estahlished  by  mère  vor 
l)ul  cvidunce,  wheii  tliere  ia  no  title,  aiul  tlie  luarkH  un  tlie  wali  d«>  iiut 
iiulicate  any  suoli  rijrht.  .  ... 

This  was  an  action  for  the  value  of  a  mur  mitoifcn.  The 
Plaintitf  had  aciinired  certain  property  on  Saint  Paul  strect, 
the  back  of  wliich  abutted  on  the  property  of  Défendant  by 
a  hi^h  stone  wall  niade  to  separate  tlu^  pri>pertie.s.  The  Défen- 
dant had  built  a^ainst  this  wall  and  niade  holes  in  it.    Thc 
Plaintiff  said,  this  is  not  a  vdtoyen  wall  ;  if  you  want  it  to  '" 
a   mitojien  wall,  1  an»   ready   to  consent  on  tho  price  bi 
paid  me.  Now  it  was  truc  that  division  walls  were  by  ] 
suniption  mitoijeii.  The  right  of  viitoi/ciineté,  however,  cou, 
only  be  estjiblishcd  by  title,  or  by  such  marks  upon  the  wall 
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itsfir  Hs  wnultl  show  its  iiiittn/cvm'te.  Now,  tlicrc  wiis  im  titlr 
priMliKM-il  iiiid  tlic  prt'icii.sions  of  Dcfi'iidaiit  rcstotl  iipoii  ver- 
liiil  ti'>tiiiiniiy  iiloiu',  wliilst  it  vviis  provctl  tliat  tlic  wiill  whh 
liiiilt  iti  siicli  II  way  tliiit  tlic  copin^  turiucl  <lown  iiitt»  l'Iiiiii- 
titr.H  lot.  TluTc  l)oin^  lu»  titif  nr  marks  i'laiiitiH"s  a(;tioii  niwHfc 
I,..  inaiiitaiiifd.  (I   A.  C  A.  ./.,  p.  70.) 


FORM  OF  INDIOTHENT. 


Cm  UT  ol'  l^l'KKNS  MKNf'll,   CuoWN  SlhK, 

Montréal.  4tli  ()ctx)lMT,  IM().^). 
Présent  :   liAlKil.KY,  .1. 

Ql'KKN  ''.S'.  KollEMAN. 

//(/(/  ■  Tliiit  il  (loffit  siicli  iiH  tlui  omission  of  \\h\  wonl  "  Coinimiiy  "t 
in  iiii  iiiilii'tiiit'iit  for  ttinlif/./.lin^  tniul.s  l><>loii}.',iii^  to  tlio  (iranu  Trniii< 
Hailwiiy  r(>»i/»ni_v  of  <  aiuuli»,  cuiiii'M  iiiKlcr  tlie  clasH  of  formai  <h'fe(t8 
whiili  uroinri'il  liy  vonlift. 

.Iiiil^n-  Aylvviii  lifin»^  altout  to  pronounci'  sontcncc  npon  tlic 
piisniur  Kort'iiiaii,  oonvictiMl  on  an  indictnifiit  for  cniln'Z/.lin^ 
iiionii's  lii'l(»nf;ino;  to  tlio  "  (Jrand  'l'nnik  Kailvvay  oi'  Canada." 
Cl.AKKK.  for  tlic  |)risoiu'r,  niovi'd  for  arrest  of  jud^nicnt  on 
tlir  jfround  tliat  tlicrc  was  no  sucli  liody  incorporatcil  as  tlic 
(iraiid  Tniiik  itaiivvay  of  Canada,  and  contciuh'd  tliat  thc  pri- 
Honcr  cou!  I  not  Itc  .scntcnccd  for  cnil»c/zlin^  nioney  Itclonj^in^ 
lo  H  Çoi  jioration  vvliicli  liad  no  existence.  Kamsay,  for  tlie 
Crown,  ,said  tlie  onii.ssion  of  the  Word  "  Company,"  even  if 
fatal,  vva,s  a  formai  defect,  vvhicli  was  cured  by  verdict.  He- 
sides,  tlic  pri.soncr  liad  really  suH'ered  no  wrt)ng,  for,  if  tlie 
oiuissiini  lia<l  lieen  oljectcd  to  earlier,  tlie  Court  could  liavc 
ordcrcd  tlic  error  to  lie  corrected. 

Avi.WiN,  .1.,  .said  the  objection  liad  liecn  niade  too  late.  If  it 
liiid  liccn  rnised  licfoiv,  tlic  (Jourt  wotild  liave  taken  ntiticc  of 
it  ;  iiut  tlie  prisoner  liad  been  convicted  of  liaviii<f  enil>e//,lcd 
iiioiiies  tli(^  property  of  the  (Jrand  Triink  Uailway  of  Canada. 
Sentence  was  tlien  pronounced,  condcnininj;  the  prisonci-  to 
tliivc  years'  imprisonment  in  the  Provincial  Penitentiary.  (Sec 
(^onsol.  .Stat.  ('an.,  ('ap.  99,  Sec.  H4,  as  to  formai  detects  wliich, 
tst'  cure  I  after  verdict.)  (I  L  ('.  L  J.,  p.  70.) 
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STAIID  ABIDE-ORALLEHGB  BT  THE  OROWN. 

CoMRT  oi'  Qukkn's  Ben<;h,  ('kown  side, 

Montmil,  4th  Octobcr,  1S()5. 

l'rcscnt  :  MoNDELKT,  J. 
(.^UKKN  V.S.  H(«i.\N  rt  o,l. 

Ililtl  :  Tliat,  on  the  trial  of  a  iniwloiiieniior,  tlw  Crown  Iiiih  tli«  Nanic 
rifflit  tii  urdor  a  jnror  l<>  ^tand  asidc,  witliont  Bluiwing  caiiHo,  niilil  tlic 
I>anel  is  uxllau^t^^(l,  aw  in  aft'Ioiiy. 

Ram.say,  for  tho  Crown,  liavinj;  onUrvd  a  juror  to  stainl 
asido  ;  1)K\  I.IN,  for  tho  prisoiuM-s,  oitji'ctrd,  sayiii^  that,  as  in  ii 
niisdoniear.or,  tlu;  defonco  had  no  pcrcniptctry  challcnj^i',  tlic 
(^rown  could  not  «'xcrciso  an}'.  Ramsav  said  tlic  Crown  never 
hat^  any  jM-rtiiniitory  oliallcnfjfc.  It  conld  only  cliallon^e  foi' 
cause  with  this  (>rivik';^c,  that  it  was  not  coni])t>llfd  to  show 
its  cause,  until  it  appeared  that  without  such  jurors  the  trial 
could  not  pr(x*eed.  There  was  not,  thercfore,  any  distinction 
to  W  drawn  bctwecn  feh)ni»'s  and  niisdfv.u-Hnors. 

MoNDELKT,  .1.,  ovcrruh'd  thc  objection.  (1  A.  (J.  LJ.,  p.  70.) 


HABEAS  CORPUS. 

Court  of  Queen's  Bexcii,  Crown  side, 

Montréal,  7th  SeptenibiU",  1S05. 

Pre.sent  :  MoNDELET,  J. 

Joseph  Messier,  for  Ilaheds  Corjmft. 

lleld  :  Tliat,  wlien  a  (•(ininiitnient  \h  iUe(îal  on  its  face,  tlio  ('ourt  will 
not  wiiit  till  tlio  i'oniniiMiii>r  mai.'iHtrat»»  Iihh  beun  nolified  tu  produi-otiic 
papoiH,  bnt  will  order  a  writ  vf  IkiIihih  corjmK  tu  issim  iii.itdutci: 

Messicr,  tlie  petitioner,  liad  been  coinniitted  by  a  lua^istratc 
of  St.  Hilnire  for  threat-^.  ( -haiM-EAI',  for  the  prisoner,  ap])li('il 
for  a  writ  of  Inihens  corpus,  on  the  ^l'ound  tliat  the  warrant 
of  cotnniitnient  was  numifestly  illepil,  it  beitijif  now"  hcre  there- 
in  strtted  that  tite  depositiotis  had  been  taken  on  oath.  Ram- 
HAY.  for  the  C^rown,  said  the  papers  were  not  before  the  Comt. 
The  oonunittin^  niajristrate  should  liav»^  been  notified  to  pro- 
duce theni.  'l'his  notice  was  rend.;-red  neces.sary  by  tlie  ternis 
of  th(!  Statute  (C.  S.  C,  Cap.  I02,  Sec.  iui.) 

MoNDEEET,  J.,  after  tiikinfj  coininuiiication  of  the  copy  of 
the  warrant  of  coinniitinent,  ordered  the  writ  to  issue  inataii- 
ter.  (1  L  G.  L  J.,  p.  71.) 
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DE   liA    IMioViNrK   l)K  (/U|!inKr.  ISl 

PETITORT  AOnON. 

Col  KT  «)K  QKKEN's  HkNMH,  IN  Al'PKAI-, 

Moiitioal.  Mtli  DrcM'iiilMT,  l«(i5. 

IVesent:  Ayiavin,  .).,  MKUKDrni,  J.,  Dhiimmonu,  J.,  et 

MoNDEI-KT,  .1. 

Si'Ai'i.DiNfi  )'(  al.,  Fliiiiitiffs  in   tlio  Court  Itelow,   Appelliints, 
itnd  Hoi-MKs,  Défoulant  in  th(^  Court  bolow,  Kesponthnit. 

//./(/:  Tliat  lln'  l'Iiiiiitifl",  in  h  jn'titory  action,  Ih  bnuiitl  to  pmve  liJH 
tillt<,  t'vrn  ii'  tliu  Defonilant  lias  pli-udtHl  preHcription,  wliidi  lie  ha»  Mot 

pioved. 

'l'iiis  W!U«  an  appoal  from  a  jurlf^nient,  by  Mr.  Justice  Short, 
ilisniis.siii|r  IMaintiH's  action,  wliicli  was  instituti'd  i'or  tlu^  roco- 
vi'iy  of  a  sinall  pièce  ot'  lund  in  the  villa{;e  of  Kock  Island, 
lii'iiijr  part  of  Lot  No.  I,î)th  Kanji;»;  of  th(î  Township  of  Stan- 
stciid.  Tlie  PlaintiHs  clainied  that  tliis  j)ortion  of  land  fonned 
a  part  of  an  irrejjular  pièce  conveyed  by  (yharles  Kilborn  to 
Sylvanus  C^  Ha.skell  in  1825. 

DlUMMoN'l),  il.,  ref«'rre<l  to  the  description  of  tlie  pr«)perty 
as  licin^'  extreniely  va^ne.  The  J)efendant's  plea  of  pre.scrij)- 
tioii  l»y  ten  years' poHNe.s.sion  in  good  faith  oould  not  be  niain- 
tuincd,  a.s  PlaintiHs  resided  on  the  other  Hide  of  th(!  Une.  After 
\l^n\\\f  over  the  ]>leadin^s  and  évidence  at  considérable  len^th, 
liis  lionor  came  to  the  conclusion  that,  althoti^h  Défendant 
liiul  t'ailed  to  prov«^  title  by  prescription,  yet,  as  l'Iaintifl's  had 
not  siiceeeded  in  proving  their  title  to  the  land  claime<l,  the 
iii(l<j;nient  disniissing  the  action  was  correct.  Judgnient  con- 
tinned  unaniniousiy.  (1  A.  C.L.J.,  p.  îSîi) 

H.  N.  Hai.i,,  for  Appellants. 

Sanhou.n  and  Huooks,  for  Respondent. 


DI8AV0WAL. 

CorilT  (>K  QUEKy's  ReNCH,  in  AIM'EAL, 

Montréal,  î)th  December,  18(15. 

Présent:  Ayf.win,  J.,  MEKEDrru.  J.,  Diummond,  J., 

et  MoNDKI.ET,  J. 
«icKHTiN,  Appellant,  (nul  O'Neil,  Respondent. 
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Ilelil  :  Tliat  judurniont  on  the  inoritH  cannot  be  rendered  lit  a  easo  un- 
lil  a  disavowal  whieli  lias  U>en  made  in  the  case  is  decided. 
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DRrMMOND,  J.  :  In  this  ciise,  the  Court  was  not  called  iipon 
to  HJiy  anything  as  to  the  inerits.  Tlie  Rcspondent  brought  a 
pt'titory  action  in  the  Court  below  and  the  attention  of  tlic 
judges  liad  been  directed  to  the  fact  that  the  Judgnient  in  tlic 
Court  of  original  jurisdiction  had  been  pronounced  whilc 
there  w<i.s  a  pétition  ev  désaveu  actually  in  tlie  record  andun- 
<li.sposed  of.  This  pétition  was  reguhirly  niade  on  the  lîith 
October,  1863.  The  judgnient  was  prématuré  and  niust  be  set 
asich',  w'ithout  any  opinion  being  given  on  the  nierits  of  the 
case.  Tlie  reccjrd  niust  be  reniitted  to  the  Court  Itelow  that  the 
pétition  niay  be  adjudicated  on.  No  rule  would  be  nuide  as  t(j 
costs.  (1  L  C.  L  J.,  p.  83.) 


BUROEN  OF  PR0OF.-CU8T0H8  LAWS. 

CoruT  OF  Qfeen's  Bench,  in  Appeal, 

Montréal,  9th  Deeeuiber,  18G5. 

Présent  :  Aylwin,  J.,  Meredith,  J.,  Drummond,  J., 

MoNDELET,  J. 

RoTHSTEiN,  Chiiinant  in  the  Court  below,  Appelhint,  nvd 
DoKioN.  Attorney  Genei'al  pro  Regina,  Informant  in  tht^ 
Court  beU)w,  llespondent. 

llild  :  TliRt  tlie  omis ofproof,  nnder  ('.  S.  ('.,  nap.  17,  lies  on  the  plaini- 
nnt  to  esttiblisli  tliat  tlin  Koods  rlaiined  are  not  liable  tn  forfciiuro. 

2.  Tliat,  where  tlie  forfeltiire  iloes  not  exceed  $'iO(),  tlut  sanieinuy  bf 
prosecuted  in  eitlier  Circuit  or  Superior  Court. 

This  was  an  appeal  froni  the  judgnient  of  the  Superior 
Court,  declaring  certain  goods  to  be  forfeited,  for  contraven- 
tion of  th(!  Customs  laws.  The  AppelUmt  was  f«)reclosed  in  the 
Court  below,  and  the  judgnient  reixlereil  without  proof  on 
either  side.  The  présent  appeal  wa,s  brought  on  the  foUowiiig 
grounds  :  Ist.  The  information  was  not  signed  by  the  Attorn- 
ey (Seneral,  but  by  an  attorney,  for  the  Attorney  Ceneral, 
which  had  l>een  held  to  l>e  a  fatal  defect  in  an  information. 
2nd.  The  information  should  hâve  l)een  brought  in  the  Cir- 
cuit Court,  the  value  of  the  gouds  .seized  being  alleged  to 
be  S2()()  only.  3rd.  Becau.ne  no  proof  had  been  made  of  the 
information.  The  Respon<l  nt  answered  thèse  objections  by 
citing  the  clauses  of  the  .Statute,  C.  S.  C,  cap.  17,  sec.  78  :  "  If 
the  amount  or  value  of  any  such  penality  or  forfeiture  does 
not  exceed  the  sum  of  ?200,  the  same  may  altio  be  prosecuted, 
sued  for  and  recovered  in  any  County  Court  or  Circuit  Court, 


DE   LA   PIIOVINCE   DE  QUÉBEC- 


ISS 


Sic."  AihI  as  to  the  burden  of  proot'  not  bein^;  on  the  int'orin- 
iiiit,  Rt'spondeiit  cited  sec.  84  of  the  saine  statute  ;  "  If  any 
(ronds  are  seized,  &c.,  the  burden  of  proof  shall  lie  on  the 
(iwiuT  or  chiiniant  of  the  fjoods,  and  not  on  the  ofticer  who 
wiis  scized  and  stof)ped  the  sanie,  or  the  party  bringin^  such 
])n)'<ecution." 

Avi,wiN,  J.,  said  it  was  not  correct  for  an  attorney  to  sing 
tlie  iiifonnation  as  attorney  for  the  AttoiTiey  General.  Hut 
tlif  objection  sliould  liave  been  raised  by  a  proper  «nr/>/ /rm  à 
1(1  Jonnc.  There  was  nothin^'  of  the  kind  in  tl'.e  record,  and 
the  jndgnient  uiust  be  confirmed. 

.nIkmedith,  J.,  alluded  chieHy  to  th..  pv '-ension  of  Appel- 
liiiit  that  the  informant  w»us  bound  to  prove,  at  least,  that  the 
(,'()0(I.s  clainied  were  subject  to  duty,  and  were  iniported  into 
tlic  province,  and  that,  under  the  English  statute,  which  was 
iicarly  the  sanie  as  onr  own,  in  no  case  could  judginent  be  ren- 
(Icn'd  without  proof.  His  honor  was  of  opinion  that  Appel- 
laiit's  pretensions  were  not  sustained  by  the  authorities  cited, 
and  tliat,  in  a  case  such  as  this,  it  wtvs  for  the  Claimnnt  to 
adduce  évidence  to  establish  that  the  goods  are  not  liable  to 
torfeiture.  Judgnient  contirmed  unaniniously.  (  1  /,.  6*.  A.  J., 
p.  «5.) 

H.  Devi.in,  for  Appellant. 

V.  !*,  W.  DouioN,  for  Respondent. 
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8URCTT8HIP. 

roritT  OF  QueEN'h  BENCII,  in  ArPEAL, 

Montréal,  9th  December,  1S05. 

F'rcsont:  Aylwin,  J.,  Mehedfth,  J.,  Drummond,  J., 
and  MoxDELET,  J. 

HHttNSDoN,  Défendant   in   the  Court   below,   Appellant,  and 
DUKNNAN,  Plaintittiii  the  ('(»urt  bel»)  v.  Respondent. 

//>/'/.'  Thut  the  iindermoiitioiied  letter  wbh  a  auflioient  nm<  hitidin^ 

trimraiiUH?. 

This  was  an  appeal  froui  judgnient  rendered  by  Mr.  Justice 
Siiiitli  in  favour  of  Respondent.  The  action  was  brought  on 
lin-  following  letter  of  guarantee  which  Appellant  had  given 
t<i  K<'spon<lent,  for  giMxls  to  be  supplied  to  the  tîrin  of  C  F. 
Mil!  and  Co.,  consisting  of  C.  F.  Hill  and  J.  L.  Bronsdon,  the 
lutter  a  .son  of  Appellant:  "  Montréal,  Uth  August,  1M()0,  S. 
1'.  Dicnnan,  Sir,  I  hereby  agrée  to  become  security  for  C.  F. 
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Hill  find  (^o.,  for  whatever  turiiitunî  you  inay  trust  to  their 
caro.  (Sifftipd)  .1.  R.  Hrousdoii."  Tiie  (leclanition  s»'t  up  tliat, 
Ululer  this  letttn'  of  }j;uaranteo,  l^laintitt"  consigned  to  C.  V. 
Hill  and  Co.,  lar^e  »|uantitiesot'furniture,  for  wliich  they  t'ail- 
e«l  to  accwuiit  in  t'ull,and  on  tlie  Ist  .luly,  1803,  a  balance  of 
$15."}4.(S()  rcniained  due,  of  which  Défendant  was  notiKéd.  On 
tlie  17tii  Aug.,  ].S(j3,  l'iaintitf"  niade  a  notarial  demand  on  Dc- 
fetidant,  roquiring  hitn  to  pay,  witliin  two  <lays,  in  defaiilt 
whereof  lie  would  sue  C.  V.  Hill  and  Co.  at  Di'fendant's  risk 
and  cost.  Défendant  did  not  pay,  and  Hlaintiff  ohtained  judij;- 
nient  a<;ninst  C  F.  Hill  and  Co.,  for  .^13S2  on  which  exécu- 
tion was  sued  out,  and  return  inade  of  vtdld  hmi<i  and  no  iandh. 
Tlu'  Plaintifl'  then  brought  this  suit  against  Défendant  to  reco- 
ver  wliat  wius  due  within  the  ternis  of  the  letter  of  gfuarantee. 
The  plea  was  that  the  document  tenned  a  letter  of  guaranteo 
nierely  expressed  Défendants  wiilingness  to  bec(»ine  security, 
but  that  Plaintifl'had  never  infornied  Défendant  that  he  accept- 
ed  the  letter  of  guarantee,  and  nothing  was  ever  done  to  com- 
plète the  obligation.  Further,  that  Défendant  wrote  the  letter 
in  (juestion  (»n  the  faith  of  one  James  Mathewson  beconiing 
security  jointly  with  the  Défendant,  and  he  had  not  done  so. 
The  judginent  of  the  Superitu"  Court  condemned  Défendant  to 
pay  !:?150(S,  bi'ing  the  ainount  of  the  debt,  interest-and  costs  in 
the  suit  against  Hill  and  C'o.  Froni  this  judgment  the  présent 
appeal  was  instituted. 

Mekkdith,  .1.,  said  that,  al'ter  examining  the  case  carefuily, 
the  Court  was  of  o|)inion  that  the  lettca*  in  question  was  .i 
sufficient  letter  of  guarantee  ;  and,  secondly,  that  the  évidence 
was  surticieiit  to  show  that  the  debt  claimed  was  for  goods 
delivered  under  the  letter  of  guarantee. 

Mo.NDELKT,  J.,  was  of  opinit)n  that  the  proof  fully  establish- 
ed  that  the  furniture  would  never  liave  been  entrusted  to  (  '. 
F.  Hill  &  Co.,  by  PlaintiH",  e.xcopt  on  the  faith  of  the  letter  of 
guarantee. 

Judgment  contirnied  unaniniously.  (1  A.  C.  L.  J.,  p.  S5.) 

Day  and  Dav,  for  Appellant. 

Ckoss  and  Li'NN,  for  Respondtnit. 
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FEMME  SEPAREE  DE  BIENS. 

Sui'Eitiou  Coi'UT,  Montréal,  30th  Sept.,  LSfiS. 
Baixjley,  J. 

Kl.MOTT  rs.  CJkENIEH  cf  tlXOV. 

]l,lil  :  Tliat  a  \^ift^  séparer  df  hinm  is  liuble  iint  ni.ly  for  tlie  jirocfiiips 
uscd  l'V  iIk'  faiinly,  but  hOiiihU*  l'or  sinall  Hiini»;  lent  to  ili»^  liiinbaiid  hikI 
((xpi'inicil  hy  liini  in  niaikolinjj  f<ir  Ww  fainily.  Fnrtlier,  tliat  slit'  is 
lialiUi  for  «pirituniis  li«)itoiH  nsvd  in  tlie  lionso  inr  cntertainii'jr  fiiendH, 
ti>  woll  a»  lor  wine  and  ixirtt-r:  but  tbat  .s)ie  is  not  lialile  for  u  Hiini 
li.iiiitwl  tn  biT  linsband,  nnt  us«'d  by  liini  for  Hubsistanco.  lleld,  alw), 
tiiiit  ploas  of  rouippnsation  and  prpHcription  aro  entiroly  inconHistent 
witli  an  av(M'iniMit  of  nevor  indebted. 

Tlii'  Plaintitt'  was  a  jfrotM'i-  in  Montréal  and  carrit-d  on 
luisiiit'ss  tliero  froni  1<S54  up  to  tlio  présent  tiine.  In  1M54,  lie 
ln'ifan  to  supply  (.«renier  and  his  faniily  witli  jîr«)ceries.  Thih- 
laii  on  tVoin  1854  to  185Î).  Then  Plaintif!'  made  up  his 
aceounts  and  fonn<i  a  balance  of  Cll!>  due  on  tlie  ^roeeries. 
Kor  this  balance,  lie  brouglit  an  actiort  "içainst  (Jrenier  and 
lii.s  wife.  Tlie  wife  was  qualiHed  as  being  Hépurée,  de  hicuH, 
and  tliey  were  botli  put  into  tlie  case,  on  tlie  i^round  tliat  th«î 
i,n()ceri('s  vvere  neeessarv  for  tlie  siibsistence  of  (Jrenier  and 
liis  wil'e,  and  tlieir  faniily.  Froiii  1<S54  to  about  tlie  end  of 
IS")ô,tliev  received  froni  Plaintift'a  larf»e  aniount  t>f  fîroceries, 
in  value  abou-',  t20().  In  tlie  account  were  .several  sniall  sunia, 
ainountiiiir  '.*)  only  £<i  or  £7,  advanees  of  nioney  made  by 
Klliott  *.o  (îrenier.  Madame  (^Jrenier  now  said,  1  aiii  liable  for 
iiiy  !,M\!,''eriea,  but  I  liuve  a  very  }i;reat  objection  to  ])ay  this 
Oi  or  £7  advanced  to  niy  liusban<l.  True,  rejilies  IMaintiff',  but, 
wliile  the  aecount  was  rnnnin<;  in  }H'y'y,  your  husband  paid 
MIC  t;4.5,  liy  a  promissory  note,  and  I  »ip[)ly  tins  in  ])aynieiit 
of  tlie  monii's  advanceil,  l«!avin<^  tlie  balance  dut;  on  the 
i,ndceries  only.  Tliis  seenied  rea.sonal)le  enou^li.  But  beside 
tliis.  it  was  in  évidence  tliat  the.se  sinall  sunis  were  j^ot  by 
<iit'iiier  to  purchase  thinj^s  on  the  niark"t  l'or  the  support  of 
tlic  fiiinilv.  As  thèse  thin(;s  went  into  the  stoniachs  of  Defi'ii- 
liant,  th"  objection  must  ^o  for  notliin^.  'J'here  was  an  item  of 
Oi  or  £7,  for  a  {^reat  number  of  smull  thinj^s  wliich,  durinj^ 
tilt"  rour-se  of  ô  years,  aniounted  to  tliat  sum,  and  wliich 
niteiidants  had  veiy  industriously  collected  ont  of  the  «mènerai 
aecount  extetidin^  over  ten  or  twtîlve  pa^e.s.  Thèse  items,  .said 
.Maijaine  (Jrenier,  were  not  ^ot  for  the  faniily  and,  therefore, 
slif  was  not  liable.  Now  the  évidence  «howed  tliat  thèse  thinijfs, 
Mitli  as  a  half-pound  of  cheese,  crackers.  Sic,  were  got  by 
(iri'iiier  for  the  subsistence  of  himself  and  familv,  as  lie  called 
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at  Pliiintiffs  store  for  theni  on  his  way  to  town,  &c.  Tlicrc 
wiis,  howM.'Ver,  ii  hirp;  itoin  ot  ,£(55,  for  bnin.ly,  wliiskt-y,  ifiii. 
àc,  for  whicli  Madame  (Irciiier  sai<l  she  was  iiot  lialilc, 
liecause  she  did  not  driiik  thciii.  Butit  appeared  tliat  hIu*  liud 
ohtained  a  quantity  of  vvinc  to  put  into  her  sauces,  wliicli 
corres|)onded  with  the  anicjunt  ohar^'erl  in  tlie  account;  tliat  a 
hf)x  of  Itrandy  was  aiso  brtJUfifht  in  froiii  Plaintiff's,  and  tliat 
tlio  reniainin^  wliiskey  and  ^in  were  nsed  in  the  honse  for 
«•ntertaininp  friends.  £05  ol)je('ted  to  was  a  spécifie  objectidii 
aj^ainst  spirituous  li(|Uors,  l»ut  inchided  in  this,  was  altout  XS 
for  a  (juantity  of  porter,  which  article  was  not  ohjected  tu 
under  tlie  spirituous  li(|Uor  dr'noniinatiun  and  came  under 
the  head  of  .s«/m,s^t7J(r.  Hesides,  it  was  only  now,  at  the  last 
moment,  tluit  ail  thèse  oV)jections  were  made.  It  was  proved 
that  (Jrenier  fre<piently,  when  passini;  Plaintiff's  shop,  j^ot  a 
hottle  of  brandy,  which  he  put  into  his  pocket  to  take  home 
for  the  suhsistence  of  himself  and  family.  The  reniainin^  part 
()f  the  account  was  not  ohjected  to.  The  difïiculty  seemed  to 
aris«!  out  of  th(;  crédit  side  of  the  account.  In  1854,  Madame 
Grenier  rented  to  l'Iaintift"  a  shop,  the  shop  from  which  thèse 
things  were  obtained  at  £75  a  year,  and  there  WJis  an  undcr- 
.standin^  that  the  rent  was  to  go  in  payment  of  tlie  grocery 
account.  In  Se])t.  185(),  before  the  expiration  of  two  years, 
.she  gave  Plaintitt'a  receipt  in  full  for  two  year.s'  rent  (.£150), 
and  this  nioney  was  at  onc«'  applied  in  payment  of  the  account. 
But  there  was  a  sum  of  £50  lent  by  Plaintiff  to  (Jrenier  wlio 
handed  it  over  to  the  firm  of  Murphy  and  (îrenier,  this  latter 
being  Défendants  son,  and  living  with  them  during  the  run- 
ning  of  the  account.  Cloarly,  this  £50  loaned  was  not  subsis- 
tence,  and  Mad.  (îrenier  conld  not  be  compelled  to  pay  tins 
aniount.  Judgment  would,  therefor»',  go  for  the  aniount  claiiii- 
ed,  less  this  £50;  but  there  would  bc  a  re.servation  in  Plain- 
tiff's favor  against  (Jri'nier  for  this  sum.  The  plea<lings  in  tlic 
case,  it  must  be  reniarked,  were  very  irregular  and  contra<lic- 
tory.  Thei'e  was  a  gênerai  dénégation  (h'iiying  that  Défendants 
ever  got  any  of  the  things,  and  after  this  absolute  déniai  of 
having  ever  got  anything  at  ail  from  PlaintiflT,  or  beiiig 
intlebted  to  him,  Défendants  pleatled  compensation  and  pn-s- 
cription  to  and  against  what  they  asserted  had  never  ha  I  any 
existence,  pleas  entirely  inconsistent  with  their  previous  aver- 
ments.  But  there  was  a  tliird  plea  .setting  up  ail  tlu-  facts, 
and  it  was  upon  this  plea  that  the  ea.S((  was  juflged.  (  I  A.  ('. 
L  J.,  p.  91.) 
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8URETT.-LE88EE. 

Sui'ERHUl  Col'RT,  Montréal,  80th  Septeiiibur,  IS65. 
FresDiit  :  Baimjley,  J. 

0'|)(»NAIIUE  'X   MoitSON. 

Ililil  :  Tliat  tlie  Hurety  for  an  absent  tenant  liaH  no  ri^ht  ul'  action  for 
tho  rt>Hiliati(in  of  tli«  icaae,  un  tliu  m'uund  tliat  tho  premises  are  ont  of 
i(!|>Hir,  und  oannot  brin^  any  Hnrh  action  in  tliu  nanie  ofthe  absent 
ti'niiiit. 

Tilt,'  IMiiintirt  loaaod  from  Dui'on«|jitit  a  liouse  in  the  St.  Atin 
Suburlis,  which  was  not  in  very  p^ikhI  onler.  After  bcin^  tluîro 
for  soMic  tiuR',  lie  paitl  the  first  (|uart('r's  reiit,  without  niakinj^ 
any  («bjection.  Soine  time  after,  however,  Iuî  was  conviete»!  of 
liavin^  sold  liquor  withont  licenae,  and  fearin^^tlrj  resuit  of 
thf  jiul^nieiit  he  went  away  to  parts  unknown.  Hefore  lie 
wcnt,  he  had  sublet  the  front  half  of  the  upper  Hat  and  part 
of  thf  second  Hat,  and  lie  left  the  tenants  in  the  house  when 
ht'  wt'iit.  VVhen  the  secoml  quarter  was  entereti  upon  and  one 
Miontl»  «lue,  Defeiidant's  agent  applied  for  it,  hut  did  not  get  it. 
In  thf  original  lease,  anotlier  party  liecatne  surety,  jointly 
fiiid  severaily,  for  the  paynient  of  tlie  rent,  ami,  having  been 
apjilii,'il  to  ft)r  the  iiioney,  Ir)  thought  it  would  be  a  very 
<XotMl  plan  to  institute  an  action  in  the  nanie  of  the  absent 
ti'iiant  for  the  résiliation  «)f  tlu;  h^ase  upon  the  ground  tliat 
thf  roof  leakeil.  But,  if  tlu;  surety  had  a  right  of  action  at  ail, 
lit'  shoultl  hâve  brought  the  ;iction  in  tliis  own  naine;  the  hiw 
«,fiv(!H  hiiii  as  such  surety  no  right  to  pleatl  the  pei'Sonal  incon- 
vciiifiice  of  the  tenant  for  whoni  he  becanie  surety,  even  if 
tlif  tenant  had  suffereil  such  inconvenience.  'l'he  tenant  never 
coiii|)laineil  tliat  the  roof  leaked,  or  tliat  the  house  was  in  ba<l 
tinliT.  He  paid  his  Hi-st  (piarters  rent  regularly,  and  wouhl 
lm\t'  paiti  the  nioiith's  rent  of  the  secoii'l  ipiarter,  and  pntbably 
rfiiiaiiifil  to  tins  tlay  l»ut  for  the  conviction.  The  action  iiiust 
lif  (Hsniis.sed  with  co.sts.  (I  L.  ('.  L.  J.,  p.  92.) 
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RAPPORTS  .ininoiAruKs  »KVIS|î;s 


PROCES-VERBAL. 

SrpERFOR  CorRT,  Montréal,  3()tli  SepteinbcM-,  iMCiô. 
Présent:  BAiXil-EY,  J.  % 

Daxsehkau  i's.  Corporation  oi'  Verj-h^hes. 

lltld:  That  a  |)n)»'t>H- verbal  niaile  by  a  Miiporintetident  witlioul  visit- 
inj:  tbn  Im-alitie.s  or  nxaininiii^r  the  previous  [)n)fè»  vorbimx  coiiiuvtcd 
with  tlio  Work,  will  be  st^t  aside  a-*  iiot  eiititUnl  to  confidence. 

Tins  wiis  un  uppeiil  froin  a  jyrockH-rerhid  l'or  buililinj^  a 
liriilfjo.  By  resolutions  of  tlie  t'ouncil,  a  superintendent  was 
appointed  to  go  ainl  visit  the  place  with  ail  the  authority 
vested  in  hini  liy  his  appointnient,  and  niake  a  report.  The 
Court  was  not  vjisposed  to  niaintain  this  firitrès-vcrlxd  The 
superintendeïit  had  not  perforiuerl  his  duty,  had  not  visited 
the  lot-alities  to  be  aH'ected  Ity  his  rept)rt,  had  not  examine»! 
tht^  ^n'iHt>s-rcrhan,i'  connecte*!  with  the  work,  and  hiinself 
declared  anil  reported  suhsequently  that,  if  he  had  seen  the 
firocf's-rcrhdii.r,  he  wonld  hâve  niade  a  di fièrent  report.  This 
déclaration  niade  by  the  superintendent  was  sntiieient  to  hâve 
his  re|K)rt  set  aside,  heoause  no  confidence  could  be  placed  in 
a  report  niade  under  such  cii'cunistances.  Appeal  niaititaineil 
an<l  procès- iH'rhiil  set  aside.  (1  L.  ('.  L.  J.,  p.  î)2. > 


LEA8E.-REVEirDICATI0N. 

SuPERioR  Court,  Montréal,  'M)i\\  Septeniber,  I.SIm. 
l'resent:  Hadolky,  J. 

NOROHEIMER  ru.  Fr.VSER. 

HM  ■■  Tbat  a  |)er^on  wbo  lia.s  lea.se(l  a  |»iano  bo!on;;in^  to  bim,  bas  ii 
ricbt  to  levoiiiJit  ate  it  after  it  bas  been  sold  by  a  tbird  party  to  covttr 
advancos  niade  by  sncli  tliiid  party  to  tlio  le.ssee. 

//./(/  al-o,  tbat  a  sal»  of  properly  plt'd^'cd  for  advances  iiiust  be  piibbc 
and  lifter  dno  advertisonieiit. 

The  IMaintiff  leaseil  to  l^aidlaw  a  piano  proved  to  be  woitli 
Sî^'iOO,  for  three  nionths,  ut  .^ti  a  month.  In  Au^nist  followiii},', 
Ijiidlaw  applied  to  lieeiniiifr  for  an  advance  npon  this  piano, 
telling  hiin  it  was  his.  Leeniitifj.  without  niakinjf  any  impiiry, 
advanced  hini  Ji^^OO  upon  the  piano  and,  aftcrwards,  advanced 
hini  a  further  suni  of  !*25,  but  not  upon  this  piano.  Sonie 
tiuie  ufterwanls,  Leeniin^'s  head  nian  of  business  applied  to  a 
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iiiiuiufiicturer  iti  town,  mul  unkecl  him  wluit  ho  thought  tlio 
iiiiiiKi  wiis  wortli.  Tlu*  answer  was  !^2()().  Now  the  piano  was 
|iinv('«l  to  1)0  worth  !|<50().  Ijoeminjf,  howover,  sold  the  piano 
to  Di-fonihint  for  !*200,  which  was  not  .sutheiont  to  C(>vt'r  the 
ailviinct'  and  cxpcnses.  The  (jUcstion  thcn  was,  ilid  Ijt'cniinjç 
lUMiuiif  any  ri<,dit  of  propcrty  in  the  piano  hy  mukin^  advan- 
ccs  ui)nn  it  f  When  J^aidlaw  went  Hrst  to  L«'eniin^,  tho  hittt'i* 
proposcd  to  put  it  un<ler  Xonlheiiner's  caro,  but  Ltiidlaw.  ot* 
ctturst",  oltjec'ted  to  this.  Nordheinior  had  t'ndeavoured  to  Hnd 
ont  winTt!  th<!  piano  had  yot  to,  Itut  it  was  ou\y  just  hot'ore 
t\\v  action  was  lirouf^ht  that  lie  found  ont  what  had  bi-conie 
nf  tht'  piano.  Now,  as  to  Lct'ining's  rij^ht  to  scll  this  instni- 
intiit,  if  soid  at  ail,  it  sliould  hâve  hccn  soM  puhlicly,  and 
aftt'i'  bt'injj;  propcriy  advcrtiscd  as  tlu'  property  of  Laidiaw. 
It  was  only  put  into  Lt'cniing's  hands  as  a  pledge,  and  the 
piililic  had  a  rij^ht  to  Im;  notifird  of  tlm  fact.  L«'rniin^  not 
liavin;,'  takon  tlu;  necessary  précautions, eannotdepiive  Nonl- 
liciiiitT  of  his  ])rop»'rty.  IJiider  thèse  circuinstanees  the  sdixit'- 
rirnuliciitiiti)  inust  Ih;  lit;ld  good.  and  jnd;j;nu'nt  ;;iven  in  t'avor 
uf  l'Iaintirt:  (1  L  0.  A.  .A,  p.  !)2.) 


CONTRACT  NOT  WHOLLT  EZECUT£D. 

Sui'ERioK  Coi'UT,  Montréal,  .SOth  Septeniber,  l(S(j5, 
Présent:   lUixiLEV,  J. 
McWiLMAMs  VH.  Joseph. 

//<■/</:  WluM'C  a  liuilder  luid  ijuarried  8onie  Htoiin  mider  a  contract, 
whiidi  ho  afterwards  refiised  t<>  si^n,  tlial  he  was,  neverthelegs,  entilled 
to  lu-  paid  fi>r  tlie  work  doue. 

The  Défendant  asked  for  tenders  for  buihlitifç  a  house,  and 
l'iaiiitifi'  inade  a  tender.  At  the  bottoni  of  the  teruh>r,  it  was 
iiientioned  that  the  work  was  to  be  conipleted  within  a  certain 
tiine  for  a  certain  suni  :  and,  if  not  conipleted  within  the  tiuie 
specitied,  the  suin  to  be  paid  was  to  be  less.  Défendant  told 
l'IaintiH'to  ^o  and  sijjn  the  contract,  but,  in  the  nieantiine,  Ikî 
said  he  nii<^ht  be  (piarryin^  stones  for  the  buiMinjjf.  The 
Plaintifl'  bepm  to  (piarry  the  stone,  but  <lid  not  sipj  thtî 
t'i>ntract,  and  said  he  would  not  do  so  uidess  he  wen;  allowi'd 
to  tix  his  own  tinie.  There  was,  therefore,  no  contract  ïie- 
twuen  the  parties.  But  work  luid  been  donc  by  Plaintiff,  and 
Défendant  rnust  pay  the  value  of  the  stone  quarried,  less 
wliat  had  been  use<l  by  Plaintitt'  in  building  another  hou.se. 
'Plie  aniount  was  snittll.  Jud«:[nient  for  Plaintiff  with  costs  as 
of  tlu>  lowest  class.  Circuit  Court.  (1  L  C.  L  J.,  p.  92.) 
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HAI'I'OUTS  JUDICIAIKES    UKVISÉS 


ARBITRATIOR.-COSTS. 

Sri'KHioii  CoUKT,  Montrcal,  :i()tli  SupU^inhcr,  1865. 
l'n'sent  :   Haimsi.ky,  .1. 

M(.'(jilHIM>N   VS.  DaI/I'ON. 

//('/(/;  TliHt,  wlierc  tli»  rnle  iippointin^  arbitrators  uiitliorixcH  tlium 
ti)  Ht'ttlo  tlit«  «iiipstiuii  of  (MmtM,  tim  court  will  iiot  distiirb  tlieir  nwanl  uh 

tu  tll(^  CUHtB. 

An  action  for  work  tlone.  Tlu;  nuittrrs  in  dispiitr  wcic 
rcferrcd  to  arliitnitors  an<l,  in  tlu'  rul»^  appointin^  tlic  ailii- 
trators  and  oiti laides  (•(nuposUfars,  tlu'y  wcre  sprcially  aii- 
tliurizt'd  to  di'cidt'  ujmhi  the  co«ts  of  tlu!  nis»*.  Tlu;  action  was 
lii'ou^ht  for  X')(>  and  l)olVn<lant  plcadt'tl  tliat  lu;  ow(;d  oniy 
Cd  ;  and  althou^di  tlu;  arl»itratoi'.s  awanlcd  IMaintiH  .t2(),  vtt 
tlu;y  had  left  fach  party  to  pay  lus  own  costs.  Tliis  wonhl 
not  hâve  liccn  the  jtul^nu;nt  of  the  court,  but,  as  the  arhitni- 
tors  had  received  autiiority  to  tix  the  costs,  the  parties  iniist 
ahide  l>y  the  award.  Report  honuilo^'ated.  (  1   A.  ('.  L.  J.,  p.  !(.'}.) 


ELECTION  OF  DOMIOILC  BT  ATTORNET. 

Sri'KKiou  CoUKT,  Montréal,  .Slst  Octoher,  l.SOô. 

Présent  :  HAlMiLKV,  J. 

Lkci.aiue  ci  til.   rx.  Hakji.e,  Kiul  RiciiAHi),  opposant,  aiul 
(JlAlU),  Opposant  and  contestinj^. 

//</»/  :'riuit  lin  eleition  of  domicil»;  l)y  an  opiKwaiit  ut  llie  otiice  of  un 
attoriioy,  tiiiiHt   tatt^  wluit^  tlie  otiicc  i.s  i^itiititud. 

A  writ  of  exécution  issued  out  of  this  court,  addressed  to 
the  Sherift  of  Arthahaska,  for  the  sale  of  Défendants  pro- 
perty.  The  property  wan  seized  and  sold,  and  the  Shcrlir 
niade  his  return  of  tlu;  mon  >ys  to  this  court.  Therenpon  u 
projet  of  distriliution  vvas  nuule  ;  oppositions  were  filed,  and 
anu)n<f  theni,  was  on»;  hy  (Jianl,  and  aiutther  hy  Richard.  The 
report  of  distriliutioji  collocated  Richard  and.  thereupon, 
(iianl  eontested  his  opposition.  Richai'd  was  résident  in  Ar- 
thabaska  and,  ahnost  at  the  last  nuinu'iit,  his  attorney  aseer- 
tained  that  a  contestation  haij  heen  fyled  hère.  He  novv  niov- 
etl  that  it  l»e  rejected  for  insurticiency  of  .service.  Now,  Ri- 
chards oppositU)n  did  not  (;stal»lish  a  domicile  accordiiif^  to 
law.  It  merely  elected  domicile  at  the  office  of  his  connscl. 
without^statin^  where  this  office  was.  The  ordinance  recpiind 
opposants  to  elect  a  domicile  (t /«;*'«<' (<«  nullité,  but  the  domi- 
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cili'  rt'i|(iirril  l)y  th*'  liiw  wiis  n  looul  luilùtiition  ;  tlitTc  \\nn 
iKiiic  luTc.  'l'Ile  contestant,  liowevc!!*,  did  n<»t  tiike  exception 
tu  tliis  irrej^tilarity,  l»ut  \v«'nt  into  tlie  nierits  of  the  (tpposi- 
ticiii;  und  tli»'  contestation,  insttMvd  of  In-in^  served  on  Ri- 
l'Iiiiril  s  cotmsel,  was  lel't  at  tlie  protlionotary's  olKce.  The  lat- 
Uv,  lit'iirini,'  ol"  tliis  alniost  at  tlie  last  moment,  movud  in  reject 
it.  Tlie  ditHculty  appeare»!  to  liave  arisen  froni  some  «lifte- 
icnce  lictweeii  tlie  attoi'iieys  and, as  tlu^  conrt  cowld  not  allow 
tlie  ri<,dits  of  parties  to  lu;  i»!opardized  Ijy  sncli  différences, 
tliere  wutdd  Ik^  un  express  order  rejeetinj^  the  motion  withont 
(Mists,  and  ^nviii<;  Kiehard  an  opportunity  of  unswerinj,'  the 
contestation,  (l  L  C.  L  ./ ,  p.  iKl.) 


PROCEDimE.-OECLARATION. 

Si'l'KlUoii  Cduut,  Montréal,  Mlst  Octoher,  l-Sd;'). 
Présent  :  HAD(il.EY,  .1. 

StKIMIKN'S  rs.  Moi'KINS. 

//./(/;  'l'iiiit  llie  MS(\  (if  tlie  preHCtTt  toiiHo  "luis"  iimtrmil  oftho  pn^«t 
"  liiul  "  iiiulor  the  rircniiistiineos  atiitod  wiih  gottil  ^rutnul  forii  (ieiniirrer, 

Tliis  case  came  iip  on  a  «lemnrrer.  TIm  action  was  hrone^ht 
tu  conipel  Défendant  to  rcMnove  certain  lioxes,  coniplained  of 
as  ji  nuisance,  from  the  l'rince  of  VVales'  lane,  throUfjli  wliich 
lie  clfiinieil  to  hâve  a  coiinnon  ri^ht  of  property  with  Dcfi  n- 
liaiit.  riie  Défendant  demurre<l  to  l'IaintiH's  action  on  several 
!,n<iinids.  The  l'IaintiH',  a  consid(;ral»le  time  afterwards,  insti- 
tiitid  liis  action  and,  in  lus  déclaration,  allej^fed  that  lie  went 
iiiti)  possession  of  the  pi'emises  on  the  Ist  of  Felirnar}'  last, 
liiit  lie  oiily  pnrchased  on  the  (itii.  He  fnrther  alle^ed  tlint, 
silice  the  Ist  KehrUîii-y,  Défendant,  or  liis  ai^tMit,  »'r -cted  tlieso 
linxi's,  iiiid  that  •  lie  luis  no  ri^ht  to  erect  tliem,"  usin;;'  the 
présent  tense  instead  of  the  past  in  his  déclaration.  It  was 
lint  .Uleued  that  lie  liad  lio  rij^lit  to  ei'i'ct  the  hoxes  at  tlie 
tiiiie  tlu'V  were  erected.  'i'iiis  diHiciiltv  thouj'h  hitjhlv  techiii- 
cal,  Iliade  the  demurrer  a  t^ood  deniin'ivr,  lait  the  Plaintiff 
wdiild  lu  alloweil  an  opportunity  to  ameiid  his  dccI;iration. 
l)(iiiiiircr  maiiitained  with  costs,  and  action  dismis.sed,  utiless 
tlir  l'Iaiiitiir  chooscs  to  ainend  his  déclaration.  (1  L.  (!.  L.  ,/,, 
p.  !)3.) 
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VINDinORI  EXP0NA8. 

Sri'EUiHU  ("ouitT,  Montréal,  .'JIst  Ortoliir.  IN»».'). 

l'H'Sflit  :    H.MMM.KV,  .1. 

HK.\U</<'MIIK  ru.  T.  I)I'UUKM.,<(/m/  W.M.  I)I  UUKI.I.  i-I  iil.,  OpjKi 
MllIltH. 

H'iil  :  Tliat  tim  Hlinrill  tHiiiint,  hiih|kmuI  priH.tM'ilintrs  ttpoii  an  oppoNl- 
tiun  ti>  a  rtHilH'uiiii  ixpviKtn  witlimit  an  order  froiii  a  jnd^t^'' 

.luiii^tiH'iit  wus  ol*taiii«'<l  iiyainst  l)ft'fii<luiit  in  Im;{7.  Kxccii- 
tion  is.sui'<l  in  IMôT.  Two  Ictt"  of  liin*l  wt-n- .sri/.cd,  onc  was 
sold,  iintl  tlic  oIIht  rcnuiincd  unsold.  (  )n  tlic  2nd  Ki-lntim  y, 
1H(!(),  tlircc  yciirs  aftiT  tlic  «'xwnti(»n  issiictl,  Défendant  died 
There  was  no  proceedin^  of  record  to  render  tlie  judj^nient 
execntory  aj^ainst  tlie  heirs,  Itnt,  in  I.S(î*{,  l'IiiintiH'oIttiiineil  a 
writ  of  ri'ViUfiovi  td'pninis  for  tlie  sjiie  of  tlie  second  lot  of 
latul.  l'poli  tlie  issne  of  tliis  n mlifio)!  i  «'.rpm)t(n.  (*\)]n'si\]\\^, 
heirs  of  Défendant,  came  in  l»y  opposition  and  clainied  tin- 
land  as  tlu'irs.  'Plie  opposition  liein;;pnt  into  tlie  liands  of  tln' 
SheriH',  lie  undertook  to  suspend  tlie  yiroceeflinjKs,  wjiicli  tlie 
law  did  not  allow  iiini  t«>  do,  tliere  lu'iii^  no  order  of  tlic 
judj^e,  directinj;  liiiii  to  suspend  tlieiii.  An  opposition  to  a 
vevdifio)!!  l'.rjHHKin,  witliout  sucli  an  order  of  tlie  jud^e,  was 
no  opposition  at  ail,  and  tlie  sherit!"  was  not  lioiind  to  takc 
any  notice  of  it.  Tlie  opposition,  tlierefore,  on  tliis  ^rouiid 
would  lie  disiiiissed,  but  witliout  costs  ;  liut  tlie  parties  niii,dit 
olitain  an  order  to  suspend  upon  a  new  opposition  :  tliis  oppo 
sitiun  disniissed.  (I  f^  C.  A.  ./.,  p.  î)3,) 


PROCEDURE. -DECLARATION. 

Sui'KlUoK  CoiniT,  Montréal,  Mlst  (  )ctol)er,  ISO."). 
Présent  :  HAIxil.KY,  J. 

(ÎOLMJII  i:s.  (JREAVES. 

Deinurrer  maintiiineil  lo  tleclaratitni  sottin^;  iip  a  ooiitract,  and  (with- 
(int  askin^  tliiU  tlie  cuntract  be  set  aside)  claiinin^r  more  tlian  wassti 
piilatoci  in  tlio  wmtract. 

Tho  Défendant,  a  niarried  nian,  liad  intercourse  witli  IMaiii 
tifi",  liis  servant  wonian  ;  and  a  feinale  cliild  was  Ixtrii.  'l'Iie 
Défendant  liad  tlie  wonian  sent  to  tlie  Lyin^-in-Hospital. 
Suliseipu'iitly,  in  Octoher,  I8()2,  lie  induced  lier  to  entei-  into 
a  nottirial  a^reenient,  in  wliicli  it  was  stated  tliat,  to  avoid 
scandai   and   litigation,  slie   wius   to  accept  ^ii  per  inontli  till 
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tli<'  cliihl  sliuiilil  uttiiiri  tlie  iip>  oF  7,  in  consiilcrutioii  ot'  wliicli 
slic  wiis  tu  fort'i^'d  lifi'  claiin  l'ur  tlanm^^fs  iij^uiiist  |)crfiiiliu«t. 
SIJ  wtif  |tfii<i  ni  tlif  tiiiif  tlii'  iIcimI  \v»is  piissrd,  uml  !^"J+  wcn- 

;lt'ti  IWIUiIm     IU'klHI\vl('l|^l'<l     t(»      llIlXC      Ih'I'II      |lllii|,     S(»      tllllt     hÎ  X 

niMiitlis  \vt>n>  piiid  in  iill.  Rut,  .sul>stt(|u*-iitly,  Dcrnultuit  i-ct'ns- 
,■<{  tu  ^ii])|iiii't  tli<>  (*liilil  iiiiil  l'or  tlic  |))ist  two  yciirs  un<l  a  liait', 
lie  liiul  Ilot  |iaiil  a  ct-nt.  Tlii'  IMaiiitift' now  was  ntlvisni  iit  liiw 
tllllt  tli"  liiiiM^aiii  lictwci'ii  tlit'Mi  \va>  iiu  Iniij^tT  in  t'oicr,  and 
■,|ii'  was  iiiduccd  to  Itrinj^  un  action  clainiin;^  !*l()  a  luontli 
Irniii  tlir  tiiiH'  <•('  tli»»  cliild's  Itirtii.  As  tlii'  conditiDn  ol"  tlii' 
iin;niMiiriit.  was  tliat  l'Iaiiitill'  was  to  t'on-^o  Iut  claiiii  for  daiii- 
n<^i-y  i<\\  liis  payin;,'  tlic  il^d  a  u»<aitli  rcj^ulafly,  tlic  liarpiin  riîM- 
|Mctiii;;  "liiiiiaiffs  iiii;,dit  lit-  c<aisid)-n-d  at  an  end.  Mut  tiu'  liar- 
;.niiii  tor  tlif  l'Iiild  was  >^(l  a  inontli  up  to  tlic  a^'c  ot'  7,  wliiU- 
riaiiitiff  clainn'd  !*!()  por  niontli  up  to  tlio  a^u  ot'  14.  Tliis 
\\a~  iiirt  l>y  a  dt'iiiniivi'  on  tlif  part  of  Di't't'ntlant,  statinj^ 
iliat  l'Iaiiitift"  cannot  n'o  ln'yond  tlu'  ('«aitract.  Shc  (uj^lit  to 
liiivr  inaycd  tliat  tlit-  contract  lie  set  asido.  'l'in*  court,  tlicrc- 
l'njv,  l'oiild  not  do  otlicrwist'  tlian  niaintain  tlic  dennirrcr,  liut 
tlir  Dit'ciidaiit  would  lie  allowfil  no  costs,  and  IMaintitf  would 
lia\(  lin  opportnnity  uf  piitting  Iht  action  in  siieli  shapo  tliat 
Il  jinll^iiicnt  eould   lie  rendercd.  (1   /..('.  A.  ,/.,  p.  0:{.) 
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CAPIA8.-AFFIDAVIT. 

Si  l'i'.uiou  Cm  iir,  Montri-al,  .'{lst  Octolier,  |.s(;5. 
Hkktiiki.ot,  .1. 

|{oi:i:i!r.s  es.  Wkst. 

',(,,;,/<  (|hjis1i(m1  hiu-aiisR  iinino  of  (It'poiii'nt's  informant  \va«  not  «lis- 
l'Iiiscil  in  tliu  iiHiiinvit. 

|).l"i'iidant  iiiovimI  to  (piasli  tlio  luipids  on  tluï  follovvinc 
luiiniiif  iitlicr  t^ronmls  :  Tliat  tli<!  atîidavit  sut  ont  tliat  DctVn- 
liaiit  liiid  lict'ii  in  tlir  l'nitod  States,  and  was  inniiediately 
aliniit  to  nturn  theie,  lait  did  not  state  tlie  naine  of  tlie  per- 
->nii  wlio  ;;ave  tliis  information  to  déponent.  It  was  alle;j^ed 
iliat  thc  iliini;  was  puMiely  known,  and  tliat  Defemlant  had 
1  hti  iiii  liis  naine  on  tlii'  Iiooks  of  a  hôtel  as  heinif  of  Xew- 
^|||■k  :  iiiit  tliis  was  not  sntKcieiit.  .Iud;j;iiient  W(Mild  «.^oiniasli- 
iii!,f  tlic  fiiiHKs,  heeause  tlio  naine  of  tlie  inforniant  was  not 
;;ivrn.  (I  A.  ('.  A.  ,/.,p.  !)4.) 
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ATTORNET  AD  UTEH. 

Sri'ERioR  Court,  Montruil,  ;ilst  Octolit-r,  I.S(i5. 

MONK,  A.  J. 

Uanson  vti.  Corporation  ok  Montréal. 

Iltid:   Tliat  loiiiiHol  iiuiy  l)o  ralled  U|>nn  tixliscloso  tliu  place  <if  ithI- 
«luiU'O  uf  tiiuir  client»;  Imi*.  it  Ih  uptiunul  witli  tliem  to  answur. 

Thisvvas  a  j)utit(>ry  action.  In  tlio  (leclaration,  Plaintifl' was 
(lescril)e(l  as  of  tho  district  of  Ottawa.  Sine».- thc  institution 
uf  tlu!  action,  lie  luul  Icft  liis  rosidc'iice,  and  |)rol>al»ly  tlio  Pro- 
vince, and  was  not  to  bc  found.  Tlic  Défendants  wore  dési- 
rons of  .servin^  on  hint  a  rule  for  faiin  H  arl'uicH,  and  not 
lii'ing  svire  tliat  interro^atories,  .serveil  at  tlie  Prt)thonotary'.s 
otHce  would,  in  case  of  Plaintiffs  default,  be  tiikon  pro  cou- 
/«•ns'iK,  they  niade  apj)lication  tliat  Plaintiti's  attornc^y  sho.iM 
l»e  called  on  to  déclare  where  lii.s  client  wjus.  Their  intention 
waa,  if  the  attorney  staterl  where  tlie  PlaintiH"  was,  to  sen.!  >\ 
connnission  to  examine  hini.  While  if  lus  attorney  refased  te 
state  where  he  v/ as,  they  believed  they  would  then  bc  justi- 
tied  in  servinj^  the  interro^atories  at  the  Prothonotary'HoHicc. 
The  PlaintiH's  attorne}'^  answered  that  he  ctmld  not  be  eoin- 
])elled  t(j  disclose  lus  clients  wbcrealMmt,  and  that  it  wouU 
deroj^ate  froni  the  authority  ot  the  court  to  «jive  an  ordcr 
which  niij^ht  be  disobeyed  with  inipunity.  Further,  that  i'iain- 
titt"  had  been  in«licted,  true  bills  found  a^niinst  hini,  and  lie 
was  a  fugitive  froni  justice  :  so  that  it  would  bc  a  violation  ot" 
professiomil  confidence  to  sUite  where  lu;  was.  VVMth  ref«'rciici' 
to  the  tir.st  point,  it  certainiy  seenied  to  be  an  extrême  exer- 
cise, of  authority  to  order  a  counsel  to  state  where  lus  client 
waK.  Mut  it  ha<l  been  doue  in  France  ;  and,  moreover,  tlii' 
counsel  was  at  liberty  to  refuse  to  comply  if  he  pleased.  Mis 
refusai  t>idy  put  the  Défendants  in  a  more  advantajjeous  posi- 
tion. As  to  the  .second  objection,  it  was  not,  in  the  opinion  oC 
the  court,  any  breach  of  profes.sional  confidence  and,  bcsides, 
there  was  no  conipul.vi  ai  in  the  matter.  Unie  CJranted.  (I  A. 
C.  L  J.,  p.  04.) 
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CoiTUT  OF  Review,  Montn-ul,  24th  Novemher,  1805. 
Présent:  Baikjley,  J.,  Beuthelot,  J.,  ami  Monk,  J. 
('((UiMMt.vTioN  oK  Montréal  v».  Ransox. 

//./(/  :  Tliut  a  Dofeiidttut  who  lins  Ixhiii  n^ularly  foroclosod  will  iiot  Ik» 
allowod  1(1  coiiio  in  aiul  ]>lea(l,  wliPii  tlie  ploa  nirenul  is  nut  considon-d 

'_'(I<mI, 

Hadoi.kv,  j.  :  Tlu'  Defemlant  1ms  askc»!  for  tlie  révision 
(>r  an  iiitcrloeutory  jutlpiu'iit  l»y  Mr.  iln.sticc  Monk,  rt'ji'ctin^' 
liis  motion  tlwit  dot'ault  lie  taken  off  an<l  tliat  lie  lie  allowe<l  to 
picail.  The  action  was  lirouf^lit  for  the  suni  <if  S5()()  on  a  lea.se. 
Tlii'  Défendant  havinjj;  U-ft  lus  domicile  and  tlie  provinc,  tlie 
usind  adverti.senient  was  puMished  durin<,'  two  nionths.  Tlien, 
Dcfciidaiit  appeared  liy  counsel.  The  vacation  of  «luly  and 
Aiiijust  followed.  In  Septei.nher,  Défendant  wns  notilîed  to 
pliad  and  was  '  icclosed  iv  the  re^ular  nianner.  Altoj^ether 
a  (jt'lay  of  six  i  mtlis  lia.s  ehijisetl  sinee  tht  return  of  the 
actidii.  Tln'  Défendant,  after  defanlt  had  heen  '  utered,  applied 
to  tlie('<Mn-t  for  pernu.ssion  to  plead.  The  plea  otlered  is  tothe 
l'Ht'C't  that  the  ( -orporation  hâve  olttained  possession  of  certain 
Ilotes  in  favor  of  Défendant  to  the  aniount  of  SlHOO,  and  that 
tlii'V  hâve  c<)llected  the  aniount  of  the.se  notes.  I  think  tliis  is 
a  i^niod  pk>a  of  coiiip(>n.sation  to  tlur  action,  Ixùn^  for  nionieH 
alle^^ed  to  hâve  heen  actually  received  up<»n  proniissory  notes 
liis  property  ;  snrely  it  isclear  enou^h,  and  1  tliink,  therefore, 
tliat  Défendant  should  hâve  an  opportunity  of  j^oin^'  to  pr(M)f. 
'l'île  application  of  Défendant  is  .supported  hy  an  alKtlavit  of 
liis  counsel  that  it  was  through  the  lu-^dij^jence  of  the  latter 
tliat  Défendant  was  foreclo.sed.  liut  it  is  évident  there  was  no 
surprise  in  tliis  ca.se.  The  notices  were  made  in  re^alar  forni. 
Tmler  thèse  circunistances,  the  ne^li^enct!  alniost  aniounts  to 
a  lault.  Hut  I  hâve  always  lieeii  n-luctant  to  allow  a  party  to 
he  iiijured  throu^h  the  ne^lij;ence  of  liis  attoniey,  niid,  there- 
l'iire,  I  »vni  of  opinion  that  Défendant  shonhl  lie  allowi'd  to 
plea<l,  hut  only  on  j)ayiiient  of  fui!  co.sts.  It  is  a  (p.iestion  of 
Pdsts.  OtluMwi.st!  he  would  he  ohli^'ed  to  liriiij;  a  tlireet  action 
aH;aiust  the  Corporation  for  the  aniount  if  ea.sh  receiv«'d  on 
the  notes.  My  colleaf^ues,  however,  difhr  froni  nie,  and  the 
,iiiil<,Miient  will,  tlu'refon;,  lie  contïrined. 

Hkktiiki.ot,  .1.  :  I  coucur  with  the  Président  of  the  Court  in 
tliiiikinj;  that  a  party  should  not  beexposed  to  injury  throu^h 
tlie  iie;,r|,.(.t  (tf  his  couu.s»'!.  Hut  tlio  ph'a  ofl'en  1  is  not,  in  niy 
«ipiiiion,  a  jfood  plea  of  compensation.  The  ii  "tion  is  for  rent, 
luid   I   do  not  think   that  the  allégations  of  J  efendant's  plen 
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sliow  tlic  <'xist»'iict'  ol'  }•  (]('ht  cUiirt'  cl  lit/iiii/c,  wliicli  ciin  Im- 
offcn-d  in  coiiiiifiisution.  Thv  Di'fcudjint's  luopcr  course  woiiM 
ratlitT  smii  to  1m'  to  1»riii<;  au  iiction  tu  n  rciHlioitinn  oï  tlic 
notes,  or  iiii  action  fo  n'ili/lfitni  (te  l'oiujifi'. 

MoNK,  .1.  :  If  IVl'endiult's  plea  Iwnl  seenied  to  nie  iv  «foo-I 
one,  I  woulil  liave  lieen  disjxjseil  to  iitlord  liini  tlie  relit  f 
)>i'ayed  for.  I^iit  ou  lookinj;  into  it,  I  was  of  opinion  tliat  i( 
was  not  one  tliat  could  l>e  niaintniiied.  'l'Iie  motion  was  tlierr- 
fore  rejected  liv  Mw  in  llie  ( 'ourt  lielow.    .Indûment  conlil'iiied 

(1  L  (''.  L  ./..  ).]),  'M,  KM)  ;   i:{  J.,  p.  '2:U.) 


PEREMPTION  D'INSTANCE. 

CllK  I  II'  Coiur,  Montréal,  Septendicr,  1S(I9. 
Conini  'rouHANci:,  .1. 

ThK  MaY<»I{,    Ai.KKUMKN    ANI»  C'iTI/KNS  OK  THK  ( 'ITV  <>l'  iMoN- 
rUKAI,  vs.  Kan.s<»n. 

lliUI  :  Tliat  tlic  serviet!  of  a  iiotico  of  iiintioii  to  lie  inade  liy  llieriain- 
titf  i>  a  valiil  iiiterruptioii  ttr  i>érivi}ilii»i  il'iuytdiiif  initier  ('.  ('.  I'.  4r>s. 

'rn|{HAN<'K,  .T.  :  This  ciuiso  isltefore  tlio  Court  on  tlie  motion 
of  l'IaintifTs  tliat  <!eliiv  '»•  «rranted  tlu'ni  nntil  tlie  Ist  Octol'ii 
next.  to  fyle  an  answer  tt»   tlie  pieu  of    Défendant.   Notice  ol' 
tlie  motion  was<;iven  Défendant  on  tlie  'IMh  .lune  last.  (  Mi  tlic 
4tli  Se|itend)er,    Défendant    procnred   from    the  clerk   of   tlie 
(Nmrt  a  certiticnte  tliat  Plaintifts  liail  takcn  no  proceedin^'s  in 
t'ne  cun.se  since   tlie    lltli  Octol.er,    iStif).   On  tlie  !»tli  Sei.teni 
bcr,  Défendant  pive  notice  of  a  motion  and,  on  tlie  I  Itli  Sep- 
temlier.  Ile  moved  for  ih-rcni/il mil  <r i iisfmicr,   in  conse(|iitiicf 
of  no  pnK'eediny;  lind  Ity   IMaintitls  for  tliree  years.  Tlie  (pie> 
tion  for  tlie  ( 'ourt  to  <lcrid(^  is  simply  wlietlier  tlie  notice  j;iveii 
liy  IMiiintitf  on  tlie  •24tli  .lune  was  an  interruption  of  tlie  pe 
remption.  (".('.  I*  45s.  Tlie  Court  is  of  tipinion  tliat  tlie  ntitiee 
i.s  an  inte!  luptioii  ami.  aci;oii|iii;.dy.  rejects  Defeinl.int's  iitotitni 
and  tarants  that  of  l'Iaintitls.  (];{"./.,  p.  ^'M.) 

Sri  Aitrr.nd  Hov,  for  l'Iaintitls. 

Kki.I.V  and  J)u|t|ttN,  f<»r  Defeiiilant. 
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AWARD  OF  ARBITRATORS. 

Sui'KHloK  Col'UT,  Montréal.  îiist  <  k'tolioi-,  IHOô. 
Pri'Hcnt:  Monk,  A.  .1. 
Cisssi'oltl»  rK.  T.WI.OH. 

Ililil  :  Tlmt  tlu'  Sii|i('ri()r  ('(mrt.  Iiuh  im  j)i)\vtir  to  iiiikmkI  an  uward  of 
tlic  litmni  iil'  K'fv  JHorN  <if  tlifl  Mdiiirual  (uni  Kxi-liaii(;e  Aamuiatioii.  If 
irrcuiilur,  it  iiiiiNt  \ni  Httt  anido  in  toto. 

Tliis  wiis  un  action  Itronf^lit  upon  an  awanl  of  thc  lioard  of 
l{r\ii'\v  of  tlic  Montréal  Corn  KxclianLÇf  AsHociation.  Tliis  As- 
^l'iation  hml  olitainol  an  Act  of  Incorporation  enipowerin^ 
it  U»  provide  hy  l»y-la\v  for  tlie  appointinent  of  arititrators  to 
wliuiti  iiiay  lie  referre»]  controversies  relatin^  to  eonmierciiil 
niatit  rs  l>et\veen  tlie  nieiulierH.  Kroui  tlie  Arhitrators,  tliere 
was  an  appeal  to  tlu;  Hoanl  of  Keview  and  tlte  nward  ren- 
•  ler-  'I    '       tliis   board    was  deposited  in   tlie   SnjM'i'ior  Court. 
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rt  liad  no  itower  wliatever  to  toucli   tliis  award.  tliere 


lii'iiii.'   no  ap|)eal   or  crrl loniri  allowe» 


In   tl 


le   présent  eiusiv 


tlii'  l\vi>  arlùtratois   n«>t   a^^rcein^,  a  tliiril   was   nanied    and, 
iitly,  tlie  Hoarit  of  Kevisoi-H  ^ave  tlieii-  award  wliieli 


Mtli 


\\  I  .  ii'posited  in  tlie  Superior  ('onrt  and  a  ruie  t»iken  in  dut 
coiin'  eallin^  on  tlie  party,  a^ainst  whoiii  tlie  award  was  ren- 
iltiiil,  tosliow  cause  wliy  tlie  award  sliould  nt>tl»econie  ajn<l^- 
iiiiiit  Tlie  Défendant  met  tliis  ruIe  liy  a  eonte.station.  Hesides 
iiiiiior  ol))tctions,  it  was  allep'il  tliat  lie  liad  not  received  writ- 
tvii  initiée  froni  tlie  Hoard  of  lieview,  as  tlie  law  reipiired.  Tlie 
.Stcictaiy  was  livouj^lit  up,  and  said  lie  l>elieve<l  lie  liad  ^iven 
l»t  riiidiint  notice,  luit  lie  did  iu»t  Hnd  any  trace  of  it  and 
('i)iil(l  not  reiiienilter  wlietlier  lie  liad  doue  .so.  'l'Iie  award  was 
tin  rifni-f  liad  iipoii  tliis  ^frniind  alone.  lîut  tliere  was  aiiotli«-r 
■'liii'ctioii  mure  fatal  tliaii  tliis.  'l'Iie  award  (*ondenined  Taylor 
lîiMs  1(1  |)iiy  certain  freijrht,  Itiit  tlie  aiiiount  wliicli  tliey  weie 
11.  |tay  w.i»^  Mot  iiieiitioiied   in    tlie  award  at  ail.    'Plie  omission 
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lit  tlie  ('(lurt  liad  no  power  to  add  to  or  sulitraet  from  tlie 
a\.ard  :  so  tliat  liein^  alisdhitfly  niill  in  conse(|uenee  of  tiiis 
iiinissiiJîi  tlie  action  iiiust  lie  disiiiisscd  witli  eosts.  (I   f,.('.  1..  ./. 

p. 'J4.) 
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VACATIIfO  SHERIFF'S  SALE. 

Sri'EiuoH  CoiHT,  Montréal,  .Slst  Octoh»  r,  l.Sd.'). 
Présent  :  MoNK,  A  .1. 
Dirvi'KAr  l's.  FiiAsEH. 

Hihl  :  Tiiat  tli);  Kliuritriinist  U^  iiiiKhi  a  party  toaii  action  to  Htitaniild 
a  .sliorill's  walc. 

Tlic  (|UeHti()ii  in  thiscast;  was  \vli«'tlior  tlie  Slierifl"  shouM  \»' 
nimle  a  party  totlii;  suit  Itronj^lit  to  set  aside  a  Shei'iH's  sale.  It 
was  aske»!  I»y  the  l'IaintiH",  wliy  l»rin<;  in  tlie  Slu-riH'i'  \\v  ilo 
not  ooinplain  of  him.  VV'iiy  ^o  to  tlie  (txpense  and  trouble  ol' 
incltulini^  him  ?  Tliere  was  a  ^ood  deal  oi"  force  in  tliis.  rpon 
pliilosopliieal  ^rounds  it  was  ri;^lit  ;  Imt  tlie  Court  liad  tol'dk 
to  tlie  Jurisjirudence  for  its  jfiiidaiice  Jn  tliis  case  it  nii<,dit  \iv 
nrffed  tliat  tlit;  Slieriff  niust  lie  hrou^lit  in,  hecause  lie  exe- 
cuted  tlie  writ.  Ile  was  tlie  uiaii  wlio  did  tlie  wronjjf,  ami  n 
copy  of  the  judj^nient  inust  he  .s<'rve«l  njion  him.  Tlii'  m»  ic 
fact  that  the  judj^ment  of  the  Court  was  to  lu;  served  upnii 
him,  and  tliat  thi.s  judfjment  went  to  set  juside  an  act  of  lii.s, 
was  surtici»^iit  ^round.  Hut  tliere  was  another  reason  for  it. 
The  l'IaintiH' com|)laine(l  of  tlu*  SheriH's  act;  lie  did  not  say  it 
was  frauilulent  ;  hut  the,  Sheriff'  mi<;ht  havc  a  jrnod  deal  to  say 
aliout  it.  Tliere  was  anoth(;r  grounil  heyond  this.  The  Sherilt' 
was  an  otticer  of  the  (!ourt.  Ile  was  ordered  liy  the  ('(»uit  tn 
do  a  certain  tliinj;,  viz.,  to  sell  tl:e  Defendant's  jirojierty  in 
.satisfaction  of  tin-  «leht  ;  and  lu;  went  and  .sold,  not  only  tlic 
Defei'dant's  propei'ty,  l»ut  that  of  otlier  people.  He  slioidil  1»' 
hrou^dit  Itefore  the  C(»urt  to  explaiii  this.  Kurtlier,  it  was  m 
accordance  with  tho  uniforni  practice  of  the  Court.  Widow 
ci'  Sherirts  hu  I  even  heen  bmu^lit  in  after  their  husbands  lia<i 
died.  A  ])ractice  .so  uniforni  could  not  Ik-  considered  a  useltss 
practice.  Therefore,  althoui^h  the  ca.se  had  heen  allowed  to  ^'n 
c.r/Kirtc,  the  Sheritt"  mu.st  ho  brou(^ht  in.    (1  L.  ('.  L.  .A,  p.  !>.j.) 


mSURAMOE. 

ConuT  OF  Hevikw,  Montréal,  îilst  Octoher,  1 8(15. 
Présent:   HAlHiLEV,  J.,  Hehtmei-ot,  .1.,  anti  MdNK,  .1. 
liiUTisii  Amkhk'an  LandCo.  i'k  Mi'sial  Fihk  l\sriiAN<i:Co. 

lli'lil  :  Thaï  a  policy  of  iiiKiirancH  \h  vitiatt^d  l»y  channeH  iiuTeasiiiii  tlm 
riHk,  iiiadu  m  thu  luiihliii;;»  iiiMired  withmit  lo^al  uutice  to  thu  iiiHUiurs. 

Haikm.ey,  .t.  :  This  was  a  case  froni  the  Circuit  Court  of  tin 
St.  Francis  Di.strict.  'l'iie  action  wis  founded  upon  a  policy  nf 
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iiisuiîiiico  oin  certain  buililings  iit  Sherbrooki-,  coniprisinj^  a 
iiiaiml'iictory  »-!ul  certain  detaclietl  l)uil<lin^'s  nenr  the  nianu- 
l'îicturv.  After  thèse  buildings  lia<l  been  occupii-il  sonie  tiiue, 
tlir  ])r()])rietiir  tliou^bt  pntper  t(»  inake  certain  changes  and 
a<lilitioiis,  and,  unfortunately,  without  giving  the  re(|uired  \ut- 
tice  to  the  Company.  It  was  true  lie  did  intiinate  verbally  to 
tlic  Seeretary-Treasurer  of  tlie  IiiNurance  Company,  in  con- 
versation, that  certain  changes  vvere  being  niaihr  in  the  build- 
ings, but  there  was  no  notice  accord ing  to  law.  There  was  no- 
tliiiig  to  show  that  tlie  Company  liad  evei-  been  made  aware 
ot'  the  ciianges  that  hatl  taken  ])lace.  It  is  a  principle  of  insu- 
uiiiee  that  wh«  re cluuiges  hâve  bren  math'  iiicreasing  tlie  risk, 
iiiul  MO  notice  Iwis  been  given  of  this  increased  risk,  nor  any 
(•(iiiscnt  given  l)y  the  Insurance  Company,  th«'  insurers  are 
Ilot  lialile.  Unfortunately,  the  tire  in  this  case  was  found  to 
procet'd  from  the  part  ot'  the  buildings  where  the  changes  and 
ihlditions  had  been  made.  There  was  no  vlouiit,  therel'ore,  that 
tlie  judtrinent  niust  lie  rev  rsed  and  the  action  dismis.sed.  The 
iiiiginid  policy  had  been  changed  by  ad<litionnal  buildings 
lit  a  nior»!  risky  charaeter,  and  thèse  buildings  lieing  bnrned 
ildwii  the  Insuî'ance  Company  eould  not  lie  held  liable  npoti 
tlie  policy.  .ludgment  rever.sed.  (1  A.  C  A.  J.,  p.  !)5.) 
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FRAUD.  -PROCEDURE. 


Si  l'KltloRColMtT,  IN  Hevikw,  Montréal,  îllst  October,  ISOr». 

Présent:   lî.VDfil.EV,  .1.,   Meijthei.ot,  .1.,  and  MoNK,  .J. 
\V.\iiD  rs.  liuowN,  rn?(/  Hi«()WN,()f)posant. 


//«/</:  Tliiit,  wher.  an  <>j)|)Ositiiin  à  fin  ih  tlintruirr,  liasciî  di)  a  <le««l  nf 
vril'l  iidiii  tlio  Défendant  tu  Opposant  i'^  disniissod  liecaiLse  ilu»  deed  ol 
^'ift  Ih  tVandnlent,  tlit*  jud^nient  Hlmiild  Htate  that  tlie  ()p|)nKitiiin  is  dis- 
iiiisHed,  mit  liir  want  ef  procif,  Init  liecauHe  tlie  deeil  of  ^.-ift  on  wliicli  it  \h 
liiLsed,  is  .sel  a.side  ax  fraudiiUmt. 


■ï 


Madci-KV,  ,1.  :  This  was  an  appeal  from  a  Judgnient  nnder- 
ed  in  the  District  of  Iberville.  The  IMaintilf  obtai  led  a  judg- 
nient, on  the  lOth  May,  l.S(i;{,  against  1  )<|"e)ida»it  bir  a  deht 
due  since  Ist  August,  iiSiîl.  The  opposition  wi.s  iiiad(>  by  the 
Min  ol'  Défendant,  and  the  ground  <it'  the  opj  isition  was  that 
l 'étendant  had  niaile  a  donati<in  of  the  property  .seized  to 
opposant,  his  son,  in  Feb.  bSliH,  whereby  the  .sei/.ed  property 
lifid  lieeome  (  )ppo,sant's.  The  considération  of  this  donation 
was  the  sU|)port  of  the  d«)nor  and  his  family,  the  riLflit  of  nsu- 
fi'uet  in  the  estate  being,  more(>ver,  reserved  by  t       donor.  In 
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tlio  «IfcrI,  it  was  dt'clMn'tl  tliiit  81 1H!>  luul  hcon  pai<l,  and  Un- 
Itiilancf,  !?<ô<)().  was  saiil  tn  liavn  Ikm'h  reccivcd  sulisf(|ii»'iitly. 
'l'iif  coiitfstatidii  an>s»H>ii  tliis  «li'ctl,  wliich,  it  «as  allt'^'rd,  \vii> 
iiiad»'  witli  tlu'  iVaudiiIfiit  inti'iit  of  prcvcntiii^'  IMaiiitifl' IVom 
ctd'on'in;^  tlic  «'XfciitiDii  ni"  liis  iud;,'iii('iit  ;  tliat  Dcfcndatit  luul 
traii.sr<'ir»'d  iiot  <»nly  liis  rt-id  cstatc,  lait  tlic  wliolt'  of  liis  inn- 
vcaMcs  tu  his  son.  Tlifri-  was  iiothin;^  ti»  sliow  tliat  Dcfcii- 
daiit's  son  liud  rvcr  ])aid  any  niniii'V  for  this  propcrty,  or  tliat 
tlic  coiivcyaiR'c  was  aiiytliiiij^  fisc  f liait  an  artiticc  to  |(i»)tfct 
l)«'f('iidaiit'.s  projMTty  f'roni  tlif  ]L;ras|)  of  Iiis  crcditors.  Tiid»  r 
tlicsc  cirt-iinistaiiccs,  tlit>  jud^niciit  of  tlic  Court  at  Ilicrvilli' 
rcjfctinfi' tlu'  o|)j)ositioii  iinist  l»»*  iiiaiiitaint'd  ;  l>ut  an  altération 
woïdd  lie  niadc  in  tlu»  ^nviinids  of  tlic  jud^nimt.  Tli»' opposi- 
tion wonM  Ix'  disniissi'<|  on  tlif  i;ronnd  tliat  tlu-  donation  and 
tlu>  transaction  liçtwfci!  fatlirr  and  son  woro  fraudulcnt,  and 
Ilot  nu'rcly  on  tlir  «froiind  tliat  ()p]iosant  liad  iiot  provcd  tli'- 
Hll»'i,'ations  of  liis  opposition,  as  statcd  in  tlic  original  ind;^- 
nicnt.  (1  L  a  L  J.,  p.  !>5.) 


DOMICILE. 

SiM'KlMolt  Cot  HT,  Montréal,  .*{()tli  nov(inl)»'r,  iSfi"». 
Présent:  JUixii.KV,  .1. 

BKN\IN(i    rs.  ('an  AIMAS  HlllHKIt  Cu.,  nvd  lllMln    intervenillj; 
jiarty. 

Uriil:  'l'imt  a  rcNiiU'iiii'  nf  :i  year  aiv'.  a  day  if»  iiot  nM|uirp(l  in  nnlor 
ti>  iir(|nirt'  a  ilii!i\i;'il(>. 


Tlic  l'iaintiff  niovcd  for  s.-enritv  for  eosts  froni  tlic  inter 
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tlic  <ri'oiind  tliat  lie  liad 
ijuiriiii;  domicile  Ity  a  résidence  of  a  year  aii'l 
a  day  did  iio^  appl.'  lierc.  It  vas  in  cvid"tiv>  tliat  tlic 
intirvcninLf  paity  lunl  takcii  up  liis  rcsidcihc  licrc  and  \\ii>< 
fnniisliinii  liis  liouse.  'Plie  apî)lieation  iiiust  l>e  rejccted.  (I  /. 
('.  L.  ./..  p.  !>.S.) 
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RESPONSIBILITT. 

Sri'Kiiiuit  CoiKT.  Moiiticiil,  MOtli  N»)V»iiilitr,  |.S<i'). 
l'rcsnit  :  ll.Mxii.r.v,  .f. 

lu  I  \Nfli:il   '•.<.  (ÎIÎAVKI,. 

>:|oii  (litiiinuvH   awanlt'il    for  iiHMiiilt  <>ii  a  Justice  ol'  tlie    |K'ai'«*  in  a 
iiia^'istiati''8  <  oiirt. 


RESPONSIBIUTT.-INSULTINO  LANOnAOE. 

Ciii  ICI  (iK  (^M•Kl:^•'s  |ii:\(  II,  in  Aim-kai., 

Muntnal,  ittli  St'itti'iulMT,  1H«;7. 

l'ivsflit     l>rv  \l„  ('..1.,  DltlMMuNI»,  .1..   MuNDKI.KT,  .1..  MH.l 

.IdlINSdN,  .). 

(iiiWKi..    IMiiiiitiH   in    tlic  ('mut    liclow,  Apiitllaiit.  c/m/   \\(:- 
i.\S<;KIî.  I  >i't'iiiil;mt  in  tin' ( 'ittn  i  'ni'lnw,  liisjinnilfnt. 

//•/•/  :  'l'Iial  a  paitx'  in  a  i'umc,  wlm  immiIIh  a  \\  ilncss  w  lu»  is  >;i\  inj.'  Iiis 
t''stiiiicivy  iti  thti  t-aso,  will  lit-  cnndt'iiinfd  tu  jiay  iiini  ilaiiiH).rt's. 

Tlial,  wIkmi  Ihtt  l'(.Ht^  an>  hcaxv  in  an  ai'liim  ni' (liiina):('M,  tlic  (  nnrt. 
Ml  ly  icdnrtî  tli«'  ilaina:^»'  aii<l  cundcinn  llmpartv  ti)  tliocosts  «s  (Ui  a» 
iK'tinn  l'iir  a  laiv'itr  anioinit. 

Tlif  IMniiitill'  iiistitut,t'<l  ,111  actinn  l'or  fôO  diiina^'t's  inuliT 
tlii'  rulluwin^' oin'unistrtnci's  :  on  tlic  I4tli  Noxcinlicr,  1S(I.'{.  lie 
inaiji' a  ciiniplaint  i>t"  ticspass  lict'urt'  a  inslicc  ot"  tin-  pciife 
anaiiist  l)t  l'i-inlant  ami  «nif  Liliianc  'l'Iit'  I  )i'rcnilants  wcnt  trinl 
Mpaiati'ly  nn<l  atti-r  tlif  trinl  ot"  lîrliinjfi'r  hml  ti'i'iniimtcil  uidI 
\vhil<>  IMaiiitiH"  \v»is  «jiviiii;  liis  cvitlt'nc»;  innlcr  oatli,  in  tlic  eus»* 
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of  tliL-  oilitT  Defuiidaiit,  Hôlunger  iiitorruptod  hiiii  sovural 
tiiiic'H,  iiccusin^  liiiii  of  perjury.  'l'Iu-  Plaiiititl"  «ippt'uled  t<»  thc 
niiigistratc  fur  protection  and  tlic  iiiairistraU.'  rcpriniandcd  tlif 
J)(>fVMtdunt,  l>ut  tluH  did  not  pruvoiit  hiin  froni  r(;i)t'atin^r  his 
iiisultH.  Tlif  iMaiiitiH  suiistMiut'ntiy  instituti-d  tlio  prosciit 
action  t'or  8*2(M)  daiuap-s,  whicli  was  <lisiiiisst>d  liy  tlic  l'ircuit 
Court  on  thc  .'U)tli  Novcndx'r,  iNOô,  tlic  l'Iaintitt'  now  ap- 
praUtd. 

Di'VAi,,  (\  .1.,  at'ter  statint'  tlic  circnnistanccs,  said  tlie  case 
was  ot*  sonif  importance.  If  tlic  conrt  wcre  to  contirni  tliis 
jndt^nicnt,  tlie  Plaintif!"  would  jj[o  ont  of  c(»tirt  Itranded  as  a 
pcrjurcr.  TIh'  t-vidence  <lid  n«>t  allow  tlic  court  to  tix  this  liud 
cliaractt'r  upon  liini.  'l'Iic  jud^nicnt  nnist  Itc  revcrsiul.  TIm- 
court  would  not  award  exorltitant  dania^cH,  hut  thi^  Défendant 
uiust  pay  tlu;  costH.  He  would  hâve  stood  in  a  lietter  position, 
if,  instead  of  repeatiujjf  tiie  insults,  lie  liad  «'Xpre.ssed  lus  reyret 
at  tlie  lan^uap>  lie  liad  used.  As  tlu*  costs  would  Ite  consider- 
ahle,  the  damages  wotdd  l»e  restrictt^d  to  8"2(). 

MoNDKLKl",  tl.,  r«'ad  tlie  judj,'inent  of  the  court,  as  follows  : 
"  Considérant  ipie  l'Intiiiié,  par  ses  injures  proférétjs  à  lej,nir(i 
de  l'Appelant  (!t  iison  adnts.st',  cour  tenante,  en  présence  de  l'aii- 
tlitoire,  et  taudis  (pie  rA])pelaut  rendait  sou  ténioi^na^'e  en 
ladite  cour,  s'est  rendu  coupalile  d'une  conduite  très  repiV- 
hensihle  et  attentatoire  au  caractère  et  à  la  réputation  de 
l'Appelant,  et  rendant  l'Intinié  piussihle  de  dommages  envers 
l'Appelant;  considérant  par  conséipient  «pi'tn  délioutant  l'ac- 
tion de  l'Appelant  la  t'our  de  premier»;  instance  a  erré,  cette 
cour  infiriiKi,  etc."  Jud^inent  reversed  and  Défendant  enii- 
deiiined  to  pay  820  damages,  witli  costs  of  hi^hest  appealalile 
cla.ss  Circuit  ('<nirt,  and  ail  tlie  eosts  jtf  the  appeal.  DllUMMuM» 
and  JoiiN.soN, .].!.,  concurre»!.  (.'}  A.  ('.  L.  J.,  p.  (iO.) 

L<utAX(iKU  an<l  L<»KAN«i!:ic,  for  tlie  Appellant. 

Ml';i).  MAUrilANI»,  for  the  Kespoiulent. 


HANUAHUS. 

SrPKUlou  CoriiT,  M«»ntreal,  5U)tli  Noveml)»!r,  I.Sdf). 
Présent  :  liAlxiLKY,  J. 
HlMHAKI)  rs.  HaUSALOU. 

//./</.■  Thiil  II  |Kîr8(tu  nnivinn  liiiiiHolf  to  hâve  un  iiiten'«t  ie  tlieadiiirs 
of  H  cdiiipany  is  enlitlea  td  a  miinlminii  to  coiujh»!  tliedireetorH  to  iillnw 
liini  to  liavo  coinniuiiicatioii  ol'tlie  liooks. 

An  application  had  heen  nuule  for  a  writ  of  vuni(l<iiini><. 
for  the  purpose  of  compelling  the  directors  of  the  Canadian 
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IIiiIiImt  ('ninpaiiy  to  alliiw  IMuiniiff  coiiununication  of  tlio 
liudks  (it*  ilii;  (-onipany.  Tlic  application  wa»  iiukIi*  U*  Mr. 
•Iiistie»'  HKitriiKKOT,  and  lie  onl»'!*»'»!  tln'  writ  to  issn»!,  retnrn- 
iililf  un  th<>  l[K\\  of  tlie  i'ollowin^  nionili.  He,  Mr.  Justice 
MAïKii.KY,  Haw  notliin^  to  prcvcnt  a  jnilp>  froni  urdcrin^,  in 
viinition,  a  writ  to  l»e  rctnrncd  in  terni,  or  froni  onlerin/^  in 
tenu  a  writ  to  l»e  nroceeded  witli  in  viu'ation.  The  st»itnte 
siiiij  apj)lication  niij^'ltt  lie  nuule  t*)  the  Superior  Court,  or  to  a 
\\\i\'^v  uF  the  court  in  vacation.  The  case  w«'nt  on  an<l  was  met 
iiy  II  motion  to  (piash,  liy  a  declinatory  exception  and  l>y  an 
ixiiiilidii  à  lit  finniu'.  Our  Statute  laid  down  a  particular 
lurm  ot"  procet'flin}^  for  )iiiiniliiiiins.  In  FiH^land.a  very  eircui- 
toiis  procédure  was  followed,  Imt  our  st<itutu  had  set  aside  ail 
tlmt.  It  was  declared  that.  when  the  writ  i.ssued,  it  should  not 
1)1'  i|uaslie<l  otherwis«>  than  hy  pleadiu}^.  The  motion  to  (piash 
must,  theret'ore,  l»e  di.schurj^ed.  VVith  respect  to  tho  declinatory 
e.xeeption,  thi're  was  nothing  to  décline,  and  tins  exception 
iiiiist  therefore  he  rejecteil.  There  ren.aiiied  the  fxveptunt  à 
In  fiiniH',  which  enihraceil  ail  that  was  ur^ed  luider  the  other 
pnKM'edinufs,  with  référence  to  the  rijjht  to  i.s,sue  the  ri^ht 
itsi-lf.  It  was  triie  that  in  Kn^land,  the  courts  luul  avoided 
issuiuf^  writs  of  iwnuliuiinn,  whcre  puMic  interests  were  not 
involved.  Hut  our  statute  had  mad«t  the  mondiiiittiM  a  part  <»f 
itur  law.  It  was  not,  as  in  Knjifland,  a  thin^  p)Verned  l»y  the 
Conmi»)!!  lj)i\v  only.  The  statute  pointed  out  a  particular 
mode  of  proceedin;^  and  {^jave  remédies.  The  writ  was  i.ssued 
liy  the  .ludge  on  pétition,  or  rcrfHf'tc.  iihdUc,  supjM)rted  by  atli- 
iliivit.  It  was  like  an  ordiiiaiy  writ  and  sunnnons,  cnilinj; 
upoii  the  ])arty  to  come  in  and  an.swer  it.  The  party  on  whom 
it  was  served  could  only  answer  it  hy  pleadinj;.  In  this  ca.se, 
tlicn,  the  tirst  point  wius  wheth«'r  the  IMaintitf  had  such  an 
iiiten-st  as  to  justify  him  in  having  acc«'ss  to  the  hooks  of  the 
Company,  as  lie  asks  in  his  pétition.  His  honor  thou<;lit  he 
liad.  Mis  rifjhts  in  the  Company  had  heen  hou^lit  out  for 
><')(),0()0,  '  ■  was  ni)  lonj^'er  tu  lie  président  and  lie  wits  not  to 
l'f  j)ermitted  t(»  estahlish  a  rival  institution  in  the  co!ony 
witliin  three  years.  Duriii^  that  time  he  was  to  receive  10 
percent,  or  îi^ô.OOO  perainium  on  liisca|)ital,  and  then  further 
liiTftiij^eiiients  were  to  he  Iliade.  Kor  earryiii^  ont  thèse 
iiinui^'eiiieiits,  the  IMaiiitifi*  plaeed  his  sliares  in  the  hands  of 
Uiusalou  individually  as  a  sceiirity  for  the  contract  that  was 
eiitered  into.  Mut  lu-  did  nottliv(!.st  himself  of  his  stock  in  the 
institution.  Had  the  Plaintif!  not  an  interest  in  this  institu- 
tion if  lie  remained  in  tlit!  same  position  now  as  then  ?  His 
iiiteiest  could  not  he  denied.  He  had  .s(!t  up  spécifie  j,'rounds 
for  desirin^,  to  l(M)k  not  into  ail  the  tran.sactions  of  the  ('om- 
pany,  luit  into  the  tran.sactions  iKttweeii  Hc;ruiin|<[  und  Har.sa- 
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loii  hikI  llit!  ( 'oiii|iaiiy.  Ab  tirst  lui  liinl  lif(>ii  pi'oinisrd  |ii>niiis- 
sinii,  hikI  tlifii  lie  IukI  Ih'i'II  rt't'llscil.  'I'IiIh  ln()k<'(l  as  tlii)ii;;li 
tÎH'H'  wiis  MoiiK'tliiii;,'  sus|ii('iniis  to  iti' covfn'd  iip.  'l'Iif  riaiiitiir 
litiviii^  n'asuiiiil)lc  i^roiiiids  t'i>r  crtiiiitlaitit  was  ciititled  {<>  liis 
■inoiiiliniinM.  Proof  lunl  Im'cm  iiiadt'  du  tlic  t!X('t«ptiitn,  wliirli 
was  iiisunicifiit.  and  it  would  lu- dismisHcil.  (  I  A.  ('.  /..,/.,  p.  !t.s 
ft  I  R.  L,  p.  «)!>5.) 


8TATEHENT  Itl  PLEA  AFFECTING  A  STRANQER  TO  THE  RECORD.- 
OLAIH  TO  INTERVENE. 

Si'i'Kiitou  ('(HiiT,  Muntrt'ul,  2Mtli  Kcl.ruary,  IM«)7. 
lV»'st'nt  :  Hi:i!THi;i,(»T,  .1. 

Asill.KV   IflUIIAUh    rs.     l'iAUSALOl'    et  ni.,  il  ml    \V.  H.   lllIlItAKI) 
iiitt-rvciiinj^  l'ui'ty- 

//>/>/:  'Pliât  a  piTMoii  ('nin|i1aiinnt;  ol' a  MtatoiiitMit  roiitained  in  llic 
pIcadintiH  in  a  (iiii<<>,  to  wiiicli  lio  iH  nut  a  party,  as  falHO  und  caluin- 
niniiH,  IniH  nii  ri^lit  to  intL>i'v«Mi(t  f(ir  tlio  pni'poHo  of  Inivin^  tliM  paMy>au<> 
c<iniplaiiuul  nlHtriuk  fioni  tlio  rocctrii. 

Ashicy  Hil»l)ard,  tliL"  IMaiiitiff,  sticd  Défendants  in  an  netii  n 
of  daMiaj,'es  l'or  CIOOOO,  cliar^'inj,'  tliiit  Defendant.H  eons- 
jiin-d  t()<,'etlier  to  niin  liitu  liy  inifonnded  indictnients  :  tlnit 
tlu'y  proenied  a  nuiiilicr  of  tlu'st;  to  lie  t'ound  l»y  grand  jiny, 
ami  preferred  otliers  tliat  were  returned  "  no  l>ill  "  ;  that,  upnn 
Monie  ot'  those  t\annl,  lie,  l'Iaintiff,  liad  lieen  ac(|uitted.  and 
n]K)n  tlie  otliers  iii>llt'  /n'osniiti.  liad  lieen  entered,  Siv.  Défen- 
dants s(.'Vered,  and  pleaded  tlie  nsual  pleas  of  reasonalile  and 
proltalile  canse,  altsenee  of  nialiee,  ^e.,  and  tliat  what  tliey  laul 
eliarj,'ed  n^'ain.-t  l'Iaintifi"  lu^  liad  really  Iteen  .i,'nilty  of  ;  tliat, 
ainon^  ntlier  tliin<,rs,  lie  liad  really  niisnsed  tlie  fnnds  of  "  'l'Iic 
Caiiadiaii  Knl)l)er  ( 'onipany.  "  Hy  tlieir  anieiided  pleas,  tlny 
went  fnrtlier  to  alle^o."  tliat  \V.  H.  Hildiard  (lirotlierof  l'Iain- 
tiH),  wliile  iiiaiiai.niii^f  tlie  all'airs  of  tlie  (  'oiiij»any,  in  IS().S,  aiso 
niisa])plied  tlie  fnnds  of  tlii'  l'oni|»any,  appropiiateil  part  of 
tlieiii  to  liis  own  ns(!,  to  the  «'Xtent  of  over  fonrteen  tliousaiid 
dollars.  'l'Iiere  wore  fonr  sets  of  {)leas  HIed,  ail  very  niucli 
alike.  'l'Ile  case  now  eanie  np  on  four  pétitions  in  intervention 
iresenteil  on  tlie  "itîtli  of  Noveinlier,  iMdd,  liy  William  K.  Hili- 


(1,  to  l)e  perniitted   to  intervene  in  the  suit.    'l'Iie  petiti()n> 


nre 

l»ar 

were,  of  eourse,   nearly   nlike  :    one  set  fortli    tlie  followin<,' 

^rounds  of  intei'vention  :  In  |.S({8  and  1<SH4,  an   ineorporated 

conipany  called   the  C'anadian   Kuhlicr  ('unipany  existe(l  at 

Montréal,  of  whieh  Conijinny,  Mnrphy,  one  of  the  Défendants. 

was  a  .stock holder  and  «lirectur.   Petitioner  was  a  stranirer  to 
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ilii'-  suit  wliic.li  wiis  IiiMiurlit  li\  A^Iiliv  HiMiiUil.  lu  r, ciiVL'i' 
iliiiiia;.rt'H  t'rnin  Dt-ffinliiiits,  t'or  iiiiilicious  )iniH*>ciiti<)M  uiul  utluT 
tui't^.  In  tlu'  tit'tli  picii  iif  Dft'cnilaiit  Mtir|)liy.  tlirn'  ncciiri'ftl 
ilic  t'cillow  iiiy  passait'  :  "Tlmt,  iliirin»;  tlif  tiiin'  nï  Williain  K. 
Ilil.l.aid's  iiiaii;'^'«'iiifnt,  tVoiii  I.Stl.'J  to  1^04,  Williiini  K.  Ilil»- 
liiiiil.  l'IiiiiitiH's  liiotlit'i-,  iliil  aisu  niisapiily  tlir  t'iiixls  <>f  tlio 
('nr|i>iiiitiiiii.  ii|)])ri>|)i'iatc  part  ol'  tlic  saine  t<>  liis  own  us)>,  aii<l 
tiiially  «liil  biiul  tlu' ci)m|)aiiy  l'ur  liisowii  pi-ivatc  use  furlai'j^c 
siiiiis  ot'  iiioiH'y,  to  wit  a  Huiii  ol"  ?<l4:{").(iO,  l'or  wliicli  tli»^  ctuii- 
paiiv '^incf  niitaiiu'il  jiiil;;iiit'nt  Im'I'oi-c  tliis  ("onit.  to  wit,  oii 
tlic  ilay  ol'  Mai'cli  last  jiast,  "  wliicli  pa,ssa;(f  was  liy  Mtii'pliy 
saiil  to  liavc  lit'cn  alsu  i-oiitaiiicil  in  tlu'  ph'as  ol'  tli<'  ('ana<lian 
Hulil't'i-  Company  in  a  certain  cause  ioinierly  pemlin;;  liet- 
wi'ii)  tlie  présent  i'IaintiU' an<l  tlie  KiiMiei*  ('oiiipany,  ami  tlie 
stateiiient  iiivoiveil  in  it  was  allirmetl  liy  M\irpliy  in  liis  fiftli 
|i|ta  to  lie  tl'Ue.  Tlie  pétition  proccedeil  to  allei^e  tliat  tlie  peti- 
tinii.r  was  veiy  inucli  liurt  in  liis  t'eelin^js  ami  in  tlie  estinia- 
liiiii  ol'  jiis  iicipiaiiitances  liy  tliis  passade  uf  tlie  plea,  wliioli 
|(assa<,'i;  tlic  petitioiuii'  averred  to  liti  impertinent  to  tlie  cause, 
l'iilse  and  caluiiinious,  and  nieant  to  liurt  tlie  pctitioner  in  liis 
l'i't'liiiu,  naine  and  cliaracter,  ami  did  so  liurt  liini,  and  would 
continue  to  <lo  so  day  Ity  day,  till  suppres.sed  or  discontinucd 
aiid  a]i(iio;,n/.ed  l'or.  Tliat  tlie  intervenin;,^  p'i'ty  iievcr  lieai'd 
nf  flie  said  pleas  ot'  tlio  ('anadian  Kuhher  Company,  in  tlie 
iitliir  cause  rel'erred  to.  Tliat  Dei'undant  Murphy  oould  iiot 
claiiii  to  keep  ol'  record  a  stateineiit  l'nisely  rliarjfin^  tho  pcti- 
tiiiinr  witli  dislionoraltle  luisuse  ot'  funds  ol"  a  puliliceoinpany. 
'l'hat  tlie  stateineiit  coinpiained  ot"  is  a  scandalous  l'aise  stute- 
iiunt  ol'  iiiatters  étninni'rs  à  la  niune,  etc.  Conclusion,  tliat  lu; 
lir  pciiiiitted  to  iiitervene  in  tlu;  cause,  and  tliat  tlie  Court 
ilfclare  tliis  part  ol'  tlic  pleiis  (■aluuiuious,  and  onler  tliat  it  l)e 
sit|ipr('ssed  as  sucli,  and  as  liavinjf  no  /v/y>/>oc/  à  la  onisi'  lie- 
twii'ii  l'IaintiH'and  Défendants.  Tlie  pctititai  was  Hleil  on  tlie 
27tli  u|'  .Noveinher,  lS(5(i,  nnd  au  argument  took  place  as  to 
wliitlicr  it  sliouM  lie  allowed. 

<i|l!<»l  Althaiid  CU(»s,s,  <).  C,  for  Défendants,  conteiided  tluit 
niily  liy  action  direct  aud  {irincipal  could  a  party  iii  tlie  posi- 
tinii  of  |ietitio!ier  ohtaiii  liis  end  ;  tliat  lie  liad  iiot  sncli  an 
iiitiTist  in  tliis  suit  as  to  1)0  entitled  to  intervene  in  it.  Sucli  an 
iiitt  rveiition  was  nevci-  lienrd  of  in  Lower  (  'anada.  \  pecuniary 
ilitiiest  iiiust  lie  sliown. 

M.  .Ma(  KAV,  for  intervetiin;î  P»>''ty.  contciided  tliat  iiioney 
iiitticst  was  Ilot  tlie  oiily  «nie  eiititlin^'  to  intervention.  Sliall 
il  lie  said  lliat  a  man  liavin^  a  tifty  dollars  of  interest  niny 
iiitri'veiie  in  a  cau.se,  lait  tliat  wliere  liis  cliaracter,  wortli  to 
liiiii  tliuiisamls,  is  at  stake,  lie  niay  iiot  !*  Tliere  is  tlierefore 
((/^c'/vV  ./7(ou7(-<;ur,  oiititlin^  to  intervention  ns  well  as  pecu- 
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niary  intevest.  The  intervening  party  hère  is  not  to  be  rofcr- 
red  to  direct  action  only.against  thèse  Défendants.  This  canso 
is  the  best  one  in  which  to  get  an  order  supposinff  the  injures 
coinplained  of  ;  the  intervening  party  ought  to  be  allowed  a 
standing  in  this  cause,  to  défend  his  character  put  in  issue  bet- 
ween  Plaintiff  and  Défendants,  and  as  to  which  they  niay 
inake  articulation,  and  go  to  Enqtiéte.  In  Carré  and  Chau- 
veau,  Qu.  1270,  it  is  shown  that  a  notary  may  intervene  in  a 
case  between  third  parties  to  défend  his  acte  arçjiié  de  faux.  It 
is  said  that  he  has  an  intérêt  d'honneur  to  intervene.  Tliougli 
sepai'ate  action  may  lie,  intervention  may  lie  too,  certaiiily 
may  lie,  be  if  concluding  only  ft)r  suppression  of  me'moirffi  or 
pleas  at'.  hère.  Merlin  cited  in  Carré,  Qu.  1270,  quater  liioclic 
agrées.  In  vicw  of  thèse  authorities  thèse  interventions  of  \V. 
K.  Hibbard  hâve  been  advised.  They  purposelj"  conclude  only 
for  !m}>pression  of  portions  of  pleas  objected  to  as  calumnious, 
the  •nt'.ei've.iing  party  reserving  his  recourse  foi*  damages,  in 
other  or  direct  action. 

UfclCHELOT,  J.  :  fhe  interventions  must  be  dismissed  ;  tlie 
intervcninf^  party  shows  no  intei'est  such  as  we  are  accustoincd 
to.  He  cnn  get  ail  he  wants  by  another  mode.  Such  interven- 
tions V»-  uld  lead  to  grcat  confusion  in  causes.  (3  L.  G.  L.  J., 
p.  64.) 

Mackav  an<l  AusTix,  for  the  Intervening  party. 

D.  OlROUAlil)  and  Ciioss,  Q.  C,  for  J)efendants. 


SECURITT  FOR  COSTS. 

Sui'EUioR  Court,  Montréal,  30th  November,  1.SG5. 
Présent:  Badcley,  J. 
CoLUMuiAN  Insurance  C<x  tvs.  Henderson. 

Iliid  :  That  ii  corpo  ation  ninst  givf  secnrity  for  costs  in  cusi-s  wliore 
tlie  law  comjiels  a  private  indiviihial  to  give  Huch  secnrity. 

In  this  case  a  motion  vvas  made  on  the  part  of  the  Défen- 
dant for  security  for  costs.  A  corporation  could  not  be  exempt- 
ed  from  giving  security  any  more  than  a  private  individiial. 
The  motion  uiust,  therefore,  be  granted.    (1  L.  C.  L.  J.,  p.  9N.) 
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SuPERioR  CocJRT,  Montréal,  30tli  Noveinber,  1865. 
Présent  :  Badgley,  J. 

Stei'HENs  m.  Stephens, 

Ut  kl  :  ïliat  the  proper  mode  of  proceeding  to  ilestitute  a  tiitor  is  by 

pétition. 

This  was  a  pétition  en  dentitution  de  tutelle.  V'^ariou.s  alle- 
(fations  had  been  inade  for  the  purpose  of  hnving  the  tutor 
(It'stituted.  He  was  said  to  be  insolvei.t,  livin^  iipon  his  mi- 
iiors,  takinff  theni  to  Tndiana,  exposing  theni  to  disease,  when 
tor  their  health  thcy  should  havc  been  taken  to  the  seaside. 
Ail  thèse  circuin.stances  together  with  others  alleged,  p/'i^mi 
fucle  wcre  sufficient  to  shew  that  he  was  not  a  lit  person  to 
lio  tutor.  But  the  latter  deinurred  on  the  ground  that  the  pro- 
coedinj^  should  hâve  been  an  action  at  law.  Five  and  twenty 
records  of  pétitions  in  sinùlur  cases  had  been  sent  up,  which 
constituted  a  sufficient  jurispradence  on  the  siîbject  ;  but 
beyoïul  this,  it  was  only  necessary  to  look  to  the  words  of  the 
Strttute  which  spoke  of  ahnulling  the  appointinent  of  a  tutor 
ui)on  pétition.  The  demurrer,  therefore,  nmst  be  tlisinissed 
with  costs.  (1  L.  G.  L.  J.,  p.  98.) 


I 
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WILL.-LËUACT. 

Superior  Court,  Montréal,  80th  Noveniber,  186.5. 
Présent  :  Bauoley,  J. 

Clément  et  al.  vs.  Leduc. 

IMil  :  Tiiat  vvhere  two  wills,  exact  ((([iie."  of  each  otlier,  and  inade  at 
tiio  samo  time,  by  husband  and  wifo,  contain  the  sanio  legacy,  tlio 
loL'acy  is  only  payable  once. 

This  was  an  action  for  certain  legacies.  Old  (iilbert  Leduc 
and  his  wife  were  married  at  the  end  of  the  iast  century  iiiid 
iivod  together  commiiths  en  hicnx.  Having  attained  the  âge  of 
70,  they  died  within  a  few  nionths  of  each  other.  They  had  a 
innuerous  faniily  and,  as  the  childron  grew  up  and  married, 
the  old  people  purchased  properties  "for  theni,  or  gave  theni 
nioney  and  established  thein  in  life.  Li  1841,  the  old  couple 
tliought  it  better  to  settle  their  estate,  and  they  called  in 
Hrault,  a  notary,  who  inade  a  will  for  each  of  thein.  But  thèse 
t\V(j  wills  were  exactly  the  sanie  ;  they  contained  tht;  .sanie 
eliarges,  the  sanie  conditions,  the  sauie  usufruct,  and  were 
Tome  xviii  12 
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iiuule  iit  t'iR'  SiUiic  l'une  fiii.l  witii  tht'  saincï  oUjeet.  \n  thèse 
wills  tlie  old  people  specifîcally  roferred  tn  vvliat  thoy  luicl  donc 
for  their  children,  then  it  was  stated  in  oiich  that  tlie  testator 
«rave  to  two  of  his  grand  dnujfhters  8,000  livres,  and  at'tcr- 
wards  madc  the  Défendants,  théir  grand-sons,  tlie  nniversal 
residuarv  loiîate(!S  of  each  testatoi'.  After  the  deaht  of  the  olil 
nian,  an  inventory  was  niade  of  his  estate,  and  it  was  sheM  m 
that  the  jiroperty  of  tlie  comntnnity  was  so  charged  with  délit 
that  it  was  of  little  value.  S(;veral  years  jiassed  aftei'  this 
without  anything  being  done  by  the  Plaintifi's,  the  spécial 
legatees,  except  that  they  had  received  froni  the  uni  versai 
residuary  legatees  their  8,000  livres,  as  appeared  by  i-eceipt 
given  by  the  sisters  to  the  brothers.  The  grand- daughtirs  now 
clainied  (J.OOO  livres  more,  3,000  under  each  wil!.  ïhe  only 
question  then  was  tliis,  were  thèse  two  wills,  made  at  the 
saine  time  anfl  containing  exactly  the  ,t'nie  words  of  becpicst, 
to  be  considered  in  the  nature  of  a  don  mutvel,  or  were  they 
to  be  considered  two  wills,  giving  0,000  livres  to  each  of  the 
grand-daughters,  i.  e.,  8,000  froni  each  of  the  graiid-parents. 
It  was  shewn  that  this  would  give  the  grand-daughters  twice 
as  nmch  as  the  daughters  had  received.  Now,  the  lavv  was  tins 
'vith  respect  to  legaeies  :  If  there  wei'e  several  legacies  l)y  the 
saine  will,  payable  to  the  sanie  person  for  the  sanie  suni,  the 
legacy  would  be  only  payable  once,  uniess  the  legatee  proved 
that  the  testator  inteniled  to  make  several  legacies.  But  if  tlie 
legacies  were  made  by  différent  instruments,  the  suni  would 
be  due  under  each  instrument,  suViject,  however,  to  proof  of 
actual  intention.  The  plea  in  this  case  was  that  the  wills  were 
joint  wilJs  and,  therefore,  there  Wcis  only  one  sum  due.  The 
wills  were  exact  copies  of  each  other,  not  made  b}^  strangers, 
but  by  husband  and  wife,  and  the  only  différence  seemeii  to 
be  that  the  notarv  preferre<l  to  make  two  wills  instead  of  one. 
Th(îrefore  the  Court  considered  thcm  as  a  frstdraenf  luiifnrl 
upon  which  only  one  legacy  was  due.  But  the  authorities  laid 
down  that  thèse  inferences  might  be  controverted  ov  e.stablisli- 
ed  by  testiniony.  Now,  in  this  case,  there  was  the  évidence  of 
a  woinnn  wlio  was  a  relation  of  the  parties,  and  she'stated 
that  before  the  wills  were  made,  the  old  woman  told  lier  they 
were  going  to  give  their  grand-daughters  1,500  livres  froni 
the  two  graivi -parents  together,  but  on  the  repi'esentations  of 
witness,  they  increased  the  joint  legacies  to  8,000  livres,  aiid 
after  the  wills  were  made,  both  testators  <leclared  the  sanie 
thing.  This  testiniony  was  good  under  the  French  law  and, 
therefore,  the  action  would  be  dismissed.  (I  L.L\L.J.,\).  f)<S.) 


DE    LA    PROVINCE   DE   QUKBEC. 
WRIT  OF  PROHIBITION. 
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Sci'KltloK  Coi.'UT,  IN  ChAMHEUS, 


r  X:y 


Montréal,  HOtli  Noveinber,  1<S«)5. 


Présent:  HAlxiLEV,  .1. 

DuL'MMoNi)  l's.  Comte  et  al.        •       -  •• 


.  ••- 1' 


?   -NX-^- 


If:l<l:  Tliat  a  writ  of  prohibition  cannot  i8«né  to  oommîssioner»  «^ 
pnintt'd  hy  tlie  ('orpriration  for  the  expropriation  of  property,  at  leaat 

•    "•        •     ^      ■  -        "juuicatic 


bi'foie  liieir  report  lias  coine  before  tbe  Court  for  adjv 


ion  thereon. 


On  tlie  l!)th  of  Junuary  an  application  was  made  to  a 
.Indice  in  Chambers  for  a  writ  ot"  prohibition  addressed  to 
H.  ('itnitiï  aud  other  comniissioners  appointed  for  the  ex- 
propriation of  property  by  the  Corporation.  The  writ  was 
alloweil  to  issue,  and  the  case  now  came  up  on  a  demurrer,  on 
t!ir  gioiiml  that  a  writ  of  prohibition  could  not  issue  at  ail  to 
tlu'se  conunissioners  who  were  only  experts.  Tn  England,  the 
writ  of  prohibition  was  of  a  peculiar  nature.  It  was  a  writ 
is-^iu'il  ont  of  the  Superior  Court  to  inferior  Courts,  and'to 
tlii'iii  only.  It  issued  ont  of  the  Queen's  Bench  to  the  Eccle- 
siastical  Courts  and  otiier  inferior  Courts,  It  was  a  writ  pro- 
liiliiting  theso  Courts  froni  proceedîn^.  (Bacon's  Abridj^ment, 
wor  I  Prohibition.)  The  Act  Kîth  and  17th  Victoria  waa  pasaed 
in  Kiigland  for  the  pur{>ose  of  reforining  the  practice  in  cases 
(if  prohibition,  and  the  uecossity  of  coiipling  the  Crown  with 
thi'sc  writs  was  done  away  with.  Bacon  laid  down  that  no 
niiui  Wîis  entitled  to  a  writ  of  prohibition,  uidess  he  was  in 
(lani^cr  uiider  some  suit  pending.  Now  there  was  no  suit  hère, 
but  for  the  purpose  of  ascertaining  the  value  of  property  the 
(brporfttioiv  wei'fe  obliged  to  go  before  a  judge  of  the  court 
and  havt'  conunissioners  appointed.  When  the  report  of  the 
coininissioners  came  beforo  tho  judge,  and  he  was  coinpelled 
by  law  to  atljudge  upon  that  report,  then  would  be  the  proper 
tiinr  to  use  tho  writ  of  prohibition.  Looking  at  the  case  in 
tliis  way,  the  Coui-t  was  of  opniion  at  the  ])resent.  stage  of  the 
pi()i!cc(lings  that  the  demurrer  must  be  maintained  and  the 
writ  (piasIuHi.  The  same  judgment  applied  to  two  other  ca»e.s. 
(l  A.  a  L.J.,p.  100.)     .  ..^, ,  ,  :  ,    .  ,  .     .   .    ,^ 
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KAFPOttTS  JUDICIAIRES  RÉVISÉS 
ACTION  TO  ACCOURT. 


Sui'ERiou  Court  in  Review, 

Montréal,  80tli  Novoinbcr,  LSOô. 

Présent:  Badgley,  J.,  Berthelot,  J.,  aiul  Monk,  J. 

RowAND  V8.  HoPKiNs,  èn-qualité. 

Held:  That  a  testamentary  executor  oan  be  compelled  to  render  un 
account  of  his  administration  of  the  estate  before  it  be  established  ex- 
actly  to  what  proportion  of  tlie  estate  tbe  Piaintiff  ia  entitied  to,  if  it  is 
certain  that  he  bas  a  sbare  in  the  estate. 

Badgley,  J.  :  This  was  an  action  broii^lit  against  the  cxo- 
cutor  of  the  estate  of  Mr.  Rowand,  doceased,  vvho  wasa  factor 
of  the  Hudson  Bay  Co.  There  was  a  question  as  to  whethiT 
the  Plaintiff  was  entitied  to  one-third  or  to  one-sixth  of  the 
estâtes  claitned,  but  the  judgment  of  the  Superior  Court  siin- 
ply  ordered  the  Défendant  to  render  an  account,  because  tiie 
Plaintiff  was  entitied  to  an  account  whether  his  share  was  one- 
sixth  or  one-third.  Now,  there  was  an  application  for  revision. 
But  there  was  nothing  to  review  in  this  judgment,  and  it 
must  be  confirmed.  (1  L  C.  L  J.,  pp.  G3,  100.) 


ARTICULITION  OF  FACTS. 

Superior  Court,  in  Review, 

Montréal,  30th  Noveniber,  l.Sfi.î. 

Présent:  Badgley,  J.,  Berthelot,  J.,  and  Monk,  J. 

Sicotte  et  al.  vs.  Reeves. 

Held:  That  a  party  will  not  be  alluwed  to  fyle  an  answer  to  an  arti- 
culation of  facts  after  the  case  bas  been  iusoribed  for  review  by  tlie 
opposite  party. 

Badgley,  J.  :  The  judgment  in  this  c.ise  was  correct  as  to 
the  inerits  and  would  be  confirmed.  But  a  (juestion  of  procé- 
dure came  up  which  had  to  be  disposed  of.  The  Défendant 
had  regularly  fyled  his  articulation  of  facts  and  Plaintitfs 
were  b'^und  to  answer  it,  or  the  facts  alleged  would  be  held 
proved.  The  PlaintifFs  did  not  answer  it,  but  inscribed  the 
case  for  enquête  themselves  and  judgment  was  rendered.  The 
Défendant  now  brought  the  judgment  up  for  review  and  it 
was  only  now,  when  the  case  Wiis  being  reviewed  on  the  ap- 
plication of  the  opposite  party,  that  Plaintitfs  came  in  and 
said  they  had  neglected  to  fyle  their  answer,  and  moved  for 
leave  to  do  .S(\  It  was  altogether  too  late  to  permit  sucli  iiii 
application.  But  on  the  merits  the  judgment  would  be  con- 
firmed. (1  L.  C.  L.  J.,  p.  107.) 
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SUI'EHIOH  COUIIT,  IN  ReVIEW, 

Montréal,  30th  November,  1865. 
IVesent:  Bad(JLEV,  J.,  Berthelot,  J.,  and  Monk,  J. 

KkI.T<)N'  'N.  COUPOUATION  OF  CoMITON  AND  ASCOT. 

//(/(/:  Tliat  a  sale  of  land  for  taxes  without  notification  to  the  party 
wliii  is  tiio  leal  owner,  tlioii^'li  tiie  land  stands  in  tiie  mime  of  otlier 
piTsoiis  on  tlie  assessinent  roll,  is  nul!  and  void. 

HAl)(il-EY,  J.  :  Tliis  wus  a  case  for  révision  froni  the  Court 
i>t  Slit'i'lirookc.  It  arose  froni  the  sale  for  taxes  of  two  lots  of 
iiiid  helonging  to  Plaintiti",  but  which  were  not  put  down  on 
tla-  assL'ssnii  ni  roll  as  lus,  but  in  the  nanie  of  sonie  other  per- 
sons.  Tho  Plaintiff's  right  to  the  property  was  clear,  for  he 
purchased  one  of  the  lots  at  .Sheriff's  sale,  and  he  held  the 
uthor  under  title  which  had  not  been  questioned.  Thèse  lots 
of  land  were  charfjed  with  assessinent,  not  against  Plaintiff, 
but  ajijainst  two  otler  persons.  The  nmnicipality  undertook  to 
sel!  thèse  two  lots  of  land,  and  they  were  sold  for  $1.37  ;  and 
the  purchaser  obtained  deeds  of  conveyance,  by  which  he  was 
to  becoine  proprietor  of  the  land.  The  Plaintiff  then  brought 
his  action  to  hâve  the  sale  set  aside.  He  said  :  No  notice  was 
cvor  given  to  me  that  my  lots  were  subject  to  assessments. 
You  knew  that  I  was  proprietor  of  the  land.  Why  did  you 
allow  the  nanie  of  the  men  on  whoni  it  was  sold  to  continue 
on  the  assessinent  roll  ?  Why  did  you  not  intiniate  to  me  that 
tliere  was  an  assessnieut  on  this  land  ?  In  selling  it  in  the 
nfune  of  another  party,  3'ou  did  wrong.  The  Court  was  of 
opinion  that  the  proprietors  of  even  wild  land,  on  which  they 
did  not  réside,  were  entitled  to  be  notified  of  the  sale. 
Mr.  Justice  Short,  at  Sherbrooke,  had  adjudged  the  sale  to  be 
irngular,  null  and  voi<l,  and  this  judgnient  must  be  confinu- 
od.  (1  L  C.  L  J.,  p.  107.) 
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INSCRIPTION  OF  A  CASE  FOR  HEARIN6. 

SnPEKIOR  (vOUUT,  IN  Kkv[ew, 

Montréal,  :î()th  Novernber,  liSOf). 

Présent:  Bai)«i-EY,  .T.,  Bekthelot,  J.,  Moxk,  J. 

Kathan  w.  Kathax. 


7f(»W:  That,  where  a  party  lias  inscribed  ii  rase  geiierally  on  tlic 
merits,  he  (tannot  aftorwanis  say  that  lie  only  intended  to  iiiscriho  it  in 
part  ;  and  final  judgment  on  tlie  wliole  case  will  not  be  disturbod. 

Badgley,  J.  :  This  was  a  case  from  Missisqudi.  The  tacts 
ot'  the  case  were  as  follows  :  An  old  iiian,  in  the  townsliips, 
had  several  sons.  He  liad  settled  hia  propci'ty  in  one  way  cr 
anothcr,  and  had  been  livinp;  with  Det'en<hint.  Ho  had  attaiii- 
ed  an  âge  t'ar  bej'ond  the  period  allotted  to  nian,  was  perfoctiy 
blind,  and  was  in  that  state  ot'  inibocility  nearly  bordoring  on 
fatuity  that  he  was  unable  to  know  right  froni  wroiii; 
Althongh  this  old  nian  had  been  living  with  Défendant  for 
sonie  time,  another  brother,  on  one  occasion,  during  Defeii- 
dant's  absence,  went  to  the  house  and  carried  oti'  the  old  nian 
to  his  own  house.  After  he  had  been  at  Plaintift's  house  a 
short  time,  not  knowing  what  was  passing  around  liini,  aii<l 
attendcd  to  only  by  PlaintifT,  his  wit'e  and  thcir  son,  and  tlir 
door  kept  continually  clo3ed,  the  son  applied  to  a  notaiy 
résident  iii  the  neighbourhoo',1,  to  como  to  his  l'ather's  i-ooni 
and  make  a  transfer  of  the  estate.  The  notary,  a  respcctidilc 
nian,  knowing  the  old  nian's  condition,  refused  to  oo  or  iikmI- 
dle  with  the  old  nian.  But,  at  last,  Plaintif!"  obtained  a  drut't 
of  an  agreement  which  h('  suggested  to  his  fathci*  to  lie 
executed  by  him.  Thej»^  set  up  the  old  man,  the  son  read  tlic 
paper  and  then  guided  tlie  hand  ot'  the  old  nian  to  sign  it. 
The  old  man  was  quite  unconscious  of  what  was  passing,  ami, 
as  indicative  ot'  his  state,  it  niight  be  ilientioned  that,  at  the 
time  this  aft'air,  was  going  on,  and  the  pa])e)'  was  being  nad, 
he  said  :  "  Would  you  like  to  hear  me  whistle  ;  I  can  whistic 
very  well?"  and  he  whistled  two  tunes  while  the  cereniony 
was  going  on.  It  was  upon  the  paper  executed  in  this  way 
that  the  case  arose.  The  plea  was  that  the  old  man  was  insanc 
of  unsound  mind,  and  did  not  know  what  was  going  on,  and 
that  the  whole  transaction  was  fraudulent.  Jud<fe  McCord 
had  pronounced  a  judgment,  upon  the  plea,  that  the  oM  man 
was  not  insane.  This  was  tnie,  but  he  was  indiecile.  Theic  • 
was  a  well  understt)od  différence  between  insanity  and  iinbr- 
cility.   But  a  difhculty  supervened  upon  the  procédure.    Upon 
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tlie  j)rcvi<m.s  inscription  hot'ore  Judj^c  Mc(  Wd,  lie  Judfift'd  U])ou 
tlif  jilcarlinLÇs  that  the  oM  nmn  was  not  inHanc,  but  lie  onit^rod 
|(n>c<<-diri;;.s  to  ^o  on  and  hc  Imd  iipon  tlie  morits.  TliiToupon 
riaintift  iiiscribed  tlio  cjwe  generally  oJi  tho  inorits  and  ,sul>- 
iiiitU'<l  it  for  final  jiulf^nicnt  upon  tlio  issue  betwoen  the  parties, 
iiiid  lie,  Mr.  Justice  Had^^ley,  had  sul)sequently  rendered  Jud^'- 
iii'-iit.  ••xprt'S.sini;  tho  opinion  that  the  old  man  was  fatuou.s, 
and  that  the  ajfrecinent  ho  inade  was  suggt^steil  and  fraU(hUent. 
Tliat  jud;,'iiient  tiow  eaine  up  t\»r  revision,  Phiintitt'objectin^ 
tliat  ihf  lutter  jud^inent  was  irrei^ulur.  But  could  h  party, 
aflt-r  in.soribiniij  the  case  generally  upon  the  inerits,  turn  ntund 
i!!id  -ay  that  lie  only  intended  to  inscribe  it  in  part  ?  Final 
iiid^fiiit.'iit  had  been  rendered  upon  the  inscription.  His  lionor 
l«.'lit;ve<l  the  juilgnient  niust  be  confinned,  and  his  colleaiu^ues 
npiicuntd  in  the  opinion.  Jud^ment  continned.  (1  L.  C.  L.  J., 
\K  107.) 
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REVIEW  BEFORE  THREE  JUDGES. 

Sli'Ekiok  CiJURT,  IN  Review, 

Montréal,  :iOth  Noveinber,  iSOfi. 

l'rt;«;nt:  H.vimji.ev,  J.,  Berthei-ot,  J.,  and  Monk,  J. 

I)(  \KKNAV  rs.  CoUPoUATIOX  OF   PaUTSH   OV  Si'.  BARTHELEMY. 

//•/'/  :  Tliat  tlie  Défendant,  in  a  caHe  in  whicli  jndguient  has  be(>n 
rt'iidt'n*<l  a^aiimt  liim  in  vacation,  niay  ('on«ider  the  judgment  as  final,, 
aiid  iiiscrilx;  ilie  case  for  review,  witliout  liavinj;  put  in  an  opposition, 
iT  liavinj;  waited  till  the  dehiy  for  doing  so  lias  expired. 

bAiM;i.EV,  J.  :  On  the  IHth  July,  an  ordinary  writ  issued  at 
iIk-  ^uit  of  Flaintifl's,  the  action  bein^  brouglit  t'or  the  recovery 
iif  sl.">|,  bill  t'or  printinj^f  a  factuni  in  appeal.  The  writ  was 
n-turiiable  3Ist  -luly,  and  was  returned  in  the  usual  way,  the 
•Icciarfitioii  being  signed  by  M.  as  the  attorney.  Nothing 
tuitiier  wa.s  done  till  Ist  Sept<;iiiber,  wheii  Défendants  t'yled 
an  appearance,  which  reniained  of  record.  On  the  6th  8ep- 
teiiilici-.  H  pftition  was  presenti'd  by  l*.,  as  attorney  t'or  Plain- 
titi',  ijrn<»ring  M.,  praying  that  the  appearance  be  set  aside, 
liccansc  l'hiintiH"  Wfus  anxious  to  obtain  an  early  judgnient. 
Tliis  pétition  was  presented  in  chanibers,  without  notice  to 
DeiViiilaiits:  and  the  judge  adopted  the  conclusions  of  the 
pétition,  and  ordered  the  appearance  to  be  rejected  froin  the 
record.  Tins  judgnient  was  given,  not  in  Court,  but  in  chani- 
'«Ts.  niini.sterially,  and  upon  a  pétition  .signed  and  presented 
liy  ail  attorney  who  was  not  in  the  case.  On  the  saine  day, 
'•vi<l<'iice  was  adduced,  and  judgnient  ren<lered  by  the  proth(j- 
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RAPPORTS  JUDICIAIRES  REVISÉS 


notary  as  in  a  default  case  in  viication.  Now  nn  applicution 
was  mado  on  the  part  of  Défendants  to  liave  tliis  judginoiit 
revised.  The  only  difKculty  was  no  détermine  whetlier  tliis 
was  a  final  judj^nient  or  not.  It  was  alle^ed  that  it  could  not 
be  considered  a  final  judj^nient  till  the  delays  for  fyling  un 
o[)position,  &;c.,  had  expired.  But  thèse  delays  were  in  tlii' 
interest  of  Défendants,  and  if  th(!y  declared,  as  they  did  :  \vc 
accept  it  at  once  as  a  final  judgujent;  we  do  not  want  to  wait 
fi>r  thèse  delays,  but  wish  to  take  it  up  for  revision,  how  cmi 
the  Flaintifls  complain  ?  The  PlaintiH's  motion, asking  to  havc 
the  inscription  for  review  discharged,  must  lie  rejeeted. 

MoXK,  J.,  said  his  reason  for  rejecting  the  Défendants'  )i|)- 
pcarance  was  that  no  notice  of  the  a))pearance  hail  heen  givcii, 
and  lie  treated  it  accordingly  as  if  it  had  not  heen  put  iiito 
the  record.  (1  L.  C.  L  J.,  p.  KKS.) 


SALE.— COSTS. 

Sui'KRiou  Court,  in  Review, 

Montréal,  30th  Novemher,  l.snf). 

Présent:  Badoley,  J.,  Berthelot,  J.,  and  Monk,  J. 

McDonald  et  al.  vh.  Molleur.  * 

Hehl  :  Tliat,  wliere  tlie  Défendant  ploails  tronble  to  an  action  for  in- 
stalnienl"  of  pnrcliiise  nioney,  and  oHiurs  to  pay,  on  seenrity  beinj^given, 
tlie  Pluintifl'Hliould  be  eondemned  to  pay  tlie  costs  of  Ihe  contestiitioii. 

BAlxJbKV,  J.  :  The  question  hère  was  vvith  référence  to  a 
tvouhle.  'JMie  Défendant  pui'chased  sonie  land  clear  and  ficc 
of  ail  mortgages.  Two  instalmentsof  the  purchase  nioney  weiv 
transferi'ed  to  Plaintiff',  who  now  applied  for  payment.  'i'iio 
plea  was  trouble  i.  e.,  Défendant  said  :  remove  the  mortgagcs 
upon  the  land  or  give  me  security  that  1  sliall  not  be  troublod, 
and  I  will  pay  you.  The  Plaintift'  did  give  security,  and  tlic 
Court  had  condemned  the  Defendarit  to  pay  the  fuil  costs  oF 
the  action.  This  would  hâve  heen  right  if  the  Défendant  Iwiij 
simply  asked  that  the  action  should  be  dismi.ssed.  ,But  under 
the  circumatances  of  the  plea  the  Court  was  of  opinion  that 
tlie  Plaintitt"  should  pay  the  costs  of  the  contestation,  tlu; 
Défendant  to  pay  the  costs  up  to  the  fyling  of  the  plf.i. 
Judgment  confirmed  with  this  eiiien<lation.  {IL.  (\  L. ./., 
p.   108.) 
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Si  l'KUioii  Court,  in  Ueview, 

Montréal,  HOth  DecoiubiT,  !«();'). 

Troscnt  :  BAixiLEY,  J.,  Beutiielot,  J.,  and  Monk,  J. 

'riiMiKON  rs.  TrudEON. 

//(/(/:  ]n  ixn  iwtion  t'nr  néftiirolinn  </<■  corpf  rt  ilf  hicnx,  tlie  proof  ItoiHg 
niily  siitlicient  to  entublish  iiiiMO  incomputibility  of  teiiiiK?r,  tltiit  Mirli 
iiuoiiipiUil)ility  cunnot  justil'y  ajudiciul  clivorco. 

I)AIH!LEY,  J.  :  Tins  waa  nn  action  hronglit  by  a  wifc  a<^ainst 
lui-  liushan»!  for  séparation  «/f'ro/^)^  ei  de  hicns,  after  tliey  liad 
livid  together  for  nearly  thirty  years,  anil  after  tlieir  cliildren 
Iwid^nown  up  to  be  alniost  nionand  \\onion,  the  oldést  dan<;h- 
t(  r  being  lî)  or  20.  It  was  easily  eoncoivabli!  tliat  during  tliis 
loiiij  pi'riod  th(^  husband  uiay  bave  been  more  or  less  violent  at 
tiiiH'S.  The  only  (question  waswhether  sévicen  had  lu^en  proved. 
The  only  ])root'  of  tins  was  niado  by  the  the  two  eldest  cliil- 
dren, the  one  a  danfj;hter,  ai^ed  19,  and  the  other  a  son,  aged 
]().  The  principal  thing  proved  was  that,  on  one  occasion, 
wlien  the  husband  came  in  and  t'ound  bis  soup  cold,  he  asked 
liis  wife  how  that  happened.  She  gave  bini  a  very  impertinent 
iuiswer,  and  thereupon  some  abusive  language  passed  between 
tlien»  ;  and  that  some  time  previously  the  husband  had  given 
tlie  wife  a  kick.  But  ail  thisoccurred  long  ago,  and  had  been 
condoned  by  sub.se(juent  harmony.  There  was  no  proof  of 
i^a'ueral  ill  treatment  ;  on  the  contrary,  unexceptionable  wit- 
iK'sses,  relatives,  strangers  and  servants,  referring  to  many 
years  of  their  intercourse  with  the  parties,  proved  nothing 
aj^iiinst  him.  The  servants  stated  that  he  was  a  rough  man, 
Init  that  the  wife  was  also  rough.  Mr.  Ju.stice  Smith  dismiss- 
imI  the  action,  and  we  think  bis  judgment  should  be  contirmed. 
It  is  not  on  account  of  a  mère  incompatibility  of  temper  bet- 
ween husband  and  wife  tb.at  the  law  authorizes  a  séparation. 
This  Court  bas  not  the  power  to  divorce  parties  from  such 
iiieonipatibility  of  temper;  and  as  the  only  évidence  of  .ve- 
r/<r,s  is  by  thèse  children,  which  is  not  sufficient  igainst  ail 
the  other  testimony  adduced  in  the  case,  the  judgment  nmst 
stand. 

MoXK,  J.,  had  great  difticulty  in  concurring  in  thisjudg- 
nicnt.  It  was  established  that  the  J)efendant's  conduct  was 
l)erl'ectly  outrageons,  and  it  was  proved,  moreover,  that  he 
was  a  drunkard.  The  proof,  however,  had  not  brought  the  ill 
tieatment  down  tf)  so  récent  a  date  as  to  justify  the  Court  in 
<j;ranting  a  séparation.  It  was  hoped  that  the  parties  would 
iiiake  a  virtue  of  necessity  and  live  peaceably  together  in 
future.  (I  /..  a  L.  J.,  p  109.) 
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VALUATION  OF  UFE  RENT. 

SUI'KIIKHt  ('((UUT,  l\   HkVIKW, 

Montréal,  MOtli  Deccniliui-,  iNli'). 

Prc'Hciit:  Baik;i.kv,  J.,  Hkiithelot,  .1..  Monk,  J. 

TKKMm. ..  rs.  \'ai)i;u()N((KI'h,  iiiiil  TitKMiu.AY,  Opposant,  o.)i<l 
Dlltois,  Opposant  eontostinj;'. 

Ifeiff  :  Thnt,  in  the  distribution  ofinonieM,  tlie  |)ro(«e(lH  of  tlie' ^iile  t.f 
iiii  iiniiiovtnihi»',  a  lifti  ront  affcMMin^tiie  iminovi'aiile  Moid,  i-an  be  vuliied 
Jiy  médical  expcrtH.  (1) 

BaU(}|.EY,  .1.  :  Tliis  cast'  came  up  on  a  jud^inent  ot"  distribu- 
tion ol"  inonoy,  ju'ocotids  of  propcrty  sold.  The  only  ditticulty 
in  tlie  case  was  to  ascertain  tlie  pinthahle  lifetiinc  of  the  Oppo- 
sant, and  two  modes  had  heen  su^i^ested  for  the  purpose  ;  one 
by  an  cx/X'.rti^e  of  médical  men,  and  the  other  by  takinjj;  the 
statisticH  of  thtf  Insurance  Conipanies.  In  this  case,  an  exper- 
tise was  resorted  to,  and  médical  men  were  appointed  to  ascer- 
tain the  value  of  this  man's  life.  On  the  (ith  June,  18(55,  they 
exannned  the  physical  condition  of  the  subject,  made  carefui 
calculations,  and  it  was  decided  that  he  wouhl  hâve  tiveyears 
and  four  months  to  live,  which  would  brinj»-  his  arje  up  to 
seventy.  The  (Jourt  was  disposed  to  adopt  this  statement. 
The  rente,  at  £40  a  year  would  aniount  alto<j;ether  to  £258  for 
the  estimated  tine,  and  this  sum  being  a  Innllcnv  de  fonds 
claim,  would  absorb  the  whole  pr(jceeds  to  be  distributed. 
Judginent  confirmed.  (1  L.  (y.L.J.,\x  lOÎ))  j 


AMENDMENT  TO  THE  DEMAND. 


Si'i'ERioK  Court,  in  Keview, 

Montréal,  SOtli  Deceniber,  1866. 

Présent  :  Bad(JLEV,  J.,  Bejitheloï,  J.,  and  Monk,  J. 

CoUHNOYEll  VS.  TOURQUIN  DIT  LÉVEILLIÎ. 

Ifild  :  Tiiat  wht're  a  motion  to  amend  déclaration  lias  been  allowed 
tlie  anien<lment  inust  be  made  on  tlie  face  of  tlie  déclaration  and  an 
opportunity  given  to  Défendant  to  replead,  befoie  judgment  cun  be  ren- 
de reù. 

Badgley,  j.  :  This  was  an  action  brouuht  by  an  old  man 
for  value  of  services  performed  for  his  nophew  duringanuni- 
ber  of  years.  After  tlie  enquête  was  completed,  the   PlaintiH 

(1)  V.  ait.  733  C.  P.  C,  et  arts.  1914,  1915,  1916  et  1917  C  0. 
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1(1111111  it  iifci'sstiry  tn  ninotnl  liin  ilcolrtratioii,  uml  liiiviiijL,'  niiitlt' 
il  iiiiitioii  i'or  It'iiv»^  tn  luiifnd,  tlir  a])|tlicMti<)ii  wiis  <^fnmtc(l,  uiid 

lir   ]l!li(l     tO     tllC  COUIlScl    for     tl'l'     Dffclltlllllt,     tlll'     COSts     «tf     tilt' 

iiiiii  iidiiifiit.  liut  uiil'tiitunutt'ly  IIkï  ciisc  i-fiimiiictl  as  it  was, 
tlif  iiiiiciHlmt'iit  not  liavin^  lin-n  iiiadi'  on  tlif  tact-  ot"  tlio 
(liclanitioii.  Thf  .ludj^c  in  tlic  Ciairt  liclow  passcd  onci- tlds 
iiiid  yavc  jndt^niciit  oii  tli<'  nicrits.  Wc  tliiiik  tliat  tlii'  anifnd- 
iiimt  sliould  liavc  lucii  jmt  on  tlu-  i<\'ord  licVort'  judyiiicnt, 
Ihcmusc  tlu;  othiT  I»aity  nii^dit  liasc  liad  sonit'tliinjf  to  plcad. 
Wo  (lUiMot  |i(ii'niit  tlic  J)t:l't,'iiilaiit  to  lit-  t'oi-tcloscd  l'roni  ii'pit'ad- 
iiitf  to  an  aincndnH'nt  wliich  clianj^cs  tlic  i'aco  ot'  tlic  dodara- 
tion.  'l'hc  jiidji;nu'nt  vviil  Vm-  tliat  l'iaintitf  anicnd  liis  dt'claïa- 
tioii  lunl  ^ivt'  notice  to  tlic  Delcndant  to  itleail.  Jt'  tlii'  lattcr 
(lois  not  wisli  to  pli'ad,  tlie  fase  niay  b(.  ..cnt  up  again.  (I  L.  ('. 
L.  ./.,  ]).  I  10.) 
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SALE  OP  INOIAN  LANOS. 

Si  i'i:i!i(»u  Corirr,  in  Kkvikw, 

Montréal,  .'ÎOtli  J)»'Coinl)('r,  iS(i'). 

Pi'^vnt:  Baimîley,  J.,  Heutiielot,  .1.,  ami  MoNK,  A.  d. 

CoMMISSIoNEU  OF  l.NDIAN  L.VNDs  VX  d A^'^■EI-. 
//l/'/:  Tliat  tlie  salo  ot'  ludiaii  Lunds  withoiitanthority  i'om  li  (^  Coiii- 
lni.s^i()lH■r  is  iilejîal. 

Hadoley,  J.  :  Tho  Défendant,  havinL;bouf,dit  a  pièce  of  land 
l'ioiii  tlie  AI>ena(|\ii  Indians,  without  aiiy  anthority  froni  the 
("oiiiiiiissioner,  tlie  latter  hrought  the  pi'eHcnt  action  to  reven- 
(licate  this  land,  as  sold  witliont  anv  autlioritv  fVoin  liiiii.  Tlie 
plca  war>  tliat  the  land  was  ont  of  tluï  ])recincts  of  the  Iiidian 
Viilaof'.  The  sta,tute  did  notdraw  any  (lit-tinction  of  this  kind. 
It  extonded  to  ail  the  lands  of  tlie  trihc.  The  Défendant  never 
i^ut  any  anthority  thou^h  othei-s  did.  There  wa"^  no  donlit 
iiliDUt  the  land  in  ipiestion  helongin^"  to  the  Intlian  ti'ihc!.  Tlie 
stutute  was  précise;  and,  therefure,  the  jndt^nient  of  the  Court 
lii'low  in  favor  of  rhiintiffs  iiiust  he  contirnie<I.  (  1  A.  (.1  L.  ,/., 
p.  111.) 
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BAILIFF'S  RETURN. 


SuPF.uioR  Court,  Montréal,  30th  December,  18G5. 


Berthelot,  J. 


luisn  vs.  Brown. 


Motion  to  reject  exception  à  la /orme  attncking  lie  trath  of  bailiff's 
retnrn,  dismissecl. 

A  writ  of  Huisie-arti'i  before  judgment  bad  issue»],  and  a 
motion  w  as  made  to  reject  the  (.'xception  à  l<i  forme,  liecausc 
it  attacked  tlie  bailitt's  return,  ant!  it  was  contended  tbat  tlio 
bailifTs  or  sheriH"»  return  could  only  be  attacked  by  an  ins- 
cription de  faux.  The  Défendant  replied  to  tliis  tbat  it  was 
necessary  in  the  tirst  j'iace  to  fyle  an  exception  à  la  forme  in 
order  tbat  there  niif^lit  be  some  proceedin^  on  wbicb  to  base 
an  inscription  <le  faux,  if  be  chose  to  take  tbat  procecibiif,' 
subse(]Uiînt!y.  Motion    for    rejection    of  exception   disniissed. 

{i  L.  a  L  J.,  \).  ii\.) 


SLANDER.-DAHA6ES. 

CiucriT  Court,  Montréal,  30tb  December,  18(i5. 
MoNK,  J. 
Leroux  v».  Bri^nel. 

Action  to  retiover  damages  for  slander  ;  $50  awarded. 

Tbis  was  an  action  for  damages  for  slander.  Tbe  Défendant 
was  about  to  pui'cbase  some  property  from  Lachapelle,  a  bio- 
ther-in  law  of  tlie  Plaintift,  but  he  had  refused  to  exécute  the 
deed,  at  tbe  instigation  of  the  Plaintift",  and  an  action  had 
been  brought  against  him  which  was  now  pending.  On  the 
.5tb  of  April,  18(34,  Lachrpelle  received  a  most  extraordinary 
letter,  in  wbicb  tbe  Défendant,  (who  seemed  to  be  a  man  of 
éducation,  and  wdio  was  probably  annoyed  that  Leroux  shoukl 
bave  interfered  witb  the  sale)  proceeded  to  put  Lachapelle  on 
bis  guard  against  bis  brothcr-in-law,  the  présent  Plaintift^,  aiul 
depicted  him  as  a  scoxindrel  in  ahnost  every  form  that  could 
l)e  imagined.  It  w^as  said  that  the  letter  was  only  intended  to 
put  tbings  right.  If  tbe  allégations  of  the  letter  had  been  true, 
fben^  might  be  some  mitigation  of  damages,  but  there  did  not 
appear  to  be  any  évidence  of  tbe  charges.  Moreover,  this 
k'tter  wius  written  to  an  intimate  friend  of  tbe  Plaintift",  aiid 
to  a  man  who  could  not  read  writing,  and  was  obliged  to  gft 
a  friend  to  read  it  to  him.  Tbis  friend  read  it,  and  then  it  was 
given    to   Leroux   to  read.    Leroux,  seeing  tbe  extraordinary 
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Tiature  of  thc  lettor,  went  to  a  notary  and  liad  it  read  again. 
Tliu  uotoriety  tlius  given  to  the  contents  was  almoat  inevit- 
îiltlti  from  the  circunistance  of  Lachapelle  being  unable  to 
rcîul.  Damages  would  be  awardcd,  but  the  Court  was  of  opi- 
nion that  tifty  dollars  would  be  sufficient.  (1  L.  C.  L.  J., 
l>.  111.). 
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REMUNERàTIOlf  DU  BEDEAU. 


Cour  du  banc  de  la  Reine,  en  Appel, 

Montréal,  9  septembre,  1869. 

Coram  Duval,  J.  en  C,  Caron,  J.,  Drummond,  J.,  Badoley,  J., 

Johnson,  J. 

Norbert  Martin,  Appelant,  et  Louis  Brunelle,  Intimé. 

Jwjé  :  1°  Qu'une  coutume  suivie  et  un  usage  pratiqué  depuis  un 
temps  immémorial  par  les  habitants  d'une  paroisse,  dans  le  mode  de 
rémunérer  les  services  d'un  bedeau,  seront  maintenus  comme  oblijra- 
toires  et  ayant  force  de  loi,  jusqu'à  ce  qu'un  autre  mode  ait  été  légale- 
ment substitué. 

2°  Que  des  émoluments  attachés  à  une  charge  publique,  comme  dans 
l'espèce  actuelle,  sont  des  houoraires  d'office  (fee  of  office)  et  qu'une  action 
instituée  pour  le  recouvrement  de  tels  émoluments  est  appelable  ex  na- 
tura  rei. 

L'Appelant,  bedeau  de  la  paroisse  de  Varennes,  a,  le  19  sep- 
tembre 18()9,  intenté  une  action  contre  l'Intimé,  afin  de  recou- 
vrer de  ce  dernier  trois  quarts  de  bled,  ou  trois  trente  sous 
pour  les  trois  années  de  rente  qu'il  prétendait  lui  être  dues  en 
sa  qualité  de  bedeau  de  la  paroisse.  Dans  sa  déclaration  il 
alléguait  :  qu'à  une  assemblée  des  fabriciens  de  Varennes, 
tenue  au  presbytère  de  la  paroisse,  le  12  avril  1784,  il  fut 
passé  un  règlement,  par  lequel  les  habitants  de  la  paroisse 
HOi-îiient  obligés  de  «lonner,  tous  les  ans,  au  bedeau  de  leur 
église,  un  quart  de  bled,  pour  son  revenu,  à  la  condition  qu'il 
Ht  tous  les  ouvrages  de  bedeau  ;  que,  par  un  règlement,  il  fut 
convenu  que  ceux  des  habitants  (jui  seraient  jugés  bois  d'état 
.le  payer  l'Eglise  seraient  exempts  de  payer  cette  contribution 
au  bedeau  ;  que  ce  règlement  fut  déposé  chez  le  notaire  Ar- 
cliambault,  à  Varennes,  par  le  curé  Primeau,  le  24  mars  1845, 
ot  qu'il  a  été  fait  un  acte  de  ce  dépôt  ;  (jue  le  bedeau  de  la 
paroisse  a,  pendant  longtemps,  reçu  son  (|uart  de  blé,  mais  (|ue, 
plus  tard,  il  a  consenti  à  accepter  des  paroissiens  trente  sous 
par  année,  au  lieu  d'un  quart  de  bled  ;  que  la  coutume  de 
payer  cette  somme  <le  trente  sous  au  bedeau  de  la  paroisse,  a 
été  consacrée  par  un  usage  immémorial  en  ladite  paroisse  de 
V^arennes  ;  que  cette  coutume  a  été  reconnue  dans  une  asseni- 
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bl»?(!  (les  t'nhricions  toniK^  à  Varonnes,  le  7  mars  1S5(S  ;  (juc, 
d'ailleurs,  cette  coutume  est  générale  dans  le  pays;  que  le  7 
février  IHôH,  le  Demandeur  fut  choisi  et  nommé  bedeau  de  la 
paroisse  de  Varennes  ])ar  le  curé  desservant  ;  (|Ue,  depuis  sa 
nomination,  le  Demandeur  a  exercé  ladite  charge;  que  le  Dé- 
fendeur, après  s'être  longtemps  soumis  audit  règlement,  quant 
à  la  rénnniération  du  bedeau,  a  cessé  depuis  de  lui  payer  su 
contribution,  soit  en  argent,  soit  en  bled  ;  que,  le  7  février 
1(S()1,  il  e-t  devenu  dû  au  Demandeur  (Appelant),  par  le  Dé- 
fendeur (Intimé),  trois  (|uarts  de  minot  de  bled,  ou  une  somme 
de  75  centins,  pour  trois  années  d'arrérages  dudit  revenu 
cotnme  bedeau.  Avec  son  action,  l'Appelant  a  produit  UJie 
copie  du  règlement  dont  voici  le  texte:  "L'an  17.S4,  le  12 
"  av.il,  les  jjaroissiens  fie  Vai-ennes  se  sont  asseudjlés  au  pres- 
"  l)ytère,  après  avoir  été  convo(piés  au  prône  de  la  messe  pa- 
"  roissiaUï  par  le  curé,  ont  tous  consenti  et  se  sont  obligés  de 
"  donner,  tous  les  ans,  an  bedeau,  \\u  (juart  de  blé,  pour  ses 
"  ilroits,  et  il  sera  obligé  à  tous  les  travaux  du  bedeau,  (|ui  lui 
"  ont  été  détaillés.  Tous  seront  obligés  de  payer,  excepté 
"  ceux  (pli  seront  jugés  hors  d'état  d'3  payer  1 'Egli.se.  Les  té- 
"  moins  principaux  ont  sii>iié.  (Signé)  JOSEPH  MESSlEli, 
"  et  autres,  (Signé)  F.  R.  DUBURON,  Ptre."  "  Les  autres 
"  ont  déclaré  ne  savoir  signer,  ont  donné  leur  con.senten»ent. 
'•  L'année  de  bedeau  connneuce  le  20  février  1784.  Il  ne 
"  pourra  retirer  .son  quart  que  par  quartiers."  L'Intimé  a 
plaidé  les  moyens  de  défense  qui  suivent  :  l"^"  (^ue  le  règlement 
du  12  avril  17N4  n'était  pas  valide,  attendu  (|u'il  n'a  pas  été 
ailopté  en  conformité  à  la  loi,  qu'il  îi'a  été  précédé  d'aucune 
des  formalités  requises  pour  le  rendre  légal,  telles  qu'annonces, 
.son  lie  cloche,  etc.  ;  (|Ue  l'a.ssemblée  à  laipielle  tel  règlement 
avait  été  adopté,  n'avait  pas  été  convoquée  régulièrement  et 
qu'elle  n'avait  pas  le  droit  d'adopter  ce  règlement;  que  cette 
assemblée  n'a  pas  été  présidée  par  tnie  personne  (pialifîée  à 
cette  tin  ;  2*^  (^u'il  e.st  faux  (pie  les  fabriciony  aient  ratifié  le 
prétendu  règlement  de  l7iS4  à  une  assemblée  du  7  mars  IS.5.S. 
ainsi  qu'ai h'gué  dans  la  déclaration  ;  ■l'^  (pie  l'usage  invoqué 
par  l'Appelant,  relativement  à  sa  rémunération,  n'a  pu  créi^i' 
en  sa  faveur  un  droit  de  la  nature  de  celui  les  dîmes  (pie 
pen/oi vent  les  curés  d(>  paroi.s.se  ;  que  le  bedeau  n'est  qu'un 
domestique  ordinaire,  (]ui  doit  être  payé  par  celui  ([ui  r(îm- 
ploie  :  (pie  l'Appelant  était  l'empUjyé  de  la  Fabrique  de  Va- 
rennes,  et  (pie  c'était  à  cette  dernièie  à  lui  jiayer  son  salaire  : 
4'''  (pie  le  ))rétendu  usage  invoqué  par  l'Appelant  avait  été 
interrompu  par  le  fait  que  les  marguilliers  en  office  de 
l'tEuvre  et  Fabrique  de  la  paroi.s.si^  de  Varenn(\s  avaient,  pai' 
acte  passé  le  22  .septendav  1<S57  devant  (îeoffrion  et  col- 
lègue,   notaires,   engagé,   pour    bedeau    de  la  paroisse,  Fran- 
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cois  Bordiia.  pour  une  unnôe,  à  compter  <hi  29  septembre 
1857  lin  29  septembre  1S5H  ;  que  le  curé  de  la  paroisse 
avait  refusé,  il  est  vrai,  de  reconnaître,  comme  bedeau,  Bor- 
(luH,  et  que  l'Appelant  avait  été  nommé  à  sa  place,  mais  que 
cet  incident  déuKmtrait  le  t'ait  que  les  înarfjuilliers  enten- 
daient rémunérer  leur  bedeau,  sur  et  à  même  les  deniers  de  la 
Kîibricpie,  au  lieu  de  faire  contribuer  chaque  fabricien  à  cette 
dépense,  comme  dans  le  cas  des  dîmes  qui  se  payent  aux  curés  ; 
5*^  Eiitin  que,  le  80  août  1858,  l'Appelant  a  poursuivi  la  Fa- 
lini|ne  de  Varennes,  pour  certains  ouvrages,  par  lui  faits 
connue  l)eHeau,  et  que,  par  jujjfement  du  (>  décembre  1H5(S,  la 
Cour  des  Commissaires  de  Varennes.  qui  fut  saisie  de  cette 
cause,  a  condamné  la  Fabricjue  à  payer  au  Demandeur  85.00 
pour  prix  <le  ses  services:  que  cette  conduite  de  l'Appelant 
Faisait  bien  voir  (|u'il  n'attachait  aucune  conséquence  légale  à 
l'iisaire  qu'il  invoquait  et  au  règlement  de  1784,  en  vertu  <hi- 
([iit'l  il  serait  tenu,  moyennant  la  rémunération  y  énoncée,  de 
(loniier  à  la  Falt)"i(|ue  tout  son  temps  et  ses  services  comme 
liedeau.  En  réponse,  l'Appelant  prétendit,  (|u'en  supposant 
que  If  règlement  de  1784  n'aurait  pas  été  adopté  avec  les  for- 
malités lequises,  il  n'en  était  pas  moins  vrai  que  l'usage  invo- 
f|ué  existait  de  temps  immémorial,  mais,  d'après  le  principe  in 
mitiqiÙK  enuvfititirn  prohdnf,  on  ne  peut  exiger  aujourd'hui 
une  autre  preuve  de  l'accomplissement  des  formalités,  (pie  re- 
nonciation qui  en  est  faite  dans  le  {)rocès-verbal  ;  qu'en  1857, 
quelques  habitants  voulurent  changer  cet  usage  et  payer  un 
salaire  au  bedeau  :  (pie  les  marguilliers  avaient  même  drt-ssé  à 
cet  eflet  un  projet  de  règlement  qui  fut  soumis  aux  paroissiens 
réunis  en  assemblée  régulière,  le  7  mars  1858,  mais  que  tout 
le  nuMide,  y  compris  les  ujarguilliers  eux-mêmes,  rejetèrent  ce 
projet  de  règlement  à  l'unanimité,  j)our  s'en  tenir  à  l'usage 
suivi  ;  (pie  l'Intimé  était  pn'îsent  à  cette  assembh^e  et  concou- 
rut à  cette  décision,  au  moins  par  son  silence  ;  que  rengage- 
ment du  nommé  Hordua  survenu  à  la  suite  des  difficultés  éle- 
vt'os  sur  la  question  de  savoir  si  le  curé  a  droit  de  prt'sider  les 
as*('inl)li'es  de  fabrique  [ce  qui  a  donné  lieu  au  procès  Scnéral, 
Appelant,  et  Jarret  dit  Beaiirerjard,  Intimé  (1)],  n'ayant  jamais 
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i\)  Lf  curé  a  le  tlroit  de  p'.vsiiler  It'.s  ii.Hseinldi'fs  de  fiilpiii|iie  :  iiiiisi  le  veut 
l'iisiijie  suivi  en  Canada,  et  les  IdIs  n'ont  fait  (|U(-  eonsauier  cette  règle  oi-ns- 
tiiiiiiiient  mise  en  praticine  dans  ee  pays  sous  la  dornination  française  et  recon- 
nue liai-  divers  jugements  des  tril)nnaux  de  cette  i'-p()(|ue.  Cet  état  de  ciioses  a 
ihuv  sous  la  domination  anglaise  jnsiiu'à  la  promulgation  de  l'Ordonnance  du 
Conseil  Législatif  de  I71M,  SI  Oeorge  III,  ch.  (i,  intitidé  "  Acte  ou  Ordon- 
nance (pli  c(aicerne  la  construction  et  la  réparation  des  églises,  presbytères  et 
ciinetiiMes.  laquelle  a  eontirnié  au  curé  le  droit  de  présider  en  décrétant  (sec.  4) 
'|iif  :  "Kl  paraissant  être  nécessaire  pour  la  ti'an((uillité  des  sujets  de  Sa 
Miijesté  dims  celte  province,  de  régler  et  fixer  un»-  manière  de  pi-océder  dans 
clia(|tii'  cas  (|ui  concernera  la  construction  ou  la  réparation  d'églises,  preshy» 
lercs.  ou  cimetières,  une  majorité  des  habitants  résidant  dans,  ou  ayant   des 
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été  ratifié,  ni  par  le  curé,  ni  par  les  fabriciens,  n'avait  pas 
eu  (le  suites  et  que  Bordua  n'avait  jamais  agi  comme  bedeau  : 
que,  le  7  février  185(S,  l'Appelant  avait  été  élu  à  une  assem- 
blée de  paroisse,  avait  depuis  agi  comme  tel,  et  avait  été 
reconnu  le  bedeau  de  la  paroisse  par  les  fabriciens,  à  l'ex- 
ception d'une  cinquantaine,  qui  refusèrent  de  le  payer,  ce  qui 
a  donné  lieu  à  la  présente  action  ;  que  la  poursuite  faite  par 
l'Appelant,  contre  la  fabrique,  devant  la  cuur  des  commissaires 
de  Vareinies,  était  pour  des  services  extra  rendus,  non  comniL' 
bedeau,  nuiis  comme  journalier;  que  l'usage  invariable,  dans 
la  paroisse  de  Varennes,  ainsi  que  dans  toutes  les  paroisses  du 
diocèse  de  Montréal,  était  de  ne  faire  qu'une  annonce  pour  les 
assemblées  de  paroisse,  connue  de  fabrique,  et  que,  consé- 
quemment,  l'assemblée  du  7  mars  18.58  ne  pouvait  pas  être 
(iéclarée  irrégulière  parce  qu'on  n'en  avait  fait  qu'une  annonce!. 
La  cause  fut  plaidée  devant  le  juge  Monk,  qui  débouta  la  de- 
mande et  rendit  jugement  en  faveur  de  l'Intimé,  le  30  décem- 
bre, 18(55,  dans  les  termes  suivants  :  "  Considérant  qu'à  l'éptxiuc 
de  l'institution  de  la  présente  action,  ni  en  aucun  temps  avant, 
il  n'existait  et  n'a  existé,  dans  la  paroisse  de  8te-Anne  do 
Varennes,  aucune  coutume  obligatoire  en  loi,  par  lacjuelle  le 
Défendeur  est  et  peut  être  tenu  de  payer  la  sonnne  réclamée 
par  cette  action.  Considérant  que  le  règlement  du  12  aviil 
1784  est  illégal  et  absolument  nul  et  de  nulle  valeur  en  loi. 
Considérant  (]uc  le  Demandeur  n'a  pas  droit  d'action  contre 
le  Défendeur  pour  les  causes  mentionnées  dans  la  déclaratictii, 
et  que  l'exception  du  Défendeur  est  bien  fondée  en  fait  et  en 
loi;  maintient  ladite  exception,  et  déboute  l'action  du  Dt'- 
mandeur,  avec  dépens."    L'Appelant  ayant  porté  appel  di'  ce 

terres  diins  li  paroisse,  j)réseiitera  une  reiiuéte  à  l'évêque  ou  surintendant  ilc 
TEglise  Romaine,  (jui,  aprî's  avoir  visité  la  pince  par  lui-niènie  ou  j)ar  .soii 
8iil)-délégné,  donnera  son  mandement  ou  permission  pour  procéder  à  la  bâtisse 
ou  rép'iratiims  reijuises,  eu  fixant  la  situation,  lors(jue  ce  sera  une  nouvellu 
église,  et  les  dimensions  principales  de  l'édifice  ;  ceci  étant  obtenu,  uiio 
majorité  d'habitants,  comme  il  est  dit  ci-dessus,  présentera  reijuéte  au  (Ion- 
verneur  ou  Commainlant  en  i^lief  ])our  le  temps  d'alors,  lui  demandant  .sa 
permission  d'assend)ler  les  paioissicns  et  de  procéder  à  l'élection  de  trois  mi 
l>lusieurs  syndics  par  une  majorité  des  voix  des  habitants  ainsi  asseinl)lés  rési- 
dant dans  la  paroisse;  la  perndssion  du  (Jouverneur  ou  Commandant  cii 
chef  |)our  le  temps  d'alors,  étant  obtenue,  ot  l'élection  des  syndics  faite  dans 
l'assemblée  de  la  paroisse  à  huiuelle  le  curé  présidera,  tout  et  eha({ue  indiviilu 
ainsi  élu,  (iuoi([n'il  aura  cin(|  enfants,  sera  tenu  de  l'accepter,  ot  d'exécutei' li's 
devoirs  de  cette  charge,  sans  récompense,  excepté  qu'il  aura  d'autres  objec- 
tions légales  (pli  pourront  l'exempter  d'accepter  la  charge,  d'être  tuteur  ;ï  des 
mineurs  ou  curateurs  conformément  aux  lois  et  usages  observés  dans  cette 
province  avant  la  coïKpiète,  etc.''  La  disposition  de  cette  section,  accordiiiit 
au  curé  la  présidence  des  as8end)lées  {tour  les  ol>jets  y  mentionnés,  a  été  repn)- 
«luite  par  l'Ordonnance  du  Conseil  Spécial  de  IS3!),  2  Vict.,  cli.  '2t),  sec.  Ul. 
■Sihiri'a/,  .Appelant,  et  Jtirrel  dit  liiaiimjari/.  Intimé,  C.  H.  R.,  en  appel. 
Montréal.  1er  mars  I8ti(»,  Lafont.^ink,  .1.  en  ( '. ,  Aylwin,  ,1.,  Uiiv.^i.,  ,1..  et 
-MoSDKl.KT,  J.  A.,  infirmant  le  jugement  de  C.  S.,  Montréal,  .30  octobre  I.S.VS, 
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jiiLjiiiR'nt,  la  Cour  du  Banc  de  la  Reine  l'a  infirmé  et  a  main- 
tcim  l'action  de  l'Appelant.  Voici  le  texte  du  jugement  en 
appel  :  "  La  Cour,  considérant  que,  de  la  preuve  faite  en  cette 
cause,  il  révsulte  que,  de  temps  immémorial,  il  a  été  d'usage 
ilaiis  la  paroisse  de  Varennes  de  rémunérer  les  services  (jue 
rend  à  l'éi^lise  le  bedeau  de  cette  paroisse,  au  moyen  d'une  re- 
({((vauce  d'un  quart  de  minot  de  bled,  ou  sa  valeur  en  argent 
ostiinée  à  25  centins,  que  chaque  paroissien  lui  paie  annuelle- 
ment, au  lieu  et  place  de  tout  autre  salaire.  Considérant  que 
cet  usage  auquel  s'est  conformé  l'Intimé  lui-même,  pendant 
longtemps,  a  été  sanctioimé  et  approuvé  par  les  habitants  de 
la  paroisse,  suivant  le  règlement  par  eux  adopté  en  date  du 
12  avril  1784,  par  lequel  tous  les  paroissiens  se  sont  obligés 
(le  payer  au  bedeau  ladite  redevance.  Considérant  que  ce 
ivglen)ent  a  été  approuvé  et  confirmé  dans  une  assemblée  de 
paroisse,  tenue  le  7  mars  1(S58,  à  laquelle  l'Intimé  était  lui- 
inênit^  présent.  Considérant  que  c'est  sous  cet  ordre  de  choses 
(|Uc  l'Appelant  a  été  engagé  comme  bedeau  de  la  paroisse, 
t't  (]ue,  comme  tel,  il  a  renjpli  les  devoirs  de  cette  charge,  pen- 
dant l'espace  de  temps  mentionné  en  sa  déclaration,  et  (jUe, 
pour  ses  services  ainsi  rendus,  il  a  ilroit  d'être  payé,  d'après 
l'usage  et  la  coutunu;  sus-mentionnés,  existant  à  la  connais- 
sance et  du  consentement  dudit  Intimé,  lors  de  son  engage- 
ment, sauf  pour  l'avenir,  à  faire  cesser  cet  usage  et  y  substi- 
tuer un  autre  mode  de  rémunération.  Considérant  (jue,  pour 
ces  raisons,  l'Appelant  a  droit  d'être  payé,  pour  les  trois  an- 
nées de  service  qu'il  réclame,  la  (juantité  de  trois  quarts  de 
minot  de  bled,  ou  la  somme  de  75  centins,  valeur  dudit  bled  ; 
et  que,  partant,  daas  le  jugement  dont  est  appel,  savoir,  le 
jugement  de  la  Cour  de  Circuit,  rendu  à  Montréal,  le  30e  jour 
(le  décembre,  1865,  il  y  a  erreur;  casse  et  annule  ledit  juge- 
mi'ut,  et  rendant  celui  qui  aurait  dû  être  rendu,  coudannic 
l'Intimé  à  payer  à  l'Appelant  la  (piantité  de  trois  quarts  de 
minot  de  bled,  ou  la  sonniie  de  soixante  et  quinze  centins,  au 
choix  duilit  Intimé,  lequel  choix,  il  sera  tenu  de  faire  sous 
([uiiizo  jours  de  la  présente  sentence,  sinon  et  ce  délai  passé, 
cunilamné  purement  et  simplement  au  paiement  de  ladite 
somme  de  75  centins,  avec  intérêt  du  25me  jour  de  septemlire 
iNfil,  et  les  dépens,  tant  en  Cour  Inférieure,  (jue  du  présent 
appel.  Disseittientibus  les  juges  Badgley  et  Johnson."  Vm 
pronon(;ant  le  jugement,  les  cinq  juges  ont  fait  des  observa- 
tions dans  lesqiîelles,  outre  le  mérite  de  la  cause,  ils  ont  traité 
une  (juestion  préjudicielle  qui  parait  avoir  été  soulevée  durant 
le  délibéré;  celle  de  savoir  si  l'action  était  appelable,  à  cause 
de  la  nature  de  la  dette,  le  montant  réclamé  n'étant  pas  .suffi- 
sant pour  la  i-enilre  telle.  Trois  des  juges,  les  honorables 
Duval,  Caron,  Drummond,  ont  opiné  pour  l'affirmative,  et  les 
Tome  wiii  13 
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deux  HUtri's,  les  honorablos  BadirU-y  et  .Jolinsou,  se  sont  pro- 
noncés pour  la  nétfafcive.  V^oici  une  analyso  do  ces  oliservations  : 
Le  ju<fe  BAn(i[-EY  dii^ncntmite  :  11  ne  s'aj^it  que  d'une 
somme  minime,  mais  à  cause  du  principe  en  jeu,  la  cause  est 
très  importante.  Cette  action  est  portée  par  le  bedeau  de  la 
paroisse  de  Vareinjes,  poiu'  trois  années  d'arréraji;es  de  son  sa- 
laire coinmo  bedeau,  consistant  en  une  rente  d'un  quart  de 
niinot  de  blé  qu'il  prétend  lui  être  dû  chaque  anné((,  par  cha- 
cun «les  paroissiens  de  Vai'onnes.  L'action  est  basée  suj-  un 
contrat,  par  lequel  l'Appelant  aUè^ue  que  les  paroissiens  de 
Varennes  auraient  promis  rémunérer  leur  bedeau  moyemiant 
]  de  blé,  Cfî  (*ontrat  n'est  pas  prouvé.  L'Appelant  invoque 
une  décision  prise  par  les  hal)itants  en  ITiS^,  dans  une  assem- 
blée de  paroisse,  dans  laquelle  il  fut  résohi  (jue  le  bedeau, 
])()uv  .ses  services,  recevrait  aujuiellement,  de  chaque  lialntant, 
un  quart  de  minot  de  bled,  au  lieu  d'un  .salaire  fixe.  Cet 
arrani^ement  fut  fait,  suivant  moi,  avec  le  bedeau  d'alors, 
Uii'.is  n'eiipi}j;vait  ])as  poni'  l'avenir.  A  la  mort  de  ce  bedeau, 
iViig'a|>'ement  lut  continué  tacitement  avec  son  successeur,  et 
il  on  fut  ainsi  juscpi'à  la  nomination  «K  l'Appelant  Martin,  en 
ISôT.  Alors  les  difficultés  étant  survoniies  entre  (|nelcpies  pa- 
roissiens et  le  curé,  il  s'ensuivit  un  proeè.s.  Ces  difhcultés  s'éten- 
dii'ont  ensuite  à  la  nomination  du  bedeau.  Le  curé  vou'-iit  en 
nommer  un,  et  ses  paroi.ssiens  un  autri".  Un  comprop  s  eut 
lieu.  Deux  noms  furent  proposés  et  l'Appelant  fut  clioisi.  Mais 
les  fabriciens  n'ont  jamais  contracté  avi'c  le  bedeau  actui-l,  et 
ils  ne  peuvent  être  tenus  de  payei*  le  Sîilain;  réclamé.  Le  con- 
trat de  1784  ne  .s'étend  pas  jusqu'à  Martin,  (jui  n'y  était  pas 
partie.  Los  services  de  l'Appelant  ont  été  rendus  à  l'Ej^lise, 
qui  doit  le  payer,  et  non  à  Brunelle  (jui  n'a  pas  contracté  Hvec 
lui.  Le  jujT^emunfe  de  la  Cour  Inférieure  d(îvait  donc  être  con- 
firmé. Mais  il  s'élève  une  autre  question.  Le  montant  réclamé 
n'est  que  <le  soixante  et  quinze  centin.s.  La  loi  dit  que  seront 
appelables  les  actions  d'un  montant  de  cent  piastres  et  au- 
dessus,  ainsi  que  celles  dnn.s  lesquelles  il  s'af^ira  "des  droits 
futurs,"  "  d'honoi'aires  d'office,"  etc.  Ce  (pie  réclame  l'Appe- 
lant, par  .son  acticm,  ne  l'ctst  pas  comme  "honoraire  d'office'' 
(fc'<'  <>/  office).  11  réclame  .seulement  le  prix  de  ses  services,  en 
vertu  d'un  contrat  avec  l'Intimé.  La  cause  ne  peut  donc  ])as 
être  appelable,  parce  ({u'il  ne  s'agit  que  d'une  dette  ordinaire 
(le  3/0.  Pour  ces  deux  raisons,  je  diffère  du  jugement  qui  va 
être  rendu.  Le  juge  Johnson  dlssentiente  :  Je  suis  d'opi- 
nion de  confirmer  le  jugement.  La  somme  réclamée  par  cette 
action  n'est  pas  un  "  honoraire  d'office  "  f'/c'*?  o/()^,ce).  L'Ap- 
pelant n'est  pas  un  officier  public,  parce  qu'il  est  le  serviteur 
de  la  Corpoiation  de  r<^Euvi'e  et  Fabrique  de  Varennes.  C'est 
comme  tel  qu'il  réclame  trois  années  d'arrérages  de  son  sa- 
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Uiic.  Ou  ne  peut  lierinettre  à  iino  action  ordinaire,  pour 
soixante  -  (juinze  contins,  de  suivre  toutes  les  juridictions 
(>t  lie  se  ren<lre  même  nu  Const-il  Privé  de  Sa  Majesté, 
l'dur  lii  même  raison  que  l'Appelant,  un  commis  de  banque 
pou  irait  réclamer  son  salaire  comme  honoraire,  d'office,  et 
iivoir  un  droit  «l'appel  pour  cinq  piastres.  Je  considère 
ili.iic  (pie  l'actifju  n'est  pfis  tippelahle  et  que  l'appel  doit  être 
rciivnyé.  <^)iiant  nu  mérite  d<,'  la  cause,  je  concours  avec  le 
jiiife  lie  la  (y'our  Supérieure,  et  suis  d'opinion  que  l'Appelant 
lie  devrait  i)as  réussir  dans  ses  conclusions.  Je  serais  disposé  à 
coiiHniier  le  ju<;fenient  sur  le  fond. 

Le  .luii'e  ('arox:  ]je  montant  réclamé  par  cette  action  e.st . 
IH'U  coiisidéralile.  Toutefois  ce  n'est  pas  la  valeur  de  la  récla- 
iiiatioM  (pi'il  faut  considérer,  maisc'est  le  principe  mis  en  ques- 
tion en  cette  caus(!  et  (pli  est  d'une  gi'ande  importance.  On  dit 
(|ui'  ren,Mp:'ment  dcmt  le  Demandeur  demande  l'exécution  est 
un  ciii^njfcmeiit  pui'   cA,  simple,  et  (pie  ce  n'est  pas  un  "hono- 
raire d'olKce  "  (fie  nf  ojjin-).  J'ai  examiné  cette  oliji^ction  avec 
tout  II' soin  possible,  et  j'en  suis  venu  à  la  conclusion  que  la 
iriiiunératioii  (jue  rA])pelant  réclame  est  un  honoraire  d'office 
(fie  otdtjicf'),  attai-JK'  a  la  charge  de  iKîdenu  de  la  paroisse   de 
Varonne?!.  Les  alleijntions  de  la  il(''clnrntion   sont  nmplement 
prouvées.   Il  a  été  démontré,  d'une,  manière  sntisfnisnnte,  que 
cliaquc  paroissien  lui   a  toujours  payé  un   qunrt  de   blé,  ou 
trente  siais  par  année.  Le  De-niiindeur  dit  nu  Défendeur  :  V^ous 
iiviz  consenti  vous-même  à  ce  que  cette  rémunération  f  ût  atta- 
(•ln'e  à  la  charge  de  bedeau,  et  l'usni^e  suivi  depuis  un  temps 
iimnéinoiial   a   été  confirmé   par  deux    règlements.     C'est   un 
lioiioraiie  attaché  à  roffî(5e  ;  j'en  ai  rempli  les  devoirs,  de  votre 
enté,  leinplissez  le  v(')tre,  en   payant  ce  qui  est  attaché  à  cet 
office.    L(\  salaire  du  bedeau  n'est  pas  comme  celui  d'un  com- 
mis de  l)anque,  mais  il  est  lionorciire  d'ojfirc,  parce  qu'il  est 
attiiclié  à  la  charge  même  occupée  par  n'importe  qui.  La  pré-  ' 
snte  action  est  ilonc  ai)pelable  de  sa  nature,  et  l'Appelant  a 
ilroit  (le  faire  reviser  le  jugement  de  la  Ccjur  Supérieure,  si  ce 
ju';fi'ineiit  n'est  pas  juste.    La  majorité  de   la  Cour  est  d'opi- 
nion que  la  demande  n'est  pas  une  action  ordinaire  fondée  sur. 
1111  contrat,  mais  qu'elle  tend  à  recouvrer  des  émoluments  atta- 
chés à  l'otlice  de  bedeau.    Quant  au  mérite  de  la  cause,  !a  ma- 
jorité de  la  C  our  est  d'opinion  que  l'Intimé  doit  être  condam- 
iit'.  La  coutume  invo([uée  par  l'Appelant  a  été  prouvée  exister 
lU'puis  un  temps  immémorial.  Cette  coutume  est  basée  sur  un 
lô^lcment  en  date  du   12  avril  1784  et  a  été  ratifiée  à  une 
iisseiiibléo  des  paroissiens  de  V^arenne?»,  tenue  le  7  mars  1858. 
A  cette  dernière   assemblée,  l'Appelant   était    présent   et   a 
CDiisenti,  du  moins  par  son  silence,  à  suivre  cet  usage.    Tant 
•juc  cet  état  de  choses  ne  sera  pas  changé  légalement,  la  majo- 
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rittWle  la  Cour  est  (ro))inion  (|u'(>IIe  ni'  peut  intcrvoiiir '(|uc 
])our  sanotiotincr  lacouttnne  irivixjuée,  et  lui  doiinor  son  appro- 
bation juridique.  Le  juj,a'inent  «le  la  Cour  Supérieure  sera  doue 
renversé. 

Le  Jufji^  DUUMMOXI)  :  Il  n'y  a  pa.s  de  comparaison  po.ssiMe 
entre  le  cas  de  l'Appelant  et  celui  d'un  commis.  Cette  demaink' 
n'est  pas  une  deiiiande  ordinaire  d'un  individu  à  un  imliviilu. 
Le  Itedeau  est  un  officier  de  corporation  et  reujplit  une  cliar^^c 
à  laquelle  sont  attachés  des  émoluments  fixes.  Au  lieu  dt;  li; 
payer  directeujent,  la  corporation  délèf^ue  ses  membres,  comiiK! 
ses  agents,  aux  fins  de  payer  le  bedeau  pour  elle.  Les  lialii- 
tantsne  paient  pas  comme  débiteurs  privés  et  personnels,  nmis 
fournissent  une  contribution  connne  membre><  de  la  corpora- 
tion qui  la  leur  impose.  Sous  ce  point  de  vue,c'est  un  fec  ofojpir 
(pie  l'Appelant  réclame  dv.  l'Intimé.  En  con.sé(pienci',.son  action, 
bien  (jue  pour  un  montant  minime,  e.st  appelable  de  .sa  nature. 

Le  Juge  en  Chef  DuvAL  :  Il  ne  s'agit  que  de  îî/O,  mais  le 
Défen'leur  mérite  de  payer  les  frais.  Cv  procès  de  la  part  du 
Défendeur  n'est  l'ien  autre  chose  (|u'une  chicane  qu'il  fait  au 
curé,  à  cause  d'un  autre  procès  ()u'il  a  perdu  avec  certains 
confrères.  Ils  commencèrent  par  contester  au  curé  le  droit  de 
présider  les  assemblées  et  firent,  à  ce  sujet,  un  procès  (|u'ils 
ont  perdu  :  ils  lui  contestèrent  ensuite  le  droit  de  nommer  le 
bedeau  et  enfin  firent  cette  misère  au  bedeau.  Le  Deuïandcur 
réclame  un  droit  futur  :  il  n'y  a  pas  d'hésitation  possible  sur 
ce  point  et  l'appel  existe  .sans  aucun  doute.  Dès  17.S4,  il  fut 
décidé,  en  assemltlée  de  paroisse,  que  le  bedeau  ne  serait  ]ms 
payé  par  la  fabrique,  mais  par  les  paroissiens  ;  l'usage  (pii  sVn- 
suivit  fut  confirmé  dans  une  autre  assemblée,  en  1<S58.  à  lu- 
(|uelle  le  Défendeur  a.s.sista  et  prêta  S(m  concours  par  l'unani- 
mité de  la  décision.  Puis  Martin  est  nommé  bedeau  ;  il  a  ilroit 
à  sa  rente  de  la  part  de  cha(pie  paroissien.  Qu'y  a-t-il  d'illégal, 
d'inconvenant  dans  ces  deux  assemblées  et  dans  l'usage  i  Nous 
ne  faisons,  par  notre  jugement,  qu'exécuter  le  contrat  intervenu 
entre  la  fabrique  et  celui  qui  remplit  la  charge  de  bedeau.  Il 
s'agit  du  paiement  d'une  rente  «jui  se  fait  par  tous  les  habi- 
tants de  la  paroisse  et  qui  se  renouvelle  chaque  année  :  dira- 
t-on  que  la  somme  n'est  que  de  3/0  ?  Il  y  a  là  un  droit  futur 
et  un  principe  important.  Le  jugement  de  la  Cour  de  pre- 
mière instance  est  infirmé,  et  l'action  de  l'Appelant  est  nuiiu 
tenue.  Outre  Senécal  i;.s.  Jarret  dit  Beau  regard,  sitprà  p.  191, 
l'Appelant  a  cité  à  l'appui  de  ses  prétentions  :  Guyot,  vo.  Pa- 
roisse ;  Carré,  Gouvernement  des  Paroisses,  Nos.  61,74;  Cliain- 
peau,  Droit  civil  et  ecclésiastique,  2d.  Vol.,  pages  40(5  et  410; 
Boyer,  Principes  sur  l'administration  temporelle  des  Paroisses, 
1er  Vol.,  page  321).  (1  L  G.  L  J.,  p.  112  et  1  R.  L,  p.  (IKi.) 

Barnaiu)  et  PA(i\UEL(»,  pour  l'Appelant. 

Leiîlanc  et  Cassidv,  pour  l'Intimé. 
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CiRCHHT  CoTJHT,  Montréal,  13th  Dec,  ISfif). 
MoNK,  A.  J. 
|{it.\F>v  VH.  Arr^iiisoN. 

//./'/:  1.  Tliat  a  ■'iirvovor  is  ontitlod  to  his  fers  nnd  disbursomonta 
tniin  tli<^  l'iirty  «lu>  iiunied  liiiu  exix^rt,  llioujrli  tlie  rejiort  lias  boon  set 
nAiW  I>y  tlie  C'onrt  on  tbe  ^rumul  Ibat  tlic  experts  woro  iiot  sworn. 

'_'  Tliat  tbe  tarifl'  e-fal)li9be(l  by  CoiihoI.  Stat.  Cun.,  cap.  77,  sec. 
Kl*».  8iil>-.sec  .'),  by  wbicli  tbe  tinie  of  a  provincial  hmd  snrveyor  attcivl- 
iii-/ a  <^''>iirl  in  bi«  professional  cai)acity  is  valued  and  taxed  at  $4  per 
diiy.  may  Ik;  <nsref;ar(led  by  tiie  Court,  and  tbe  sninrednced  at  the  dis- 
cri'tioM  iif  tlie  ju'l)jre. 

:!.  Tbat  tlionjrb  a  written  promise  to  pay  tbe  action  sned  on,  ncknow- 
lt'dj.'t'd  !»y  'iie  Pefoiubint  on  oatii,  is  tbe  only  évidence  addnced,  sudi 
writtfM  promise  niay  lie  tai<en  as  proofof  part  of  tlie  a»!Connt,  and  not 
of  tbe  wbole. 

"i\\\<-  was  ail  action  V)i'onght  by  J.  Brady,  the  snrveyor 
naiHfil  liy  Aitcbisoii  in  case,  under  the  rule  of  Conrt,  for  tlie 
Iiui|M(s<'  of  snrveyin^  the  ])ro))erty.  The  suui  chiinied  as  due 
was  S(i7,  viz.  ?fôO  for  14  days  actnal  work  and  $11  travelling 
exjH-nsf's.  '|'h«i  Plaintitfs  proof  consisted  of  a  proniise  by  I)ef- 
eiKlaiit  in  writinfi;  to  pay  Brady's  account  for  the  survey  with- 
out  further  trouble,  tins  promise  1  eini^  in  answer  to  a  letter 
by  l'Iaiiititfs  attorney,  re(|uestin<i;  payinent  of  $67,  amount  of 
l'IaiiitiH"»  account  for  survey.  The  plea  was  that  the  work 
\va>  iiot  conipleted  properly,  and  further  that  the  report  liad 
nct-ntiy  been  set  aside  by  the  Court,  because  the  surveyors 
liad  not  ÎM-en  sworn.  (1)  Hence  the  work  had  proved  to  be 
iis('les.s  to  Défendant,  and  the  surveyors  were  not  entitled  to 
any  rcinuiieration.  On  the  part  of  the  PlaintifF  it  was  ur^fed 
tliat  ail  three  suveyors  had  concurred  in  the  report,  and  it  had 
li'eii  duly  honiolo^ated  by  Mr.  Justice  McCord  on  the  17th 
May,  I.SG4.  Had  the  Défendant,  Aitchison,  ac<|uie8ced  in  this 
jn<l(,niH'nt,  there  would  hâve  l)een  nonecessity  for  another  sur- 
vty  :  but,  on  thf'Contrary,  hiscounsel  had  succeeded  in  gettino; 
the  judfjnient  hoinologating  it  set  aside  on  the  purely  technical 
f,n<iund  that  th  :  surveyors,  who  were  sworn  public  officers,  had 
not  been  sworn  afresh  when  appointed  to  <lo  this  work.  With 
respect  tt»  the  amount  of  rémunération  claimed,  the  PlaintiH" 
wriicd  that  the  promise  to  pay  the  account  for  the  survey  cov- 
ind  the  amount  claimed,  which  was  at  the  rate  of  $4  per  day, 
l'iiiig  the  tarifi'rate  established  by  chap.  77,  C.  S.  C,  sec.  lOM, 
toi-  surv(,'3'ors  attending  a  Court  in  f/ieir  profcusiomd  eapn- 
nlif.  Mr.  Justice  Monk  said  the  report  having  been  homolo- 
^'ated,  the  presumption  was  that  the  work  had  been  properly 
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(lotie.  Ntîvertliolc.ss  it  liad  provcjil  ti)  Itc  uttoi'ly  uscicss  to  Dc- 
fiMidjint.  However,  Jis  tlic  rule  appuiiitiii}^  tlic  experts  <liil  iiot 
direct  tluit  tliey  should  be  sworn,  tlii.s  could  iiot  drhiir  tlie  siir- 
voyor.s  froin  t'iaiininfj^  reiminei-ntioii,  «'spefiiilly  as  it  wiis 
tlirough  l)et'((ndant's  p(!i'sist<'iit  eiideuvors  tliat  tlie  n'|)(irt  liMil 
lieen  set  aside.  It  lui^Iit  lie  douhted  wlietlier  tlie  jud^'iiieiit 
reiidered  by  Mr  Justice  Julinsoii  was  correct,  snrveyors  lieinjr 
pubh'c  orticers  actintî  uiider  an  oath  ot*  otlice.  'l'Iie  l'iniutilf 
iiiust  liave  jud^nieiit  ;  but  as  to  the  ainount  ot'  l'eninnerutiini, 
hc  would  not  ]my  auy  re<;ard  to  tlie  statiite  cited,  mid  vvoiiM 
fix  the  rate  at  7s.  (id.  per  day.  (No  suj.f^'eHtioii  liad  becn  luadc 
by  Deteinlarit  at  the  trial  that  the  rate  cliar^'d  was  too  liif.;li.) 
Judj^uieiit  for  $1.50  per  day  and  travelling  expeiises.  (l  L.  C, 
L.  J.,  y>.  112.) 


COMPENSATION. 


Court  of  Revii:w,  Montréal,  2Stli  l'^eliniary,  l.s()(i. 
iVesont:  Smith,  Baixîlky  and  Monk,  .IJ. 
Rylani)  vs.  K')UTH  and  other  partiea. 

Held:  Tliat  a  sliarelinliler  of  an  iasdlvent  (Virporation  riiniiut  ollVr  ii 
»lebt  due  to  liini  by  the  Corporation,  w  liatcver  iiiay  be  tlii-  tliiiraitt't  of 
Huoh  debt,  in  cH)ni|)ensation  to  a  clami  ugain.st  iiini  by  a  crediior  tirilic 
Company  under  C  H.  G.,  c.  (iO,  ^.  80.  (1) 

BadcîLEV,  J.  :  The  ilitliculty  is  not  betwecn  the  interveiiin^ 
parties  and  the  other  parties  to  the  record,  l)Ut  siniply  betwceii 
Plaintiff  and  Défendant.  My  the  st.atute  ivspectinj;  l'aihviiys, 
cap.  (](),  Consol.  Stat.  Can.,  secticai  MO,  it  is  provided  tliat 
"  each  sliareholder  shall  be  individually  lialile  to  the  creditors 
of  the  Company  to  an  amouiit  e(|Ual  to  tin  anioniit  unpaid  on 
the  stock  held  by  hitn,  for  the  debts  and  liabilities  theieoi', 
and  until  the  whole  aniount  of  his  stock  lias  lieen  paid  up  ; 
but  shall  not  be  liable  to  an  action  therefur  before  an  exécu- 
tion against  the  conipany  lias  been  retr.med  unsatisHed  in 
whole  or  in  part,  and  the  aniount  due  on  sucli  exécu- 
tion shall  be  the  aniount  recoveralile  m  ith  costs  against 
such  sliareholder."  Doutre,  Deputy  Registrar,  held  a  claiin 
due  to  hini,  as  such  Deputy  lleoistiar,  against  the  Mon- 
tréal and  Bytown  Raihvay,  a  coni|jany  incorporated  by 
charter,  and  under  the  provisions  of  the  gênerai  clau.ses  Rail- 
vvay  Act.  He  trausferred  the  debt  to  Plaintifi'  and  judgnieiit 
was  obtained  for  the  amoulit  of  it  ;  exécution  issued  and  the 
return  to  the  exécution  showed  that  there  was  "otliing  in  the 

(1)  V.  art.  1188  C.  C. 
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hîiinls  of  tlic  coiiipaiiy  :  tliat  it  wis  iiisolvent  in  fact  Tlie 
l'IiiiiitiH'  iiow  cliiiiiis  t'r()ui  Dcfcndarït,  a  sfcockhoMcr,  an 
iiirioiuit  (Ujual  fco  his  unpaid  stock.  'l'Iie  Détendant  is  a  share- 
lioMcr  to  tlie  aniount  of  £500,  oF  whicli  tîfty  potnids  liave 
hccn  paid,  so  tliat  tlierc  aro  £450  still  duc.  Tlic  case  tlion't'ori' 
soiiH's  under  thc  clause  of  tlic  statutc  citcd  altovc,  I)y  whicli 
(•lifiit'liolilcrs  aiv  individually  lialiK^  to  tli(!  ainoinit  of  tlioir 
iiiipfiid  stock,  providod  thc  crcditor  lias  donc  wliat  thc  hiw 
rciniircs  of  hini,  s'y/.,  h-vicd  tlic  cxccution,  l<ic.  In  tliis  ins- 
tance tlic  cxccution  a^'ainst  tlic  coinp.n.y  has  Itccn  rcturncd 
uiisatisH«d,  .so  that  thc  l'ifijht  of  action  is  u.idouhtcd.  Thc  plea 
sets  up  a  niattcr  of  compensation,  aUcf^inj^  Uiat  Hcllin;j;hani, 
wlio  was  a  ch'i'k  in  th»;  cinploy  of  thc  C(ni[)any,  and  a  privi- 
lencd  crcclitor  for  certain  aireafs  of  sahiry,  has  transferrcd  to 
|)i'l'eiidant  thc  anioimt  of  tliis  dcht  and,  thcrcfoiv,  Défendant 
is  eiititleil  to  .set  otf  his  chiini.  \Ve  are  of  opinion  that  this  ex- 
ception CDunot  bc  niaintained  and  for  this  reason  :  The  De- 
tendant  is  a  dehtor  to  tlu;  cori)oration  for  thc  aniount  of  his 
unpaid  stock.  This  is  thc  capital  wliicli  tlic  conipany  use  for 
pfiyinir  tlicir  délits.  No  deht  due  hy  the  conipany  can  he  ofi'er- 
ed  in  conipcn.sation  by  a  partner  to  an  action  by  a  crcditor  of 
liis  LVini|>any.  Thc  Did'cndant  has  takcn  up  a  chiroe^raphary 
deht   and   cndcavours   to  set  it  off  airainst  a  civditor.    The 


statute  is  clcar  enouijh  :  it  says  that  eaeli  shareholdcr  shall  be 
liible  individually  for  the  aniount  of  his  unpaid  stock.  Tho 
law  lias  rcsolvcd  the  Corporation  into  its  cléments,  and  consi- 
(1ers  the  sliareholders  individually  fis  divestcd  of  any  corpo- 
rate  oliai-actcr,  in  fnct,  as  partners,  >tith  thc  privilefje  of  liniit- 
ed  liability  to  the  ainount  of  unpaiij  stock.  Redtield,  on  Rail- 
way,  p.  t)()(S,  shows  that  corporators  are  held  lialile  as  gênerai 
jiaitiiers,  after  the  corporation  has  become  insolvent  for  tlieii* 
•iiipaid  stock.  Under  thèse  circuni.stances,  we  do  not  think  it 
riglit  to  admit  the  plea  of  coinpen.sation.  We  take  no  notice 
of  Belline^ham.  Jud^mient  will,  thercfoi'e,  go  for  £450,  aniount 
of  the  unpaid  stock. 

.\ioNK,  J.  :  The  Court  goes  to  this  cxtent,  that  whatever 
iiiay  be  the  character  of  this  claim,  it  cannot  be  put  in  com- 
pensation. 

-ludgment  of  the  Su|)ei'ior  Court  confirnicd.  (1  L.  C  L.J., 
p.  114.) 
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DEP081T  m  RBVIEW. 


Siii'ERioR  Court,  in  Review,  Montreul,  îiist  March,  iMIKi. 

Présent:  Smith,  .T.,  Berthelot,  J.,  and  MoNK,  A.  J. 

Rylani)  vh.  Routh. 

Held:  That  the  deposit  in  tlie  (.'onrt  of  Review  wili  iiot  hi^  |iiiiii  ovor 
tn  tiie  succeasful  party,  wlien  an  appeal  \h  talion  froin  tlie  décision  in 
Ileview. 

Berthelot,  J.  :  In  this  cane,  an  appeal  was  taken  froin  tlif 
décision  of  the  Court  of  Review,  and  tlie  Plaintiff",  wlio  lias 
been  successful  in  the  hitter  court,  now  nioves  that  tlie  dcpo- 
.sit  be  paid  to  hini  at  once.  The  court  is  of  opinitm  thatvvhilf 
the  case  renmins  undecided,  owinfç  to  the  pendinpf  appeal,  tlic 
application  cannot  be  granted,  as  the  costs  niust  abide  the 
final  décision.  Motion  rejected.  (2  L.  G.  L.  J.,  p.  44.) 


RETIEW  BEFORE  THREE  JUDQES. 

SuPERioR  CouR".,  IN  Review, 

Montréal,  28th  Febriiary,  l«(iG. 

Présent:  Smith,  J.,  Badoley,  J.,  and  iMonk,  .1. 

Ex  parte  Spelman,  and  Davis,  informant. 

Held  :  That  llie  ttst  of  a  case  being  Bul)>H't  to  revinion  by  the  Sii|it' 
rior  Conrt  sittint;  in  Review  is  whetiier  it  i^^  appeulable  or  not  ;  and  tiu* 
ri^ht  of  ai)peal  to  tho  Quee'i's  Bench  on  ciertiorari  being  talien  iiway 
by  Statute,  there  is  no  liglii  of  revision  in  such  cases.  (1) 

Badoley,  j.  :  There  are  four  cases  under  this  title.  A  point 
corne  up  somewhat  siniilar  to  that  which  arose  in  the  preced- 
in^  case.  Davis,  the  prosecutor,  had  sued  a  man  under  oni;  of 
the  clauses  of  the  Revenue  Act,  for  a  breaeh  of  the  conditions 
of  the  Act,  in  failing  to  enter  in  his  Book  a  larger  quaiitity 
of  malt  or  grain  than  was  stated,  and,  by  that  nieans,  lie  had 
contravened  the  statute  and  subjected  hiuiself  to  a  penalty. 
Much  pains  has  been  taken  to  show  that  the  conviction  was 
bad.  We  shall  not  proceed  to  enter  into  tho.se  détails  at 
présent,  because  we  are  met  in  lirtiine  by  an  objection  which 
covers  the  whole  case.  The  right  of  appeal  to  the  Queen's 
Bench  on  Gertiorari  is  taken  away  absolutely,  leaving  unly 
an  appeal  to  the  Court  of  tirst  instance.  The  convictions  wi'ic 
brought  up  before  the  Superior  Court  and  were  niaintainid. 


(1)  V.  art.  494  C.  P.  C. 
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N'dw  thi'  point  is  tliis  :  Tm  tluT»'  u  n-visiii^  pow»;!'  in  tliis  ('ourt 
t(i  révise  tlu' ju«l^nicnt  of  Un-  Oourt  of  tîrst  instaïu'c  i  VVc  iiiv 
of  (i|»iiii(tn  tluit  tluM't'  is  not,  iin<l  for  tliis  n'ason  :  Tlic  .ludicii- 
Miif  Act  of  1HG4,  ('\\.  îiO,  Ht'c.  20,  providos  tluit  any  puity 
aiff^rit'Vi'd  l»y  h  tiniil  jud^nncnt  rcndtavd  in  thc  Supt-rior 
("durt,  or  .n  any  apjK'alahii'  case  in  tlie  Circuit  ('ourt,  uiay 
liave  the  case  reviiîwed  before  tliree  jud^es,  &c.  Soe  aiso  tlie 
2r)tli  section.  The  test,  tlierefore,  of  tlie  case  lieiiif^  suliject  to 
révision  is  wliether  it  is  appealable  or  not.  The  statnie  says 
tliire  is  no  appeal  on  GeHumn'i  ;  we,  therefore,  say  there  is 
no  revision.  Tlierr'fore,  th<;  jnd^nient  of  the  Court  niust  stand, 
ami  tlie  proceedings  iu  révision  niust  he  disniissed.  No  eosts 
011  revision  to  he  allowed.  Appeal  disniissed.  (1  //.  C.  A.  ./., 
p.  HT).)  
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Si'i'EmoH  Court,  in  Review, 

Montréal,  2Hth  Fehruary,  1SG(). 

Présent:  Smith,  J.,  Baikm-ev,  .T.,  and  Monk,  J. 

1)es,i.\|{I)IN's  et  ux.  vs.  Pacîé,  <ind  Dumoumn,  oppo.sant,  rf?;*/ 
J)e.sjarI)INs  et  ux.,  contestin^. 

Tho  Dnfenilant,  fivo  days  bofore  juilument  wa.-^  obtained  a>;ainst  liiin, 
sold  liis  fanii  aiul  fariii  stock  to  tli»  opf)osftnt,  wlio  leased  tlie  proix^rty 
liiick  t((  Jiiin  two  (^ay.'^  afier  the  jiidjtment. 

//(/(/:  Thiit  tho  traiiHuction  was  fraiidnlont,  and  tbal  there  wa8  no 
tradition  of  tlie  property,  Monk,  J.,  differinu  au  to  the  latter  point. 

IjADoley,  j.  :  This  is  a  niatter  in  appeal  froni  the  Superior 
Court,  District  of  TerreVjonne.  The  Plaintiff",  on  the  2!)th  Jan., 
liS(l2,  instituted  an  action  against  Défendant  on  lus  jjroniissory 
iiob'  for  !?200.  Judgnient  was  rendered  on  thci  13th  Februaiy, 
bS(i2,  tifteen  days  after  action  brought.  On  the  8th  February 
of  tlie  .sanie  year,  Défendant  sold  to  Opposant  bis  farin  and 
ail  liis  stock  on  the  farni  for  the  considération  stated  on  the 
face  of  the  deed.  On  the  lôtli  P'ebi-uary  followiufj,  Opposant 
leased  back  to  Défendant  the  very  sanie  stock  wliich  lie  liad 
purchased  by  the  deed  of  the  Sth,  so  that  tliere  was  ouly  an 
interval  of  seven  days  between  the  deed  and  the  lea.se.  The 
considération  was  the  paynient  of  a  revte  vùn/h'e,  ecpial  to 
4000  livres,  a  niortjïaf:fe  debt  of  4000  livres  more  and  a 
balance  of  (500  livres,  aniountinf^  to  8,(500  livres  in  ail.  The 
object  evidently  was  to  get  the  farni  and  stock  out  of  the 
reacli  of  the  inipending  judgnient.  The  Oppo.sant  hini.self  ad- 
iiiitted  this,  he  having  said  at  the  time.  "  we  niust  take  care 
of  the  judgment.  If  the  judgment  goes  we  can  do  nothing." 
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The  Défendant,  too,  luul  sai  1  he  woiild  not  pay  Pluintiff"  tin- 
anionnt  of  lier  ju(l;(nient  liecause  slie  luul  treated  hini  badly. 
At'ter  tlif  sale,  it  was  considered  necessary  to  remove  certain 
eHects  to  Opposants  land  whicli  ininieiliat»dy  adjoined  tlint 
of  Détendant,  Sv>  tliat  it  was  inerely  carryinj^  th(!  things  across 
the  dividinif  Une  It  was  stated  bv  one  of  the  witnesses  that 
the  property  was  not  rcinoveil  to  the  adjoining  land  till  tivc 
or  six  days  after  the  deed  bf  sale;  consecpiently  it  could  ncit 
Imve  been  placed  on  Opposants  land  till  a  dciy  or  two  beforc 
the  jnd^nwMit  was  rendered  arjainst  Défendant,  llnder  thi.'sc 
circunistances,  we  do  not  think  ()j)posant  was  in  good  faitli 
in  thèse  tiansactions.  TIk;  question  now  conies  up  with  référ- 
ence to  the  transl'er  of  the  personal  property.  Two  or  thrce 
'.l,!,ys  afterwanls,  the  whole  of  this  propeity  was  returned  to 
Défendant,  and  it  was  Defentlant  hiniself  who  took  char^t;  of 
tlx'  cattle  while  upon  the  property  of  Opposant  as  well  as 
xipon  his  own.  Slioitly  afterwards,  with  Opposantes  privity, 
!■■;:  .-^old  part  of  his  property  to  another  person  to  pay  another 
dt'bt.  Undei-  ail  thèse  circunistances,  tliere  was  fraud  in  tlie 
transaction  betweeii  Défendant  and  Opposant.  We,  therefore, 
think  the  jud<^inent  lias  hardly  gone  far  enough,  because  the 
deed  niitfht  hav(!  been  resiliated  on  tlui  ground  of  fraud.  The 
judgnient  is  liniited  to  holding  that  the  tradition  was  not  a 
serions  one.  We  think  this  correct,  for  it  was  never  intendcd 
betweeu  the  parties  to  be  a  serious  tradition.  The  property 
sold  at  a  little  oNcr  8,000  livres  is  pi'oved  to  be  of  the  value 
of  12,000.  The  contract  was  niade  infraudcvi  ereditoris.  The 
judgiaeiit  of  the  Court  below  niust  'je  contirined  with  costs 
against  the  Opposant. 

MoNK,  J.  :  l  do  not  (piite  concur  in  the  motiffi.  I  ani  t)f 
opinion  that  tlu?re  was  a  delivery  of  the  nioveable  property: 
but  I  concur  in  the  judginent,  because  the  case  is  reniarkal)ly 
conspicuous  for  framl  througiiout.  The  évidence  of  collusion 
between  the  parties  is  niost  décisive,  the  whole  object  of  the 
transaction  being  to  prevent  the  Plaintiff  from  recovering  his 
debt.  Judgnient  contirined.  (1  L.  C.  L.  J.,  p.  115.) 
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CLAIH  OF  ARCHITECTS  FOR  VALUEINO  PROPERTIES. 

SiTERiou  CoriiT,  IN  Review,  Montrtîfil,  2<Stli  Fel>.,  l.S()(). 
Présent:  Smitii,  .1.,  Hadclev,  .T.,  at'il  MoNK,  .T. 

M  AliCOTTE  ei  <l1.  vu.  HlHElî'r. 

Aition  lor  work  and  labour  doue  in  niaking  t'sliniatep. 

I)  \||(1M•:^■,  .).  :  Tliis  was  an  appcal  Ironi  tlie  Circnit  Coujt, 
Moiitrciil.  'l'iu'  action  was  liron^ht  l»y  ai-cliitccts  to  rccover 
tlii'  value  of  certain  work.  Tlie  ol)ject  was  to  estaMish  an<I 
^t.ifce  in  détail  in  wi'itinff  the  value  of  certain  ja'operties  on 
Notre  Dame  street  aliout  to  1h,'  deniolislieil  l»y  the  Corpoi'ation, 
tliat  is,  the  cost  of  takino;  down  the  old  huildin^s  and  ol'  put- 
tini,f  up  new  ones.  I)"fendant  went  to  the  PlaintiHs  as 
prot'essional  men  and  euffat^ed  thein  to  do  tins  work.  It  did 
nnt  retpiire  professional  men  to  make  sueh  estimâtes,  but 
li!ivint,f  enyaffeil  them  In^  should  ïiave  heen  willin^-  to  pay  a 
rate  corresj)otidin<ir  to  thoir  position.  The  dittieulty  in  the  case 
iU'ose  from  the  t(?stimony  (jf  i-ecoi'd.  A  certain  amount  had 
licen  oH'ered  l»y  the  Defemlant  as  the  value  of  l'Iaintiti's 
services.  The  evideno(  was  vory  contradictory.  Six  or  seven 
.uchitects  had  \>wn  id'oui^ht  up,  !ind  of  course  stated  the  prico 
tliat  they  would  hâve  charged  if  they  had  l)i;en  employed  to 
iii.ike  [ilaiis  and  specitications  which  were  the  same  as  if  they 
h  j1  lieen  i^oiiiy  to  superintend  the  érection  of  the  huildinfjs 
thiiiisrlves.  Tliis  was  ptrfectly  justifiable  évidence:  but  un- 
t'uitiniately,  upon  the  other  side  of  the  (juestion  we  had 
aicliitects  and  niochanics  of  good  stan<ling  who  said,  after 
Inokiiujf  at  the  work,  that  l'iaintifl's  were  not  entitled  to  any- 
tliiiiy'  like  the  aniount  that  was  clainietl  by  them.  They  sai<l 
it  was  not  a  description  of  work  which  re(]uired  an  architect 
at  ail.  It  was  a  work  which  aji  .irchitect  might  do,  but  it  did 
not  leipiire  the  niinut''  calculations  of  the  value  of  every 
window  and  door,  and  plank  of  the  Hoor,  &c.,  that  were 
(•liai-L;i'il  t'(ir.  Althouyh,  therefore,  we  might  hâve  boen  disi»)^ 
cil  to  y-o  beyond  the  figure  l'stablished  by  the  Ojurt  below, 
still  taking  tht^  whole  circumstances  into  considération,  and 
tlic  fact  that  the  aii'ount  of  tho  judgnient  had  been  paid,  tho 
niurt  would  not  touch  the  judgnient.  Judgment  contirmed. 
(I  L  (.'.  /../.,  p.  11(5.) 
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ASSURANCE. 


Cou»  DU  Baxc  de  i,a  Reine,  en  Appel, 

Montréal,  !)  Sopteiuhro  l.S(i7. 

Pl-(''H(Mlt  :  ])rVAL,  J.  fil  C,  MoXDELET,  J.,  I)ki:mm()ND,  .J., 

et  Johnson,  J. 

La  CoMPA(i\iE  D'AssntANCE  Mi'ruELKE  (;oNTi{E  l'Tncendit:, 
JV-rt-iuliTosso  en  Cour  IntV'i'ieuri',  Appelante,  (t  liOUiîAiN, 
Di'inantlt.'ur  pai-  reprise  d'instance  en  Cour  Inférieure, 
Intimé. 

,hi(jê  :  (iuo  lors(in'il  y  a  iiicortitude  sur  la  clieae  assurée,  le  (loiilc  P8t 
interprété  eontro  l'iissuré. 

Le  2>S  février  lS(i(),  la  Cour  Supérieure,  sié<j[eant  en  révi- 
sion, à  Monti'éal,  a  confirmé  un  juii;ement  <le  la  eoui  île  pre- 
nnère  instance  dans  une  cause  de  Qucnverille  vs.  L<i  (Unn- 
jXKinu'  (iAssanciKr  Mntuelb'  cuvirc.  Vlncevdie.  Voici  les 
remarques  des  ju^es  en  revision. 

BAixiLEY,  J.  :  In  tliis  case,  1  am  oltlifjed  to  di,ssent.  In  1(S(;2, 
Plaintitf'made  an  application  for  insurance  to  the  Mutual  In- 
surance Company,  and  «^ave  in  certain  statements  of  tlie  pm- 
perty  on  which  the  insurance  was  to  be  etfécted.  He  liad  a 
great  nuniber  of  properties  but  tliere  was  only  one  to  whicli 
tlie  contention  applied  Upon  one  lot  described  as  Terre  No.  1, 
there  were  si'verai  buildings  erected.  On  the  front  of  the  lot 
was  a  stone  hou.se  in  whieh  the  Plaintitt"  live<l  ;,  then,  adjniu- 
ing,  there  was  a  large  ;ir<iv<je  HO  x  80,  a  stable  and  otlier 
building.s.  In  the  rear  there  was  a  wooden  house  and  anotlicr 
(fnivç/e  (iO  x  80.  The  court  is  left  in  great  doubt  in  this  case, 
because  there  is  nt)thing  to  show  what  the  intention  of  tlie 
parties  was,  with  respect  to  the  amount  insured  on  each  buil 
ding,  except  vvhat  can  be  gathered  froni  the  papers  of  record. 
The  building.s  were  ail  numbered,  and  I  am  of  opinion  tliut 
Plaintitt',  taking  into  considération  his  dwelling  hou.ses  first. 
had  tirst  insured  the  dwelling  hou.se  on  the  front,  and  then 
that  on  the  back  of  the  land  :  then  coming  to  his  Imrns  nnd 
outbuildings,  again  he  (;ame  to  the  front  and  insured  foi*  C'iO 
the  large  (jriintic  which  h»;  cunsidered  the  most  valuabh;,  and 
thon,  follovving  ont  the  spécification  which  he  himself  li.id 
given,  he  took  the  adjoining  écurie.  Then  going  again  to  flic 
back,  he  insured  tlie  j/rdiuje  in  the  rear,  at  £25.  Now  unbu- 
tunatelv  foi"  the  Plaintitt',  it  was  this  barn  which  was  burnt. 
'i'he  Plaintif!' contended  that  this  (/ravge  was  that  in.sured  fur 
£50.  The  only  (piestion,  tlierefore,  is  whether  the  (ji'niitir 
which  was  insured  at  £50  was  the  one  in  the  front  or  that  in 
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tlin  ri'Jir.  The  fjrdiu/e  in  tl\o  front,  vvhicii  was  tho  niost  in  use, 
c'diitiiiiiin^  his  cattlo   stalls,   liis   t'ann   stock,  and   iiinch  the 
Ifiriffi'  liarn  (»t'  the  tvvo,  and   nioreovor  liad  an  écurie  .stable 
iii|)()iiiin<i;,  which  tlu;  rear  harn  ha<l  not,  is  that  which.  accord- 
iiiif  tu  iiiy  view,  wasinsunnl  for  £ôO  ;  and  the  ono  in  the  rear, 
w  luMv  no  cattle  were  kept,  is  that  wliicli  was  insured  for  £25. 
Tlic  Hre  took  place  iii  18(54,  two  years  after  the  insurance  had 
liccn  ctfiîcted.    The  Plaintiti"  who   had  left   his  poMcy   in   the 
hiuids  ot"  the  Company,  went  to   the  office  after  the  tire,  and 
told  the  tSecretary  that  one  of  his  hai'ns  had  heen  buriit.  After 
liîiviiifî   ivferred    to   his  policy,  he  said    the   haru   which    \va,s 
liurnt  was  the  £50  barn.    Of  course  it  was   his  interest  to  ijet 
the  iargiîst  suni,  and  fchis,  I   believe,  was  the   reason  he  fîxed 
tlie  £50  insui'ance  on  the  barn  that  wa^-  burnt.  Two  or  three 
(jîiys  after,  he  returiied  and  nia«l(!  a])plication  to  bave  his  insu- 
riiiice  iiicreased   tni  ail    his  propei'ties  by  acMitional  sunis  on 
cîich,  tt)gether  !?750  :  and,  aniong  theni,  adding  £75  to  the 
iiisniance  on  the  front  Itarn.   This  was  siinply  an  application 
Iliade  to  the  clerk  of  t\w  Company.  The  cleik  had  no  autlior- 
ity  to  accept  it  ;  it  was  for  the  liirectors  to  ad(»pt  the  applica- 
ti(jii.  But  he   left  with  the  clerk    the  additional  preinium  for 
tlu-  whole   increase,  £2.  7.  !).  What  followed  ?    Tiie  Company 
si'k'cted  three  of  tlieir  meinbers  to  ff)  upon  the  fann,  and  as- 
certain  theamountof  the  daiiia<jfe  and  .secî  which  was  the  liarn 
tiiîit  was  burnt.  The  three  directois  haviiig  madc  tlieir  exam- 
iiiiition,  l'ejjorted  that   the  barn  that  was  burnt  was  the  £25 
liiuii.  The  Compau}'  after  adopting  tlieir  report  .sent  a  letter 
t(i  tlie  Plaintiff  notifyiuijf  hini  that  the  £25,  which  they  allej^- 
ed  to  hâve  been  the  insurance  on  barn  burnt,  was  ready  to  be 
paid  to  him,  and  that  he  mit^lit  bave  the  additional  insurance  ; 
iiut  that  it  would  be  neoes.sary  for  him  to  call  at  the  office  and 
rcctify  .some  errors  in  the  description  of  the  properties  f^ener- 
aliy  as  stated   by   him.    I  cannot  concur  with  ni}-  colleaj<;ues 
in  tîiinking  tliat  the  clerk  couM   bind  the  Company  witliout 
tlieir  accpiiescence.  It  was  not  till   the  Oth  Noveiiiber  follow- 
iiii;'  that  the  $750  additional   insurance   was  spoken  of,  and 
tlieii  it  was  intiniated  by  the  Company  that  it  must  be  upon 
tlie  t50  barn.  The  Plaintitf  had  no  right  of  him.seU"   to  inake 
his  own  sélection;  if  his  specitication  was  a  doubtful  one,  the 
fault  was  his  own,  and  the  law  in  such  case  cast  the  difficulty 
upon  the  insurer.  The  additional  insurance  did  ni>t  change  the 
oi-iginal   spécifications,   nor  the  receipt  of  the  prend um  for  a 
grosH  sum  of  $750  more  upon  the  insurance  already  etiected  ; 
eacli  object  insured  was  spécial  ;  that   upon  the   front  barn 
was  upon  that  barn  alone  ;  tliis  in  itself  could  make  no  change 
in  the  relative  position  of  the  parties  or  the  subjects  insured, 
<ir  tlie  ainounts  on  each  of  the  tvvo   barns  as  originally  taken. 
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l  Clin,  theret'ore,  cotue  to  no  otlicr  conclusion  tlmn  that  tlic^ 
jud^nicnt  on^lit  to  be  rcvorsccl. 

Kkim'IIELoi", .1.,  Iiclicvcd  tliattlio  (It'sci'iption  ot'  tlic  propt'rty 
sustaintMl  t\u\  IMaintiH's  prctcnsions,  and  tliat  tlic  judi^ini'iit 
was  correct. 

MoNK,  .1.  :  I  was  nnich  ])nz/.lc(l  at  Hrst  as  to  wliich  policy 
applicd  to  t\w  liarii  bui'nt,  but  at  last  on  turninj^  to  tlit;  cvi- 
dcncc  t)F  tlio  Sccrttaiy,  Mr.  Létourncau,  I  found  tliat  on  tlic 
day  of  tlu'  firc,  Plaiiititt' wcnt  to  tlic  ofHc(;  ;  tlic  jiolicy  was 
product'd,  an  exaniination  took  placi',  and  l'iniiititftold  Lt'tour- 
ncau  that  thc  Imrn  in  tlio  rcar  was  insuivd  for  UA).  Lc'touriicau 
nirtdo  no  ]iroti'st,  and  tlu;  niatti-r  rosted.  About  threo  days 
aftorwards,  tli((  PiaintiH"  iTturncd  to  th<;  offices  itnd  sai<l  lie 
wishcd  to  incrt-asc  tlii;  insurancc  on  thc  Iront  barn  froni  £25 
to  .€100.  Tbe  Socretar}'  r(3ceive(l  tbo  ap|)lication  and  tho  pro- 
niinuj  was  paid  on  tlic  spot.  No  onc  would  contcnd  that  thc 
conipany  would  not  lia\'c  bccn  liablc  l'or  this  aniount  il'  thc 
barn  had  been  l)urnt  thi;  ncxt  day.  Tt  was  not  till  .sonie  days 
at'tcrwards,  wlicn  sonic  of  tlicir  nicndtcrs  wcnt  toc.Xîinunc  thc 
jiropcrty  that  thc  ditliculty  was  raiscd  l'oi-  the  first  tinic.  'l'hc 
action  is  weli  t'oundcd,  uiid  thc  jud<inicnt  niust  bc  conliruicd. 
.ludjfnicnt  confiinicd 

Cette  cause  fut  portée  en  Appel.  Voici  les  reniai'quos  des 
ju<(es  en  Appel,  et  h;  jugement  île  C(>ttc  dernière  cour,  renver- 
sant le  jugement  de  la  Cour  de  Révision. 

DlVAI.,  C  J.,  was  of  opinion  that  the  judgnient  .should  be 
reverscil.  'l'here  was  au  erroi'  as  to  the  liarn  destroyed. 

MoXDEl.ET,  J.,  concurrod  with  the  Chief  Justice. 

DiU'MAioM),  .h,  observée!  that  he  <lid  not  consider  the  ca.<5es() 
clear  as  the  in.ijority  of  the  Court  did.  He  had  nnichdoubton 
the  subject  at  the  beginning.  Tho  eviilence  howevei'  appeared 
to  favor  Défendants  ;  and  liy  law,  the  respousibility  of  the 
uncertainty  uuist  fall  upon  hiiu  who  gave  the  description.  Tt 
was  the  insui'cd  whogavt;  the  description,  and  it  was  his  fault 
if  it  was  vague. 

.b»llNsoN',  .T.,  said  that  his  judg\nent  rcsted  upon  the  fact 
that  there  was  no  proof  that  the  thing  insured  had  been  des- 
troyed by  firo  :  on  the  contrary  tho  proof  wcnt  to  establish 
that  it  was  on  the  barn  that  was  destroyed.  Judgment  revers- 
ed.  The  motives  were  :  'Considérant  (juil  est  ac(|uis  en  preuve 
(pie  la  grange  (pii  a  brûlé  est  celle  qui  avoisinait  la  mai.son  eu 
bois  érigée  sur  la  profondeur  de  la  terre  de  l'Intimé,  laquelle 
n'a  été  assurée  qtie  pour  £2ô,  et  non  i)as  la  grange  avoisinant 
la  nuvi.son  eu  pierre  érigée  sur  le  front  de  la  terre  de  l'Intimé, 
laquelle  a  été  assuiée  pour  .£50,  etc."  .hulgment  reversed.  (1 
L  C.  L.  J.,  p.  VIO  et  :i  L  a  L  ./.,  p.  ()7.) 

Dt)Hl()X  and  Douio.v,  for  the  Appellants. 

Leulaxc  and  Cahsidy,  for  the  Rcspondent.s. 
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FRAnD.-GUARANTEE.  • 

Sri'i;ui()ii  Court,  in  Review, 

Montr.iiil,  2Sfch  Knbnmiy,  ISUO. 

Prcsont  :  Smith,  J.,  BAD(iLEY,  J.,  Monk,  J. 

.losl.VN    rs.    P>AXTEK. 

riid  îictioii  wiisbron^rlit  on  ii  ;;uiiraiitpe  civcm  hy  tlie  DnfMiidaiit. 
7/(/(/ ;  Tliiit  tlu-re  wns  no  (îoiisideration  l'or  tlie  j^iuirantee,  and  that 
Iriiiul  li;i(l  heon  practisod  l>y  tlm  l'iaiiilifl'. 

HAlMiLKY.  .1.:  This  case  froin  the  Siiporior  C'ourfc,  St.  Fran- 
cis, is  oï  considérable  importance  bocausc  it  involves  the  tleci- 
sioii  i)ï  a  ni;\v  point.    The  action  is  based  upon  a  written  ;jfua- 
raiitii'  of  the  Détendant  Baxter,  to  tliti  Plaintitf",  to  pay  what 
was  owing  to  PlaintiH"  liy  oniï  ('hauilx  ilin,  a  nian  who  is  now 
ilciil.    The  Défendant,  Haxtei',   a  nierchant  in    Verrnont,  was 
joiiied  in  bnsiness  tlierr  by  Clianiberlin,  the  ftrni  bein<f  Ha.xter 
fiiid  Cluunberlin.  This  lirin  liecanie  insolvent,  or,  at  ail  cveiits, 
(•iiili;iiTa.ssed,  and   in  order  to  carr}'  on   their  bnsiness  they 
uiiiti'd  theniselves  with  two  or  three  othei-  persons,  nnder  the 
iiiiiiic  oi'  ('()\,  Robbins  &  Co.    The  creditoj's  of   lîa.xter  and 
(lliîuiilierlin  pressed  th(;m  t'or  a  settlenit;nt  ot'  their  afîairs,  and 
olijim'd  thein   to  make  an  assio-mnetjt  of  their  estate.    Baxter 
and  Cliarnberlin   then  separated,   and  each   carried  on  a  sepa- 
nitc   business.    Dnrinj^    the   tinie   of  this   s(!parate    business, 
Cliiuiilierlin  lion-owed    ino;iey  l'i'oin  the   Plaintitt",  and    leil  an 
irri'j,'ular  and  intenipt-rate   lit'e,  till  his  death  in  i<S(i5.   Baxter, 
on  the  other  hand,  established  hiinselt'  in  Imsiness  on  his  own 
account,  and   took  a  strontr  interest  in   realizino-  the  as.sets  of 
the  estate  of  Baxter  and  Chaniberlin,  and  froni  his  own  nii'ans 
paid  laro'e  snnis  of  nioney  for  the  benetit  of  the  estate.  It  was 
(■\  iijeiit  that  ChaniV)erlin  never  assisted  to  ])ay  any  of  the  co- 
liartnership  eniranfenients,  and  it  wasalso  evirlent  that  Baxter 
liiul  never  derived  benetit  froni   the  funds  of  the  partnersliip, 
nor  lu'ld  any  of  the  ])roperty  of  his  partner  Chanibeilin.    The 
l'iaintifl  in  liS5(),  lonff  after  the  limitation  period  for  tlu;  notes 
liad  expired,  beiiii;-  holder  of  Chandierlin's  individnal  liabilities 
hy  his  three  notes  made  in  l<S-t(J,  1847  and    1S4S.  at  Barnston 
in  Lnwer  Canada,  obtained  froni  ('handierlin,  then  in  a  dying 
condition,  an  acknowledfjnu'nt  of  the  aniount  of  thèse  notes, 
and  aiso  obtained  a  «.juarantee  from  the  Défendant,  dated  .SOth 
Sept,  by  which  it  was  ai^reed  that  ail  sums  due  to  Jo.slyn  by 
Chanilierlin  should  be  paid.  The  action  was  upon  this  i^uaran- 
tuc  of  the  Défendant,  which,  it  wasallerfed  in  the  déclaration, 
had  heen  ontered  into  by  hiui  for   valid  considération,  given 
hy  ('lianil)erlin.    The  considération,   therefore,  on  the  face  of 
the  ileclaration  was  a  considération  passing  frotn  Chaniberlin 
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k)  the  Dcfcmlniit.    The  pleti  sets  up  tliat  tlie  true  diito  ot'  tlic 
docuiiiont  wiis  tho  20th  SepU'inlter  ;  that  the  hiw  oï  Vcriiiont 
recoj^nizi's  tlie  .Statute  ot'   Limitations,   and    tho    Statute   of 
Francis  is  part  of  its  municipal  lavv  ;  third,  that  the  jj^uarantoL- 
hy  the  Défendant  was  a   foreif^n  eontract  made  in    V^ernioiit, 
suhject  to  the  Statute  of  Frauds.   Fourth.that  the  promissory 
notes  in  (juestion   were  subject  to  the  Statute  of  Limitations 
of  that  State,  and  the  time  had  run  ont;  in  other  words  tliey 
were  pniscriljed,  and  payment  could   not   hâve  l)een  enforced 
ai^ainst  Chamberlin,  either  in  V'ermontor  in  thiscountry  under 
our  own  Statute  ;  and  further  denyino;  that  any  consitleration 
had  been  fi;iven.  As  to  the  altération  of  date,  the  document  it- 
self  showed  that  the  date  had  been   tampered  with,  and  that 
20th  had  been  altered  to  80th,  eonse()uently  makin^itappear 
that  the  guarantee  was  jjiven  on  the  SOth  Sept.   Otherwise  it 
would  be  of  no  use  to  Plaintitî',  for  if  the   le^al  <late  was  tlie 
20th,  there  vvas  thon  no  debt  in  existence  to  ^[uarantee  ;  but  ii' 
the  date  was  the  8()th,  there  would  then  be  the  new^  debt  on  tlie 
part  of  (!îhamberlin.   Now,  the  Statute  of  Limitations  does  not 
touch  the  eontract  :  it  onl}'  prevents  proceedini]fs  at  law  to  en- 
force  it  ;  the  statute  goes  ad  ordi.ndtionetii  iitis  non  ad  decisio- 
vcm  eontract  lin.    This  point  only  coines  up  incidentally.   The 
main  groundof  objection  rests  upon  the  want  of  consideratimi 
for  the  guarantee.   It  was  stated  by  Défendant  that  then-  was 
no  considération,  that  it  was  a  foreign  eontract  requiringeonsi- 
dfîration   and   that  the  Icx  Locl  coïitractas  governeil,  conse- 
(juently  the   law  of   Vermont.    A  great  deal  of  professio!ial 
évidence  of  this  lias  bi  en  adduct-d.   Mr.  Redtield,  a  distinguisli- 
vd  lawyer  ot"  Vermont,  and  otliers,  bave  given  the  Court  at 
Sherbrooke  the  benefit  of  their  professional  expérience.  The 
piofessional  évidence  of   recoi'il   bas   established  the  absolnto 
necessity  that  there  should   be  considération  for  a  guarantee 
by  the  law  of  V'^e'-mont.   Much  other  testimony  has  lieen  a<ldn- 
ced  by  Plaintirt',  but  it  does    not  go  in  any  manner  to  support 
the  allégation  of   his  déclaration,  that  the   guarantee  vvas  cn- 
tered  into  for  valid  considération,  The  rule  a.«  toconsiileratioii 
is  that  it  must  either  be  of  benetit  to  the   Défendant  or  détri- 
ment to  the  Plaintitf".  There  was  no  such    évidence.    On  the 
contrary,  it  is  clear  beyond  contradiction  that  the  Défendant 
received  no  consiileration   for  the  guarantee,  and   it  is  al.so 
quite  clear  that  on  his  part  the    l'iaintiff  had  sutiered  no  in- 
jury  which  could  bave  been  proved  as  a  considération.    More- 
over,  the  law  recpiires  a  présent  considération  ;  a  past  consi- 
dération was  of  no  use.  There  was  nothing  of  the  kind  in  this 
case.    l)Ut  there  was  also  fraud  pi-aetised    by   the  Plaintif!',  for 
shortly  befoi'e  ChandMM'lin's  death,  the  PlaintiH" stated  in  con- 
versation with   Défendant   that  Chand»er!in  oïdy  owed  liim 
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^lôO  01  :?250  ;  that  lie  luul  owocl  hiiu  $1,000,  but  Imd  paid 
liiiii  iiliiiijsttlie  wliole  ot'  thedobt.  In  the  face  of  tliis  évidence 
tlic  l'iaintiff  is  now  eiideavoring  to  ent'orce  thi.s  guarantee,  nut 
oiily  t'or  tlie  capital  of  the  old  proinissory  notes,  Imt  for  ail 
the  iuterest  rccumulated  on  theni.  Added  to  ail  this,  the 
iiokiiowledj^inent  of  the  notes  was  obtained  by  fraud  froui 
(."lifiiiilierliii  when  on  the  ver^e  of  death.  Upon  the  whole  it  is 
(■vident  that  there  was  no  considération  of  any  kind,  and  that 
tlif  liiw  of  V'erniont,  untler  which  the  j^uarantee  was  niade, 
re(|iiiies  considération.  The  jud^nient  dismisssin^  the  Flain- 
tiffs  action  niust,  therefore,  be  contirnied.  Judj;uient  contirni- 
(.1.  (1  L  (;.  L  ./.,  p.  117.) 


VOrrURIER-RESPONSABILITE. 


Uni  u  1)1'  Banc  de  la  Reine,  en  Aim»el, 

Montréal,  !)  juin  l.Sli!). 

('(iraiii  DrvAL,  J.,  Aylwin.  J.,  Cauon,  J.,  Drummond,  ,I., 

L()RAN(iER,  J. 

SkVMoI'R  rs.  SlNCENNEK. 

■hii/é  :  !'■'  Qiielo  viiiturier  est  U'ini  dedt'-livrer  toute  la  cari.'iiiBoii  it'viie, 
à  iiKiiiis  cjii'il  lie  prouve  (jiie  lu  (liiiiiiiiitiou  e-^t  t'iif?  à  inie  lanse  <iiii  Idi 
est  i'ti!iii<:ùre. 

L"^  Qiio  l'écliaufrement  de  l'avoino,  durant  le  transport,  accélère  .<(iu 
('■va|Hiniti()ii  naturelle  et  est  une  raison  suffisante  de  la  diminution  des 
;:r;iins  dans  une  proportion  de  trois  pour  cent. 

")'■'  f.iiH'  les  irais  de  surestarie  sont  dus  au  proprit'taire  du  va  ssean, 
sans  i-onditioii  e.xpresse  à.  ce  sujet,  lors(|uo  les  retards  causés  par  le 
|iiii|)riétiiire  do  la  car^'aiscni  lui  ont  causé  un  dommujre  réel. 

Cet  ii])pel  a  eu  lieu  d'un  ju^'enient  rendu  à  Montréal  le  2S 
i'ivricr  l<S()(i  jxu'  la  c>)ur  d<.'  Revision.  Smith,  J  ,  HaD(jLI:v,  ,J., 
et  .MoNK,  J.  Voici  les  renianiuos  faites  par  le  juge  Badolev 
en  rendant  le  jugement  de  lac(Mn"  (h;  Revision  : 

Badgley.  j.  :  This  is  an  action  brought  in  the  Superior 
Court,  Montréal,  by  Flaintifî",  ns  the  shipper  of  a  large  ainount 
of  oiits  in  barges  belonging  to  Ixd'endant.  The  Plaintiff  paid 
t'ie  tieight,  but,  ai'ter  the  nioney  had  been  paid,  di.>^covered 
tlint  tlure  vva.^  a  deficiency  in  the  delivery  froni  the  baiges, 
iuul  he  clainied  the  value  of  the  oats  not  delivered,  which  lie 
conttnile<l  Ik;  would  bave  been  entitled  to  deduct  froni  the 
IVtiLilit.  The  facts  are  sini])ly  thèse:  In  .lune  and  duly,  1(S()4, 
l'liUiitiH'shi])ped  u])on  three  barges  belonging  to  Defemlant  a 
luige  (piantity  of  oats,  11,000  bushels  in  each.  They  were  to 
lUME  XVIII.  14 
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woiiçli  a  certain  amount,  aiul  tlic  freif^ht  was  to  bc  paid  for 
tlu'in  at  thc  ratr  ot'  40  Ibs,  to'  t\\v  hu.slii'l.  The  barges  vvcic 
miinberofl  27,  26  and  2ô.  No.  27,  the  Hrst  loaded,  was  detaiii- 
ed  by  IMaintitt*  two  days  at  Laprairie  t'or  the  pourpose  oC 
etl'ectiniî  an  insnranco.  Then  she  procccded  to  Hurliiiir- 
ton,  Ijnt  there  benig  tnero  nian}'  barges:  of  a  siniilar  kind, 
it  was  impossible  for  her  to  reach  the  wharf  to  unload. 
Thirteeii  days  elapsod  before  she  unloaded.  Dedncting  thrcf 
days  allowed  by  the  custom  of  the  trade  and  one  for  (hiy  of 
arrivai,  there  was  a  détention  of  nine  days.  No.  2(i  was  iils(^ 
detaineil  for  a  shortor  period  :  then  No.  25  came  in  withont 
any  détention.  On  the  delivery  of  the  oats  from  thèse  tlirec 
barges  No.  27  whs  found  25  to  80  busliels  deHcient  :  No.  2(i, 
145  busliels;  and  No.  25,  25(5  bushels  short.  The  Défendant 
liad  an  agent  at  Burlington,  Mr.  McNaughton,  who  saw  t(»thi' 
ilelivery  of  the  barges.  He,  at  the  .same  time  lie  was  j-eceiviiio- 
the  gruin.  niade  fre(iuent  représentations  as  to  the  delay  tliat 
was  oceurring,  and  protested  against  it.  but  the  difïiculty  was 
to  get  the  barges  to  the  wharf.  The  Deiemlant,  in  liis  plea,  .set 
np  that  the  deficieney  was  eaused  by  the  heating  of  the  outs 
during  the  time  of  détention,  which  made  thejii  diminish  iii 
wei^ht  by  lossof  moisture,  and  that,  if  he  was  n'sponsible  fdi' 
the  detieiency,  l'iaintiff's  claim  was  offset  by  dcmnrrage  diic 
to  Défendant,  l)ecau.se  the  delay  was  not  causiîd  by  hini.  Now, 
with  référence  to  the  (piestion  of  heating,  on  the  delivery  of 
No.  27,  which  was  most  heated,  there  was  a  detieiency  of  2.") 
or  'M)  busliels  :  in  No.  20,  which  was  le.ss  heated,  the  detieiency 
was  several  times  j^reater.  When  No.  25  was  delivered,  which 
liad  not  been  delayed  at  ail  and  was  not  heated,  there  was  a 
still  larirer  detieiency.  How  was  this  tt>  be  accounted  for  '  It 
i.s  presumed  the  ditîiculty  arose  in  the  way  :  each  of  the  bar- 
ges liad  a  large  liin  on  deck,  covered  over  by  a  tarpanlin. 
Every  one  knows  that  a  tarpanlin  lying  on  oats  and  expo.scil 
to  the  sun  in  «luly,  will  attract  a  great  deal  of  beat,  and  so  it 
turned  ont,  each  of  thèse  bins  beingatl'ected  by  the  beat,  lîut 
going  beytnid  this,  I  tind  proof  in  the  record  that  Plaiiititl 
admitted  that  demurrage  was  due  :  that  it  should  bave  boon 
pai<l  and  that  he  had  begged  the  Défendant  not  to  stop  tlic 
delivery,  and  there  would  be  no  ditticulty  about  the  demurrage. 
Taking  then  the  demurrage  at  the  rate  proved,  it  amounts  ti> 
a  suHieicnt  suni  to  e.xtinguish  the  wliole  amount  claimed  by 
Plaintitî"  for  short  delivery.  There  is  proof  that  there  was  no 
tampering  w  itli  the  oats.  The  action  was  dismissed  in  tlic 
Court  below,  and  this  Court  is  of  opinion  that  the  judgmciit 
must  be  contirnied.  But  there  will  be  an  altération  in  the  vio- 
fifs,  because  the  Court  below  helil  that  if  ther(>  was  a  detieien- 
cy, it  was  the  fault  of  the  Plaintif!',  in  which  opinion  this 
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(i.iirt  ilut.>.s  iiolcoiiciir.  i>ut  ib conclus  in  ilic  judgineut  ih  1k>[<I- 
iiif:  tin-  ])1<'»  <jt'  (;()iii|H'iiHation  to  l)o  cstalili.sht'd.  Judi^incnt 
CMtiHriiifd. 

(  i-Miivt'iit  l»'s  rciiuirqucs  des  .Jujxes  en  Appel  : 
L<'  juj,'»'  I)lH'MMONl),<//.s.siJ^'»^,dit  t|n('  le  maître  d'un  Itateau 
III'  jMiit  prétendre  à  des  droits  de  suresfcarie(deniurrn(îe)  qu'en 
iMitsint  fpU'  les  retards  dans  le  cliargeinent  on  déeliarf;enient 
niit  ••té  apportés  par  l'atiréteur  ;  voir  Petersdort",  vo.  deniur- 
nij,'"'  p.  4()7.  Dans  l'espèce,  il  est  vrai  (pi'il  y  a  (juelques 
rctîirds.  mais  !••  Défendeur  ne  s'i-n  est  pas  plaint  à  temps, et  il 
(•»t  trop  tanl  pfau"  le  faire.  Le  Demandeur  (appelant)  réclanmit 
lîi  vali-nr  de  402  minots  d'avoine  que  l'Intimé  s'était  chargé 
(je  tPiii^poittT  à  linrlini^ton,  dans  ti'ois  barf^rs  avec  une  j)lus 
^nandf  ipiaiitité,  lescpiels  ont  fait  défaut  lors  du  déchargement, 
.léserais  dispo.sé  à  accorder  8  pai'  100  de  diminution  sur  la 
(Hmiititt-  de  «crains  contenue  dan.s  l'une  des  l)nr<;es,  comme 
iciifést-ntant  la  perte  probable  de  forains  par  l'écliauttenient  ; 
i'!ic(  (>rd<'i-ais  nussi  une  petite  diminution  dans  une  autre  barije 
]innr  la  même  cause,  et  donnei'ais  jugement  pour  la  balance 
lie  f'f  qui  faisait  défnut,  mais  je  suis  seul  de  mon  opinion. 

Le  Juge  LoKANfiKK  dit  (]u'il  est  l'organe  de  la  Cour  dans 
1  <'ii.iiiciatioii  «le  l'opinion  (pi'il  va  donner,  et  il  doit  déclarer 
(iu<'  la  (  "our  de  Hcvision  a  bien  jugé,  et  sa  décision  sera 
iiiiiinteiuie  :  elle  a  surtout  l)ien  jugé  en  faisant  disparaître  la 
réserve  de  recours  (pie  le  premiei"  juge  avait  faite  en  faveur 
•  lu  défendeur  pour  .ses  frais  de  surestarie.  Voici  les  faits: 
b*.\lp|ie|;int  Ht  un  contrat  avec  l'Intimé  pour  le  transport  à 
liiniington.  sur  trois  bai'ges  appartenant  à  ce  dernier,  d'une 
{,'rfuide  quantité  d'avoine  qu'il  prenait  dans  différentes  paroisses 
sur  le  lleuve  St-Laun^nt.  L'Appelant  allègue  (pie  lorsque  le 
jrrîiii)  fut  livré  à  Hu)-lingtoïi,  il  en  manquait  4!)2  minots,  dont 
il  <l>iiiaiii|e  la  valeur.  L'Intimé  ])laide  (pie  la  diminution  cons- 
tatée ot  (bj(.  ,1  l'évaporation  natnivlle  à  l'avoine,  bupielle  a  été' 
cdiisiclérablement  accélérée  et  augmentée  par  la  hauteur  de  la 
température  qui  a  causé  un  échauf^'enient  dans  le  grain  :  cet 
éclifuiffement  n'est  pas  dû  à  aucune  faute  de  sa  part,  mais  il  a 
été  causé  pur  la  chaleur  de  la  saison,  et  les  retards  que  l'Ap- 
pelant a  apportés  inutilement  au  transport  des  barges  et  au 
'!écliari.'ement  du  grain  :  et  pour  chaque  jour  de  retards  inu- 
tiles aii!si  apport»''s  par  l'Appelant,  l'Intimé  demande  $10  pour 
les  fiais  de  surestarie  ou  (irmnrrdife.  Il  se  pré.sente  donc  deux 
<|U'stiiPiis  :  lo.  l'avoine  a-t-elle  diminué  par  le  fait  du  fréteur 
'111  par  une  cause  étrangère,  et  2o.  y  a  t-il  lieu  à  des  droits  de 
surestarie  '  Il  est  en  preuv(»  que  l'avoine  chauffait  lorsqu'elle 
est  arrivée  à  Burlington:  elle  s'évapore  naturellement,  mais  la 
'liniiiiiiti(ai  est  plus  grande  lorsqu'il  y  a  échauffement:  elle  at- 
teint ulors  deux  à  trois  par  cent.    En  thèse  générale,  il  y  a 
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|)ivH(»iin»tit>ii  <lt'  l'iiutc  cIh'/  If  vuituiifr,  Itn-siiu'il  iif  itiiict  pus 
1)1  t|iiiiiMitt'  dcllcts  (m'il  II  icrnt',  iiiiiis  dit'  ci'tlr  à  la  )»itu\c 
cniitriiiit' ;  on  cxi^c  tic   lui   les  soins  du   lioii  prie  de   rnmillr, 


iimis  s  II  y  a  pi'tuvc  <|\i  il  les  a  domifs,  f 
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r>iirliM^tiii)  cliai|U*>  iiiiiiot  de  ^riaiii  (|n  il  ii  ifrii  :  nous  avons  a 
rc   sujet   11'   t('llloi;,'llHi«'e   du   caiiitaine,  (|Uoi(|i|e  cette  preUNC  Ik 

fût  pus  de  riejufur, car  réclmull'enieiit  des  uiains  siiHisait  |m)Iii- 
reii(li'i'  raison  d»-  la  diininutioii.  ()ii  sVsl  lieaucoui»  élevé  coiitic 
le  lénioi^niiife  du  maître  du  Itàtinieiit  ipii,  dit-on,  est  intéressé 
dans  l'a t l'aire  :  niais  cette  oltiection  n'est  ])iih  l'oiulée  :  son  ti'- 
nioiynne-e  est  leeu  tous  les  jours  dans  nos  cours  de  justice,  car 
il  est  à  niènie  de  iniiux  coiinaitre  les  laits  (pie  tout,  iiiitic. 
S()up(,'onnerait-on  le  capitaine  d'a\(»ir  soustrait  les  crains  '  (  C 
st'init  uni'  injure  yintuiti'  que  nous  rejetons.  N'oilà  pour  les 
har^-es  'H\  et  '^7.  (^Miiiiit  à  l.i  hiiri^je  No.  liô,  il  n'y  a  pas  de 
preuve  d'éidiaud'enient  des  erajns,  et  c'est  dans  cette  hiir^v 
(pleut  lieu  la  ])lus  >;riiiide  diminution  :  le  l'int  est  t''trann-e,  mais 
ipie  conclure  ^  (,^)iril  n'y  a  pas  eu  écliauH'emeiit  dans  les  liar^cs 
11*-'  2()  et  27,  lor.sipie  le  fait  est  constant:'  Cette  présomptiuii 
est  donc  liétruite.  Il  n  y  a  |)as  de  cause  proiivi'c  dans  la  Imroc 
u  '  '25,  et  le  fréteur  est  respousalile  des  "ii'icS  niiiiots  d'avoine 
(pli  ont  maïKpU'.  (^uaiit  aux  cas  où  il  y  a  lieu  aux  droits  de 
sureatarie,  j'admets   la    doctrine  de    IVtersdorf;  il   n'y  n  | 


lieu  de   les  reclamer  (piand  le  rc 


tai'd 


11  est  pas 
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lilS 
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taire  dt'  la  care;aison.  Mais  il  est  ])rouvé(pie  lor.scpu^  les  liainis 
sont  arrivi'cs  à  lîurlinoton,  le  i)ort  était  eiicomltré  de  vaisseaux 
appartenant  à  l'Appelant  et  celui-ci  ne  ])ouvait  les  faire  dc- 
cliare-er  parce  (ju'il  maïujuait  de  cliars  pour  transp(trter  le  j^a'iiiii. 
L'Appelant  était  donc  rcspoiisa'l»le  du  retard  (pli  s'en  est  suivi. 


je  n'accorde  les  frais  de  surrestarie  (pie  tlu  monient  i| 


ne 


Mais 

les  liaro;es  ont  accosté.  Il  est  prouvé  (pi'oii  pouvait  alors  le 
décharger  dans  trois  jours:  or,  on  a  mis  six  jours  pour  lu 
barge  n'''  2(5.  Le  grain  dans  l.i  hai-ge  n*"'  27,  pouvait  être  ih'- 
cliargé  encore  plus  promptenu'iit  puisipi'il  était  en  sacs,  et  ini 
a  mis  dix  jours.  Il  faut  accitrder  (piatre  jours,  .savoir  deux  à 
Ijaprairie,  pour  obtenir  une  assurance  ajirès  le  cliargeiiuiit 


ac( 


conipli,  et  deux  jours  à  Sorel  ;  nous  accordons  cpiinze  }( 


Kirs 


de  retaid,  et  $\0  par  jour,  suivant  l'usage  aux  i)orts  de  Mont- 
réal et  de  Burlington  ])our  les  vai.sseaux  de  10,000  niinots,  ce 
(pli  fait.SL50, somnu'  plus  que  sutiîsante  pour  couvrir  le  dcticit 
tians  la  barge  n'"'  25.  On  a  prétendu  ([Ue  pour  obtenir  des  frai.'^ 
de  surrestarie,  il  faillit  une  convention  expresse  à  ce  sujit 
entre  les  parties  ;  les  auteurs  sont  partagés  à  ce  sujet,  lorsi|n'il 
n'est  pas  prouvé  (jue  le  retard  a  cau.sé  un  dommage  réel  mi 
|)ropriétaire  du  vais.seau,  mais  dans  ce  dernier  cas,  ils  s(jnt  uiui- 
ninies  a  ilire  t|Ue  les  frais  sont  dus.    La  coutume  est  couronne 
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Il  (•(•Ile  iiiiiximc,  l't  iiotn-  ciMlf  fit  u  un*'  ilispusitioii  r\|in',sst'. 
Miiis  ici  il  y  n  plus,  pniHini'il  chI  pruiivô  ijUc  l'AppcInnt.,  par 
son  ji^^fciil,  a  promis,  Il  |{iirliii;^t<)ii,(|r  payiT  tons  li's  (loiiiiiin^i's 
(MiHcs  pac  !<•  rctiuil  «lu  ili''clia.r;;fiiii'iit.  Nous  coiilirmoiis  floue 
il'  jujfi'iin'iit  lit'  la  ('oui"  'l<'  l{r\  isioii  avic  iji'pt'iiH. 

1/'  piLCi'  Avi.wiN   cil.'    la  cansf    lapport/'c   an    \'.h'   vol.   des 
lirrisiinis  tics    Trihaihiiix,  p.  77(1).      (I   /..('.  A../.,   p.   IIH,  nfc 

I  /;  /,.,  !..  71(1.) 

M.   |)(>I!M  AN,  polir  l'Appelant. 
|).  (  iiitdi  \ltl>.  polir  riiitinié. 


SECRETING.-UNDUE  PREFERENCE. 

Coiid'  oi  (^)i'I-;I':n's  IIknoi,  Ai'I'Kai,  Sii>k, 

Montréal,  î)tli  Si-pteiiiLer,  |S(i7. 

l'nsrnt:  Di'VAI,,  C  .1.,  DlttlMMOND,  .1.,  MoMtKi.irr,  .1., 
and  .l(»ll\soN,  .1. 

(iMi.r  cl  lit.   IMaintilTs  in  tlu!  C'onrt  lielow,  Appelhints  and 
I  )n\\i;i,i,v,  Dci'enilant   in    tlie   < 'oint  ln'low,  Hespondent. 

Ihlil  :  Thiit  iiii  inidiie  iticierciice  jriveii  Ity  un  iiiHdlveiit  t(i  one  of  liis 
cri'ililors  liv  .sclliiîj;  liiiii  ^'onds  in  piiviiKtiit  cd' liin  rlaim,  i.s  not  »  "  .secro- 
tiiiv'  willi   iiittMil-  to  doriiiiKl."    iUid  don.s  nul  jiiHtily  tlie  Inhiio  ol' il  r'/^<(V(« 

(((/     f(  SjKllllIllIlhlIII . 

TIlis  WMs  an  apptal  froni  a  jndtrnient  reiidered  on  tlie  2(Stli 
iM'Iii'iiîirv,  liS(i(î,  liy  l»ad,'^d<'y,  .1.,  j^ivin^  jud^nieiit  l'or  tlie 
l'Iaiiitilis  for  deht,  iiiterest  aiid  costs,  hiit  j;rantin<r  tlu-  Del'en- 
(Iniit's  jietitioii  to  set  aside  tlie  en  pins  wliicli  liad  i.ssiied.  Ilere 
l'nlldw  tlie  reiiiarks  of  Jnd<,r(;  l)AI>(iLEY. 

liADdl.KV,  .1.  :  'l'iiis  case  conies  up  upon  tluï  nierits  of  tlie 
pétition  to  «piasli  tlie  cd/iùiK.  on  tlie  ^^'roiiiid  that  tli«^  allej^'a- 
tioiis  of  tlie  atlidavit  liave  not  lieen  estahlislied,  Tlie  allidavit 
sets  ont  tlie  erioun.JH  for  tlie  ari'est  :  tliat  tlie  Défendant  liad 
lu  en  for  soiiie  tinie  previously  insolveiit  ;  that  lie  hail  lieeii 
ivcently  uiarried,  aiul  inforined  Déponent  that  his  wife  (lesiicd 
liiin  to  go  to  tlie  United  States.  Tliis  desii-i!  on  the  part  of  his 
wil'e  was  of  course  no  justiheation  for   a  c((i>i(i.s.  She  wus  en- 

(I)  L(!  coiisigniitaire  l't  ])r(>i>i-i(''tiiire  d'uiK;  (|Uiiiititi''  i\v.  j^riiin  est  (rniiiptidilc 
l'M  iliiniiiiiincs  ciiviMs  lo  j)i'()pi'ic'tiiii<;  du  vais.sciiu  i|iii  la  tiiinsportc'  poiii-  tout 
ilrliii  iuiucoiuunu'  el  iiuitili!  appnrli' dans  k' dt'diargcint'nt  de  la  caiLjai.sKii  à 
liiiiirnil  inilii|U<'' dans  liî  couiiaissiîititnit  pnuf  Ma  liviaisoti,  iioiiiilistaiit  <|iH' ce 
ili'Iai  ail  (''ti'-  L'aus(''  ])ar  des  voitui'it'l'.H  i'in|>li)yt''.-i  pai'  ii'  consignât airo  pour  iccc- 
voif  ci'ttc  cargaison  et  la  transpoilcr  à  un  auln;  endroit.  J(  Iti mh  rxim  \s  dun  r- 
hill  <i  iil.,  ('..S.,  Montical,  SOMeptemlm;  IS02,  Hkktiiki.ut,  .1.,  I.S  I).  T.  11.  <'., 
P-  77.) 
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iitl('(I  to  lier  itjtinion,  iiinl  so  U>\\^  us  li)-r«|fHii'(>  wns  iiot  ciirrinl 
ont,  it  \v«'nt  l'or  indliiiii^.  'l'In  rt-  wnc  iiIhci  i  llrjriitioiis  ns  to 
|)('t'eii(l)mt  liiiviii!^  Iionowcfl  iiioncy  witlmut  Imviii^f  )'c|tiiii|  it. 
Tliis  wii-,  nnloilimiitcly,  nt'tcn  iloiir,  anil  ot'  itsi'lf  nHnnlcd  no 
juroiiml  lui'  Il  ciijtKiH.  Tlic  ]»riii('ij»iil  ^rdiiml  iillcf^c»!  vviis  tln' 
t'(»llt)\vin^f  :  'l'hiit  oji  tlic  pit-viou.s  diiy  |)r|i();;(iu  was  in  lin 
Htorc  Htid  pilier  (il"  liiiHiiii'ss  of  Dcrcininnt,  iiinl  wiis  int'oiiiicd 
tliiit  lir  Imil  Jiist  ^nt,  tliiDiin'li  stock  tîilviiiLî,  iiiid  tin-  •'stiiiiiid- 
ol"  vi\lut(  was  ><r),()()(),  wliicli  li^finc  was  (•((ircct.  Didnidiiiif 
visitfd  ilic  saine  ])lact'  tlic  l'oliowiiii;  day,  and  round  lliat  n 
liir^f  part  ot'  tlio  stoek  liiid  lit'»'n  tiikeii  iiway  ;  and  J)i'poiit ut 
saw  an  cntrv  in  tlic  liooks  of  two  iiai-cs  in  len'd.li  as  ol'  «■•(khIs 
sold  to  ont"  Walsli.  It  was  t'ni'tlit'rallcj,'i'd  tliat  Dclcndnnt  liad 
Ht'creted  tlicse  cHccts.  It  ci'rtainly  liiid  a  liad  look  tliat  to-da,y 
tlic  stock  slionld  lit'  tlicrc,  and  to-inoridw  tlirrc  slionld  lu- 
Icss  stock  njtoii  tlic  sliclvcs.  Mut  tlic  ciif'inistanci's  wcn  tlicM'  : 
On  thc  artcrnoon  of  tlic  day  on  wliidi  (  iaiilt,  tlic  J)cponcnt, 
tii'st  visitcd  tlic  pfcmiscs,  Walsli,  wlio  liad  f'ornicrli'V  liccn  in 
partiicrsliip  witli  tlic  Dcrcndant,  and  liad  advanccd  liini  i^l.KlO 
<)!•  !?l,'i()0,  scciuij;  tliat  |»i'occcdin;.,fs  in  hankniptcy  wcrc  l)cin^ 
adoptcd  a^ainst  liini,  wcnt  to  liiin  and  jii'oposcd  to  takc  ^oods 
to  covcr  tliis  dclit,  witli  thc  sccui'ity  of  a  pcison  wlio  was  pcr 
l'cctly  compétent  to  lie  sccurity,  tliat  tlic  j^oods  slionld  Itc 
returned  in  case  ol'  iiny  troulile.  (  îoods  wei'c  tlien  put  asidc  tn 
tlu!  aniount  of  SHOO  or  iii>!)()(),  wliicli  wcrc  cntcred  in  tlic  liooks 


as  sold  to  Walsli.  The  ^r(K)ds  wcrc  not  takcn  iiwiiy  tliat  ni^lit, 
but  wcrc  rcniovcd  tlic  nc.\t  niorning,  and  witliin  twciity-l'oiir 
liours  at'tcj'wards,  thc  rnsolvcnt  writ  was  issiicd.  'l'Iiii  Walsli 
found  it  ncee.s.saiy  under  thc  ciromiistanecs  to  rcstorc  tlie 
jroods,  and  tluy  wcrc  "ilaccd  in  thc  hainls  ol"  thc  assijuiuie,  so 
thiit  the  eicditors  suftcrcd  iio  lo.ss.  Thc  ]ioiiit  wliich  coiiies  up, 
thcn,  is  whcthcr,  under  thc  allcoation  ol'  tliis  fraudulcnt  sale. 
the  IMaintilf  would  hc  entitlcd  to  arrcst  tic  J)ei'cndant,  wli<' 
thoj"  the  sale  to  Walsh,  wlio  is  hiin.selt'  acreditor,  was  actually  a 
secreting  ol"  tho  (roods.  Tliis  sale  hcars  :'.ll  thc  apiiearancc  ot'a 
fjviudulent  jirclerence,  hut  it  lias  bccn  already  dccidcd  tliat  a 
fraudulcnt  préférence  is  not  a  s»  cr^tin^.  The  word  secretin^' 
conveys  thc  nieanin^  of  coviC(  iiliii;,  hidiii;^,  puttin<f  asidc  iu 
unfrequentcd  places.  Fraudulcnt  pi'clercjiee,  thcrefoiv.  does 
not  in  any  way  conie  withiîi  tlu  nieanin<i'  of  thc  lcc;al  terni 
sccretiiifj.  The  aet  of  scerctinir  his  l'fjccts  would  bc  a  scltisli 
act  t'or  liis  own  advantafje  :  whilc  a  piefcrencc  f^ivcn  to  a  pait- 
icular  créditer  is  not  for  tho  dobtor's  own  a<lvantaii;e,  but  for 
that  of  tho  creditor.  Nothin^-  is  shown  in  tliis  case  by  whicli 
an  intention  to  abscond  can  be  discovercd.  The  nipuix  bi'iii^, 
thcrofore,  based  nicrely  on  tho  profercnco,  tho  pétition  of  tlic 
Défendant  niust  bo  fjrantcd,  and  tho  cairias  (juashed,  (îault 
et  al.  appcalcd  froni  this  judgiuont, 
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l)rv,\l,,  ('.  .1.  :  lu  tliis  (nist!  o  iiiputn  issui'd  apiiii.st  i\w  l)o- 
l't'iuliint,  l>nt  was  set  usidr  in  tlic  CtMirt  Im'Iuw  on  iUv  ^'rountl 
tliut  tlit'ir  wius  no  prool"  of  IViuKlult'iit  sccTi'tion  i»y  tlio  Djît'on- 
iliiiit.  TIti!  iiiHJoiity  ot'  ih(>  court  tliink  tliut  tliis  jiKlpucnt 
sliDiild  1)0  continnt>(i,  Ixit  I  uni  ol'  utlititrcnt  opinion.  'l'Iut  wliolo 
(Msr  tnnis  u]ion   tlu^  inttM'prrtntion  to  lu;  put  upon  tlic  wonl 


sfcrctniL'. 


'riif   factH  of  tli"  cas»'  art"  tliat    tlic  Di-ffiniant 


ImIii^  tlic  l*lnintiti"s  «Iclttor  mmI  Ix-inn-  insolvcnt,  niadt;  ovtT  a 
|i(iiti(>n  of  liis  pi'upcrty  to  Mr.  W'alsli,  anotlur  .A'  liis  crcditors. 
it  is  ciiiitendcil  tliat  tliis  was  only  an  unilu»'  prclcrcncf,  an<l 
(locs  not  aniount  to  a  iVaudulent  Hccrotion.  But  vvhat  ini>aiiin;^ 
OUI  tic  civc<»  to  tlic  terni  "  sccrctin^'"  it'  it  lie  not  a  .scci'ctiiif^ 
tu  |iiil  propci'ty  l)(\vond  thc  rcadi  of  tlic  crcditoi-s,  as  was  dont^ 
in  tliis  case  f  Suppose  tho  Det'cndant  liad  sold  thc  cttccts  in 
i|iicsti()ii  and  put  tlic  nioncy  in  liis  jiockct,  would  not  tliat  liavc 
li(  fil  a  scci'ctinj;'  ot'  liis  cHccts  f  I  ani  ol'  opinion,  wliciievcr,  liy 
iiiiy  iiiipro|)cr  nioans,  a  oreditoi*  is  deprivcd  liy  liis  dehtor  ol' 
tlic  iiicans  of  ^cttin;^  liis  just  daims,  tliat  sucli  act  is  a  sccrct- 
iii},f.  Tlic  iiiajority  oV  thc  Court,  liowevcr,  arc  ot'  opinion  to 
cdiitirni  tlii-  jud^mcnt. 

No  l'cniarks  wci'e  niadc^  Ity  Druniniond,  Moudcict  and  .loluj- 
sou.J.I.,  wlioconcurred  in  confirniinj,' tlu;  judi^nu'ut.  (I  L.  C  L. 
./.,  p.  11!);  :{  L  ('.  L.  J.,  p.  5(1.) 

l'KUKiNS  and  Stki'IIKNs.  for  tlic  Appellants. 

.M.  DollKiMY,  foi-  tlic  Hospondent. 


COSTS. 

Sui'EUlou  (yOUUT,  Montréal,  2.Sth  Kchruary,  18(jG. 

Présent:  Hadoi.ey,  J. 

l'.oNNKM,  r.s.  MlLLEll  H  al.,  and   Woods, '!'.  s.   and  l'iaintiff 
coiitcsting. 

// /f/;  That  wlierc  tliP  riainlifl'litiB  liecii  ledto  rontest  tlio  derlarii- 
tiiiii  (if  a  «rariiislioi',  owlnj:  to  itevairiunioi-H,  lio  iiiay  discontinue  tlio  eon- 
teslatiou  witliout  boing  Bulijected  to  pay  costs. 

lÎAl)(iij;v,  J.  :  Tho  l'iaintiff' liad  obtained  a  jud(i;nientagainst 
Miller  &  ('(>.,  wlio  afterwards  dissolved,  an»!  Woods,  eue  of 
tluit  Company,  becaine  a  partner  iv  anotlior  firin.  Plaintiff 
lifini,'  infonned  that  he  had  taken  a  large  quantity  of  goods 
fioiii  tlie  old  fîrni  to  tlie  new  one,  put  an  attachnient  into  tlie 
lianils  of  the  new  finn.  The  ficrs-Huisi  came  up  and  niade  a 
LÇi'iu  rai  déclaration  that  gave  no  information  at  ail,  The  cou- 
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séquence  uastliat  l'iaiiititt'  contestod  thc  dncliinifcioti,  tiiid  tlir 
(|ii«'sti()ii  came  up  wliotlu-r  on  tliis  contestation  tiio  Plaint itl 
sli(Hil<l  liave  costs  or  not.  1  ani  ot'  opinion  that  tlie  tiers-saisi 
liavin^'  invite»!  tlu;  contestation  I)y  tlie  vaifueiiess  oi'  liis 
tieclaration,  lie  otijrlit  not  to  liave  costs  aj^ainst  PlaintiH' dis 
continuin^  tliat  contestation.  (1  A.  0.  L.  J.,  p.  122.) 


AMEMDMENT  OF  OPPOSITION  AFTER  ARGUMENT. 

Sl'PERloR  ('ol'RT,   Montréal,  2Stli  Kel-irnary,  lS(i(!, 

Pre.scnt  :  MoN'K,  .1. 

Johnson  rs.  Watts,  o/n/  Watts,  ()])|)osant. 

MoNK,  .1.  :  Tliere  was  An  opposition  in  tliis  case  to  a  jmljn- 
nient,  an<l  al'ter  tlie  arir^niient  on  tlie  opposition,  ci-rtain  le- 
ceipts  were  l'ound,  siiewinj^  tliat  tlic  wlnde  aniount  lias  Im-iii 
jiaiil.  Tlie  Opposant  iiow  asks  to  he  filloweil  to  anieini  liis 
op|iosition  on  payineiit  oT  costs.  It  is  nr<fe(l  tliat  no  aiiieiid 
ment  can  lie  allowed  al'ter  tlie  oise  lia,s  been  taken  en  délihén'', 
liut  as  tlie  motion  is  sustained  l>y  tlie  pi'o<luction  ol"  docnniciits 
foui'd,  tlie  Court  is  ol'  opinion  tliat  tlie  motion  nnist  lie  allow 
ed,  on  jiaynieiit  of  i'ull  costs.  (1   L.  <■.  L.  J.,  \).  122.) 


CARRIER. -RECEPTION  OF  THE  600DS. 

Coi'RT  or  (^)rEEN's  l)KN(  M.  IN   ApPKAL, 

Montréal,  2nd  Mardi,  lS(î(i, 

IVcscnt:  Di'VAi,,  C.  .T.,  AvLwix,  J.,  Mereditii,  J.,  Diu'.m- 

MON'I),  .1.,  and  MoNDKMlT,  .1. 

WatI',  l'Iaintirt"  in  tlie  Court  lielow,  Ap])ellant,  (nid  (îol'l.l)  d 
«f/..  |)(d'«'ii(laiits  in  tlie  Court  lielow,  (f/u/ .Jaccji'KS  r/ ((/.. 
intei'venin^  jiai'ties  in  tlie  Court  lielow,  llespondents. 

1 1(1(1  :  Tliiii,  if  tiio  (•oiisiKiit'e  (if  ^imhIs  i«  not  rctidy  to  n-w'ive  tlu'in, 
tliat  tlie  carrier  can  store  tliein  at  liis  expense. 

'l'Iiis  was  an  appeal  t'rom  a  judf.(nient  ol"  the  Superior  Court, 
r(Midere<l  liy  Mr.  Justice  Smith,  on  tlie  îMst  Octolier,  isti4. 
'IMie  action  was  l)rou<flit to  revendicate  !),!I4I  liuslu'ls  o!  wlnat, 
.seized  in  tlie  jiossession  ol'  Défendants.  The  judj^nient  reco;,'- 
nized  Del'endant's  ri^dit  of  lien  for  a  stora^e,  and  also  tli<' 
ri^htof  the  intervenhio;  parties   to   tho  sum  of  !$1,().S(),  for  tln' 
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(•!iniap[(M)r  tlic  wliciit  t'roin  Ch'vclaïKi,  Oliit),  to  MinitrcMl,  mikI, 
alsti,  tlit'ir  l'iglit  to  lu;  paid  thc  t'i'ci^lit,  ont  oi'  tlie  procciMls  ol' 
(lie  wlicat.  It  was  on  tlio^'c  two  items  ot'  stora^c  aiul  hcij^lit 
tli.it  l*laii\tirt' a|)|H'al('<l.  riic  wlioat  arrivt'd  at  Moiitnal  aliout 
oiif  (l'clock,  on  thi!  KJth  Octohor,  1S()2,  in  t\\^i  A  roii.  .laiics 
\'  ('().,  tln'  consif^nees,  (iiriK'.tcd  tlie  /ly;«7i  to  go  aloiîi^  sidt- of 
\\\i' ('(ih'(/<nti<t.  Slic  wciit  aloiig  niflc,  (;arly  on  tlic  IStli,  aii<l 
i'niiiid  lier  fliscliai'ging  coals.  'riic  Avon  soon  aTtci'  wcnt  away, 
()M  tlie  gronnd  tliat  tho  <'alt'(l()t)i<i  w>w  not  ready  to  rcei'ivt! 
tilt'  wlicat,  wliich  was  thcn  storcd.  'l'hc  wliole  caH(;  turncd  on 
tliis:  was  tlu-  ('diction id  rrinly  to  rccivc  tlii'  wlicat,  and  wcic 
tlic  iiitcrvcniiig  parties  jnstilied  in  storing  wlicn  tliey  did  ^ 
Tlic  (  "ourt  liclow  liaving  niaintained  tlie  ritjlit  ol"  storage 
ai^îiiiist  l'Iaiiititr,  tlic  ju'cHcnt  appcal  was  ln-onght. 

Mkhkditii,  .).,  said  it  was  to  Itc  regietted  tliat  l)otli  parties 
liad  stood  so  deterniinedly  upoii  tlieir  extrême  riglits.  'l'Iic 
aiiioiiiit  inv(jlved  was  now  sevei-al  liuiulrt'd  ])ounds,  wliercas, 
at  lii'st,  it  was  only  about  8100.  It"  tlie  Artni  liad  waited  a 
short  tinie,  tliis  loss  would  hâve  Iteen  avoided,  liut  IMaintill 
positively  ret'uscid  U,  pay  for  lier  détention.  Prompt  ilcspatch 
iii  loading  a,nd  discliarging  was  ol"  importance,  and  liad  liecn 
sti|inlated  foi'  in  tlie  contraet.  The  évidence  showed  that  tlic 
iiitei  veiiing  pai'ties  were  justified  in  storing  the  wlic^at,  the 
diihihiiilii  not  IteiiH'  rea«lv  to  receivc  lier  carjfo  on  the  ITtli. 
.\s  to  the  75  liusliels,  alleged  short  «Iclivery,  lie  would  lia\  c 
liccii  disposcd  to  modify  the  judgment  to  thi.s  exti^nt,  lait  ail 
tiic  juducs  were  aj^reed  in  saying  that  tlit^  jiidnnicnt  iinist  lie 
coiitiiiiicd.  .ludgnient  contirmecl  unanimonsly.  (2  L.  ('.  A../., 
]..  1!».) 

'roiîiîANCK  and  MoHlus,  for  AppcUant. 

\.  HoliKItrsox,  Q.  ('.,  for  Keapon<lcnts. 


il 


RESPONSIBILITT. 


Col  i!l'  Ol"  (^IJKENS  r>KN('H,  IX  Al'I'KAI., 

Montréal,  ind  Marcli.  lN(i(i. 

l'rcsciit:  ])i;vAl,,  (;.  ,).,  AvLWiN,  .).,  dissenting,  Mo.ndklkt,  J., 

and  Dki'MMoni),  J. 

•MoNTUKAi,  CiTV  PA.ssEN(iEi{  Kaii.wav  Co  ,  Défendants  in  the 
Court  helow,  Vpj)eIIants.  (dx/  i5l(i\oN,  l'Iaintifi"  in  the 
Court  l)clo\.',  Hespondent. 

//</'/:  Tliat  an  articii  for  daimijrcs  willnot  lio,  wlieiv  tli(\  injnrv  is 
tlic  rosnit  til"  pure  accident,  and  where  iio  m'j;lijieiice  caii  Imî  iinpiiu'd 
to  tli«'  DoioiiduntH. 
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This  wrts  an  appeal  from  a  jmlgniont  of  tbe  Superior  C'ourt, 
reiitlered  by  Monk,  J.,  on  the  8()th  Apiil,  18G4,  condenininff 
the  Company  to  pay  tho.  suni  of  !?()00  damai^en,  for  tlu'  dcath 
of  Plaintiff's  son,  killed  hy  one  of  the  cars,  in  July,  LS(J2.  Tlic 
action  was  broufjht  for  £500  «lanincres,  £200  for  tlie  expense 
of  brinj^inp;  up  the  child  to  the  tinie  of  his  deatli,  and  £.'ÎO0 
for  expenses  of  interinent,  and  for  the  father's  ^rief  at  the 
h)ss  of  his  child.  Tlie  accident  occurrod  in  St.  Joseph  Street. 
The  car,  at  the  tinie,  was  goin^  west,  at  a  nioderate  l'ate  of 
speed,  and  had  ^one  a  short  distance,  beyond  Versailles  Street, 
when  Plaintiff"s  child  snddenly  ran  froni  behind  a  cart  on  to 
the  railway  ti-ack,  directly  in  front  of  the  car,  where  he  was 
instantly  knocked  down,  and  rnn  ovei'  l)y  the  car,  before  the 
driver  conld  stop  it.  The  Défendants  contended^,in  the  Court 
belovv,  that  they  were  not  liable  in  any  sum  whatever,  chieHy 
because  the  laïuentable  occurrence  was  the  resuit  of  pure 
accident,  in  so  far  as  they  were  concerne»!  ;  and,  also,  because 
it  did  not  appear  to  them  that,  under  the  circumstances, 
PlaintiH'  had  a  right  to  deniand  any  ])ecuniary  rémunération 
for  the  de.-ith  of  his  infant  child.  Damages  coukl  be  given 
only  in  proportion  to  the  injury  resulting  from  the  death  to 
the  parties  for  whom  the  action  lias  been  brought.  The 
Défendants,  in  appealing  from  the  judgment  iigainst  them, 
urged  tluit  the  "  injury,"  the  amount  of  which  is  to  be  the 
measure  of  damages,  iti  an  action  for  the  benefit  of  the 
survivors,  must  be  a  material  injury,  capable  of  estimation  in 
money,  upon  soine  practical  basis,  either  spécifie  or  gênerai, 
and  that  damages  could  not  be  granted  as  a  mère  .Holaiium 
for  the  feelings  of  the  complainant. 

AvLwiN.  J.  :  I  am  not  disposed  to  rever.se  the  judgment. 
1  would  liold  the  Company  to  the  strictest  responsibility. 
1,  therefore,  dis.sent  from  the  judgment  of  tlu-  Court. 

Drv.xL,  C.  J.  :  It  is  beyond  a  doubt  that  the  driver  was  not 
in  fault  hère.  He  had  no  opportunity  of  stopping  in  time,  for 
he  could  not  see  a  little  boy  that  snddenly  ran  in  front  of  the 
horses.  The  judgment  is  thei'efore  reversed. 


Judgment   rever.sed,  Avi.wiN,  J. 


dissenting. 


(2  L.  C.  L.  ./., 


p.  21.) 

Ahijott  and  Dorm.\n,  for  Appellants. 

Lehl.wc,  C.xssidv  and  Lkhlano,  for  Respondent. 
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OPPOSITION  A  FIN  DB  DISTRAIRE. 

Court  of  Qfeex's  Bknch,  i\  Api'eal, 

Moutival,  2ikI  March,  18G6. 

Présent  :  Mekeditii,  J.,  Aylwin,  .T.,  Duummoxd,  J., 
and  MoXDEI/ET,  J. 

l'iANoYEli,  Plaintirt'ili  the  Court  below,  Appcllant,  (ind  Bl'T- 
l.EU,  Opposant  in  the  Court  below,  Respondent. 

//«■/(/:  Thiit  a  prison  who  liolil  in  hur  own  iiiimo  ili«  title  to  a  pro- 
jiorty  wliicli  lielongs  lo  an  otlier  (îiiiinot  make  an  op[»o.siti<)n  àjiu  de  r/i.t- 
Irairi'. 

Certain  real  property  luivinj,'  heen  taken  in  exécution,  as 
Ixlon'inir  to  Lothrop  Clianiberlain,  Défendant  in  tlie  Court 
lirli.w,  llespondent,  by  liis  opposition  à  fin  de  di'<tr(iire,chnin- 
eil  the  hmd  under  a  deed  of  sah".  to  hiiiiseif.  This  opposition 
wus  contt'sted  by  Appelhmt  on  the  f^round  that  the  hmd  did 
nut,  in  reality,  behinuj  to  Opposant,  lait  that  he  hehl  it  for 
J)efen(huit,  wiiuse  property  it  was.  It  appeared  in  évidence 
that  the  hmd  either  beh)n^ed  to  l)efen(hmt,  or  tu  the  ohl  tirni 
nf  llaxter  and  Chaniberhiin,  dissolved  twenty  years  previously, 
i»f  wliich  Défendant  was  a  partner.  Mr.  Justice  Short  liaving 
iiiaintained  the  opposition,  tiie  Phiintiti"  appeabnl. 

Meukdith,  j.,  was  of  opinion  that  the  opposition  shouhl 
hîive  been  disnii.ssed.  The  Op])osant,  beinij^  nierely  an  agt'nt, 
liad  uo  right  to  file  an  opposition  in  his  own  nanie.  Jndgiiient 
nvvrs.'d.  Cl  L  C.  L  J.,  p.  21.) 

S.wiioKN  and  Hhooks,  for  Appellant. 

Fki.iun  and  Fei/I'dn,  for  HesponiK-nt. 
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EXTRADITION.-PROCEDURE. 


ColKT  Ol'  Ql:EEX'.S  BeNCH,  L\  Al'I'E.Vl,, 

Montréal   !Jtii  March,  l.SOO. 

l'r'sciit:  DrvAK, C..T.,  Avi.wix,.!.,  Mkhf.dith,.).,  M()NI>i:let, .T., 

and  DiiL'M.MoXD,  J. 

A'.'' //(/*7f  James  Mii/rox  Bkonvx. 

I[  l'I:  That  a  warrant  nf  ('(imniitment  under  tliM  Kxtra<lition  Tr^aty, 
«liili  oinits  tn  stato  tliai  tlio  accuNed  was  bniUL'lit  hefore  tlie  niaj;i8- 
['at",ui  thaï  the  witni'sscs  aiiaiiist  liiin  wtM'e  exatn'iied  in  lii.i  prH.-i(;nc«, 
i>  Il  I  1  iipiin  iho  faci!  oC  it  aiul  niust  bo  set  aside. 
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In  tliis  case  a  writ  uf  /uiheas  cor'pus  had  heoii  ordoi-cd  to 
isHUo  on  tli(!  prcct'clinf;  day,  l'ctui'nablo  immédiate.  Tiio  case 
ao;ain  canu;  up  on  tlie  return  of  tlit;  writ. 

DrvAL,  C.  J.,  said,  tliis  case  liad  Vteen  so  t'ully  arifUL-d,  for 
st'Vfval  days  p'ist,  tliat  no  fui'tlu'i'  liglit  conld  possilyly  lie 
thi'own  npon  it.  Tlii'  judges  onteftaiiuMl  no  doul>t  wliatcvc  r 
tliat  tlie  iiian  should  bo  discliargcd.  It  was,  tlicreforo,  ordcicil, 
tliat,  it  appearing  npon  tho  rotni'n  to  tlic  wi-it,  tliat  the  wîu- 
rant  of  coniniitnient  in  virtue  of  wliich  Hrown  was  ne  . 
dctained,  was  bad,  he  be  dischaiged  froiu  cnstody,  bis  déten- 
tion being  illégal.  The  case  was  certaiidy  one  of  veiy  great 
importance.  In  tlie  tirst  place,  it  was  of  importance  to  tlic 
libert}'  of  the  subject.  It  was  not  an  (Ji'dinary  case  of  depiiv- 
ing  a  inan  of  lii«  liberty,  and  leaving  liim  in  tbe  country,  but 
it  was  a  case  of  sending  him  ont  of  the  country.  It  niiglit  bc 
said  that  this  man  was  not  a  British  snli)ect.  Still,  he  was 
within  British  territory,  and,  so  loiiix  as  he  was  in  Britisli 
territory,  he  owod  allegiance  to  Hei'  Majesty,  and  owiiig 
allegiance  he  was  entitled  to  protection.  Ff  extradicteil,  not 
only  would  lie  be  deprive(l  of  his  liberty,  but  he  would  bc 
sent  ont  of  the  Queen's  dominions,  and  this  no  court  had 
powei-  to  do,  unless  in  accordance  witli  the  law.  It  should  be 
well  understood  that  this  court  was  jm-pared,  most  fully  ami 
faithfully,  to  exécute  the  stipulations  of  the  Treaty,  and  that 
the  Judges  would  not  encourage  or  suH'er  any  (juibbling  witli 
its  teims.  If  the  Judges  saw  that  a  party  faivly  came  within 
the  ]irovisions  of  the  Treaty,  it  would  be  in  vain  for  him  tu 
attempt  to  escape  by  excejjtions  à  hifurme.  The  Court  wouM 
not  listen  to  such  e.\ee[)tions,  luit  wouM  si'e  that  justice  was 
donc.  It  was  intimated  ovi>r  and  over  airain,  that,  if  there  was 
a  mère  informality  in  this  case,  another  warrant  miglit  bc 
substituted  by  the  magistrate.  Xothiiig  of  the  kind  bas  becii 
dune.  We  must  su[)pose,  therefore,  that  the  magistrate  had  a 
reason  for  not  doing  so.  We  hâve  to  determirie  as  to  the  war- 
rant l)efore  us,  and  we  hâve  no  hésitation  in  saying  that  it  is 
illégal.  Not  otK.'  of  the  requirements  of  the  amended  Aet,  '24 
Vie.,  cap.  (i,  lias  been  complied  with.  The  Statute  says,  lirst, 
that  the  party  shall  be  charginl  upon  oath,and  the  magistrate, 
thereupon,  shall  bave  him  arr  'sted  and  brought  before  him. 
I  believe  the  majority  of  the  Judges  ai'e  agreed  that,  if  tlic 
man  is  already  before  the  magistrate,  it  is  not  nece.ssary  te 
issue  a  iiew  warrant,  because  the  object  of  the  warrant  is  tlic 
arrest.  But,  if  the  man  is  before  the  man-istrate,  wliat  is  to  lie 
doue  i*  The  magistrate  may  examine  upon  oath  any  persoiis 
touehing  tlie  trutli  of  the  charge,  and,  U]ion  such  évidence  as 
aceording  to  tin-  laws  of  this  l'rovin(;e,  would  justify  the  .qi- 
prehen.sion  and  comniittal  for  trial  t)f  the  person  .so  accused. 
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il'  tlii'  ci'iuKi  liîul  been  coiutiiittod  hcre,  it  sliall  bo  iHwfiil  for 
sut'li  iiiMnistnito  tu  issue  liis  warrant  t'or  tlie  coimnitiiient  ut' 
tlii' -pt-rsoii,  till  surronderod  or  dischuroed  Hi-re  was  a  vcry 
iiii|M)rtaiit  jn'oviso,  which  umst  bn  fulHlled.  (j!r<'at  Britaii»  liad 
Ilot  yiL'l<led  to  the  deiuuuds  of  foreign  powers.  She  said  :  it  is 
iiot  sufHcient  that  tbis  is  a  criiuo  in  your  country  :  it  iiiust  be 
a  crinii!  in  this  country.  We  sec  tbc  objcct  tbo  Législature 
luid  in  view.  It  niust  appeai',  upun  tbe  warrant  of  conuuit- 
iiHut,  tbat  tbe  accused  bad  been  Itiougbt  before  tbe  niagis- 
tmte,  an<l  tbat  tlie  niagistrate  oxaniined  witnesses  in  bis 
|)i('St'nce,  in  tbe  ternis  of  tbe  said  act.  We  see,  at  once,  tbe 
iiiipoi'tance  of  coniplying  witb  tbis  ;  for  no  one  woubl  prétend 
that  a  fJritisb  subject,  or  even  a  stranger,  could  be  sent  out 
of  tbe  Qucen's  dominions,  witbout  liaving  beard  wbat  was 
iilleged  against  bini,  or  liaving  an  opjwrtunity  of  giving  any 
(X'ilanation.  Tbis  was  no  idle  form  ;  it  was  essential  tbat  it 
sliould  appear  on  tbe  face  of  tbe  warrant;  and  tbis  Court,  in 
tlie  exercise  of  its  controUing  and  superintending  powers, 
iiiust  sf.'e  wbetber  it  bad  been  coniplied  witb.  Anotber  ()Ues- 
tioii  iiiigbt  arise  wbetber  tbis  C<»urt  niigbt  not  substitute 
anotber  wari'ant.  No  j)recedent  bas  been  eited  in  su{)port  of 
sncb  a  rigbt.  In  Bissett's  case,  tbe  Court  of  Queen's  Hencb 
(Iciiied  tbe  rigbt.  On  tbis,  bowever,  we  pronounce  no  opinion. 
Tlic  niagistrate  was  fuily  aware  tbat  be  bad  a  rigbt  to  sub- 
stitute anotber  warrant,  and,  nf)t  baving  donc  so,  it  would  be 
w  long  for  tbis  Court  to  take  an  initiatory  proceeding  in  tbe 
iiiiitter.  Tberefore.  tbe  Court,  wbile  it  leserved  any  décision 
on  its  powers  in  tbis  respect,  would  not  interfère.  Nor  would 
it  pronounce  an}'  opinion  upon  tbe  power  of  a  Judge,  in 
vacation,  to  substitutif  bis  own  wanant.  Tbe  case  o¥  tbe 
Clicsapeake  fuUy  eontirnied  tbe  view  taken  by  tbe  Court  in 
tliis  case.  But,  witbout  référence  to  précédents,  be  believed  a 
caivful  attention  to  tbe  genei-al  principles  of  lavv  would  satisfy 
any  one,  tbough  not  a  lawyer,  tbat  tbe  rulc  laid  down  l»y  tbe 
Court  was  reasonable,  and  regard  for  tlu'  liberty  of  tbe  sub- 
ject impcratively  called  upon  tbe  Court  to  cnforec  tbat  rulc. 
'l'Iie  Court,  tbcn,  being  clearly  of  opinion  tbat  tbe  wari-.mt  of 
coannitment  was  bad  and  insutlicicnt  tu  «K^tain  tbe  prisoncr, 
would  order  bis  disebarge. 

Avi.wix,  J.,  entirely  coneurred  in  tbe  opinion  of  tbe  Cbicf 
-histice. 

Mehedith,  J.,  said  it  was  witb  regret  be  coneurred  in  tbe 
iudgnicnt  about  to  bc  rendei-ed,  but  be  was  of  opiidon  tliat 
tl\i'  case  did  not  admit  of  doulit.  'l'iie  magistrate  nctcd  uiider 
il  -'pccial  autbority,  and  bis  comnntment  ougbt  to  sbow  upon 
tlic  bice  of  it  tbat,  at  least,  in  ail  matters  of  importance,  lie 
liad  billowed  tbe  ilirections  of  tlu'  statute.    In  tbe  présent  case, 


î 


M 


fmf^mi 


222 


RAPPORTS   JUDICIAIRES    UEVISKS 


it  (loos  not  appear,  u^  on  thc  i'aco  of  tlie  coniinitiuent,  that  tho 
prisonei-  heard  tlie  évidence  against  liim,  or  even  Jmt  he  was 
before  the  niajjfisti'ate.  And,  were  vve  to  hold  such  a  coiniiiit- 
nient  valid,  we  would  in  etf'ect  say  that  a  person  may  he 
surrendered,  undor  the  Treaty,  vvitliout  having  had  aiiy 
opportunity  of  ottering'  an  exphmation,  respectinj^  the  cliarjjfe 
broujfht  against  hiin,  t)r  knowiny;  even  by  vvhut  évidence  tliut 
charge  was  supported. 

MoNDELET,  J.,  said  it  wa»  to  be  re^retted  that  the  case 
slionM  i'ail  ;  but  the  responsibility  was  tiot  upon  the  judges. 
They  were  anxious  to  carry  o\it  the  'î'reaty  to  the  fullest 
extent  ;  but  it  nuist  be  donc  according  to  1.  vv.  iV  spécial  power 
given  by  a  spécial  law  niust  be  exercised  with  niuch  greater 
caution  than  powers  conferred  by  the  coinnion  law.  He  t'ully 
concuned  in  the  renmrks  oF  the  other  judges.  Prisoner  order- 
eil  to  be  di-larged.  (2  L  C.  L.  ,/.,  p.  23.) 

B.  1)k\-  ,v  Petitioner. 

T.  K.  i  >      for  the  Crown. 


OBT-^  "IXt    -OuDS  WITH  INTENT  TO  DEFRADD. 

Court  ok  Queen's  Bench,  ix  ai'peal, 

Montréal,  !)th  .lune,  l<S(i(). 

Présent  :  Du  VAL,  C.  -T.,  Meredith,  .).,  1)rummoni>,  J., 
and  MoNDELET,  J. 

KE<ii\A  VH.  McDonald. 

Tiie  l>eieii(laiit  wius  iu'licted  for  ()btiiiTiin<r  poods  frnrn  T.  II'.  A'.,*\vitli 
iiiti'iit  to  (Icfraud,  iviul  coiivicted,  on  evidniue  which  showed  tiiat  lie 
Iiad  obtuincd  froin  7',  H'.  A*,  un  order  for  tlie  dc^livory  of  the  «rood-Mirn- 
niising  to  pay  cash,  but  failinji  to  do  so,  and  becoininir  inaolvent  a  ftw 
days  after.  Ile  ha  1  had  oiher  transaction.s  with  T.  \V.  It.,  and  had  nu't 
hi.s  eneajroments  in  tliein  : 

IJild  :  That  tho  fonvittion  w as  .sus^tained  by  the  évidence  and  could 
not  be  distnrbed. 


The  Défendant,  John  McDonald,  a  trader  of  Montréal,  had 
been  indictecl  for  ol)taiiung  goods,  with  intent  to  defraud  : 
the-speeitic  charge  being  tliat,  on  tlie  25th  of  May,  18(55,  at 
Montréal,  he  obtained  froni  Thomas  Walker  Rajihael  100 bar- 
rels  of  flour,  of  the  value  of  S540,  with  in.tent  to  defraud.  Tlic 
substance  of  the  évidence  againstthe  prisoner  at  the  trial  was 
as  follows  :  Thomas  W.  Raphaël  stated  :  "  Cn  the  25th  Mny 
last,  I  made  to  Défendant  a  cash  sale  of  100  barrels  of  tioui- 
!ii'ô40.    1  gave  hiin  au  order  on  llalliday  4;  Bros.,  for  thcdeli- 
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v<iy  of  the  flour,  whicli  was  delivered  to  hini.  On  tiie  27th,  I 
met  hiiii,  and  îiskt'd  liini  for  paytnont.  Ho  told  nie  ho  wonld 
])iiy  nio  on  Monday  tho  '2!)tl».  On  Monday,  he  dit!  not  pay  nio, 
iKir  lias  ho  paid  ino  at  ail."  On  cross-oxainination,  witness 
statcd  that  he'  Imd  had  other  transactions  with  the  prisonor, 
îiiid  this  vvas  tho  only  ono  which  had  not  Itoen  met.  John 
C'raitï,  bookkocpor  to  T.  W.  Raphaël,  deposed  as  fellovvs  :"  On 
niy  asking  what  he  had  dono  with  tho  ^n'tO,  ho  (the  prisonor) 
aiisworod  he  had  paiil  a  part  ot'  it  to  Laidlaw,  Middleton  & 
('().  I  askod  hini  it"  he  wonld  retnrn  the  flour  or  part  ot"  it. 
Ho  answorod  he  conld  not,  havinrij  nuide  away  with  it.  He 
said  also  ho  had  no  hooks,  and  could  not  say  what  his  assets 
and  lialiilitios  aniountod  to.  I  askod  hini  :  "  At  the  tiine  yoti 
houi^ht  that  tiour  t'roin  Raphaël,  did  yon  know  you  wore 
nnahle  to  payfor  it  f  "  He  answered  :  "  I  did."  The  Jurj'  fonnd 
Défendant  guilty.  At  the  trial,  the  t'ollowitig  points  wore  ur^ed 
hy  .Mr.  CaiîtEH,  Q.  C,  Défendants  conn.sol,  and  roservedby  Mr. 
.Iu>tic'f  MoXDKi.ET,  tho  jnd^e  presidiii^:  "  Ist,  That  the  indict- 
iiiiiit  did  not  spooify  the  nanie  of  any  person  or  por.sons  in- 
tcnded  to  ho  ilofrandod,  such  alle<;ation  heiiifj  noce.s.sary,  as 
section  2!)  of  chap.  0!)  C.  S.  C.  did  not  apply  to  the  offonco 
croiited  l>y  sec.  7.S  of  chap.  !)2  C.  S.  C.  2ntl,  that  the  évidence 
did  not  ostal)lish  the  charyo  in  tho  indictnient,  of  olitainin<r 
so  niany  barrels  of  Honr,  lait  that  what  lu;  did  ohtain  froni 
tlie  prosecntor  was  a  valuahle  .socnrity,  viz.,  a  dolivery  order." 

DiVAL,  C  .T.  :  We  consider  the  évidence  in  this  case  (piito 
sutficient  to  iustit'v  tho  verdict.  Sentence  will,  thereforo,  he 
pronouncod  upon  Detcnihint  at  the  ntîxt  terni  of  tlie  Queen's 
BeiH'Ii,  sittin^'  on  the  Crown  side. 

Tlie  rccorded  jud^nient  of  tho  court  was  as  fellows  :  "  It  is 
ennsidered,  adjud^red,  and  finally  deternunod,  by  the  coui't 
iiiiw  liero,  pnrsuant  to  tho  Statnto  in  that  hohalf,  that  tho  ver- 
dict of  the  Ju"y,  and  the  conviction  niado  and  rendered 
M;,Minst  the  prisonor,  ought  not  to  be  disturbed  by  reason  of 
iuivtiiini.;'  containod  in  tho  said  case  transniitte<l."  Conviction 
ullu-iiied.  (2  L  a  L  ./.,  p.  :U.) 

K.  Cautek,  Q.  c,  t'en-  the  Défendant. 

T.  K.  Ram.s.vv,  for  the  Crown. 
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PARTNERSHIP. 

Sll'KKIok  (îol'K'l'   l\  Rkvikw,  Moiiti-eal,  '.U»i  Mardi,  iSUd. 

Présent:  Smitii,  .).,  Bkktiielo'I',  .1.,  îukI  MoNK,.!., 
KaUIJKI.L  /'.s.  (îLA.S.SKOHD  r/  (*/. 

A  Bteamlmiitcaptiiin  advanct'd  rnoiiies  totlio  owiiers,  on  tlioir  pmmiso 
tiiadinil  Iniii  usa  partner.  It  did  not  a|i|)i!ai',  fVoin  tlio  (uidonct^,  tliiit 
tli«  pnnni-'e  \va8  carricd  ont.  J^os.sp.s  havin^i  Ixkmi  inciirivd  in  rnnniiij: 
(lie  vcsscl,  it  was  hroixcn  np. 

//(/(/;  Tliat  tlie  caplain  liad  not  bcconic  a  partner  and  was  imt  lial>ic 
l'or  any  .-ium^  of  tlie  ioH-es. 

Smi'I'II,  J.  :  '!Miis  is  an  action  lironglit  liy  l'Iaintitt"  a^jaiiist 
tlie  tirni  oi'  (Jlasst'onl,  Jones  &  C'o.,  to  recover  about  81,200, 
l'or  nioney  advancod  V)y  hini,  for  salary,  anil  superintendinij; 
tlie  liuildin^  of  a  steanilioat.  The  Défendants  set  up  an  a|;r(i - 
mont  Ity  wliicli  l'iaintiti"  was  to  beconie  a  j)artnei'  in  tlie 
steamer  to  tlie  extent  of  8-(i4tIis,  and  tliat  the  ailvanee  lie 
madf  was  to  eiiable  liim  to  become  such  Joint  owner.  Tiie  i)r- 
fen<lants  aclcnowh'do»;  that  Plaintitt"  was  tlieir  steaiiiboat  e.ip- 
tain,  but  deiiy  tliat  lie  ever  sniirrintended  tlie  buildiiii;  of  llie 
steamer  in  (|Ui'stion.  Tliey  say,  tliat,  by  reason  of  l'iaiiitill' 
nifrcvinL;  to  become  co])artner,  tliey  ran  tlie  boat  and,  at  tlic 
end  of  the  scason,  found  tliat  they  liad  incurred  a  licavy  loss. 
They  contend  that  Plaintifi's  share  of  thi.s  loss  more  than  sets 
off  the  amoiint  due  hiin  for  his  advance-^,  «fec,  and,  thercfurr. 
his  aetion  sliould  lie  disiiiisseil.  The  (juestion  then  is,  diil  Fai- 
rell  ever  beeome  a  partner  ?  It  appcars  that  hc  atlvanced  a  cer- 
tain sum  of  money,  on  the  pr.)iiiise  that,  witliin  a  eeitaiii 
period,  lie  was  to  reci'ive  a  share.  It  was  the  tluty  of  Défen- 
dants to  hâve  oH'ere«l  him  tliis  share.  As  the  case  stands,  tlicic 
was  nothiiifi;  more  than  a  promise  to  admit  him  to  a  share.  Tliis 
promisi'  was  never  fuliille'i.  Then.'fore,  the  only  cjnestioii  is. 
whether  l'iaintitf  is  eiititled  to  ncover  bacU  the  advaiicr 
Iliade  for  the  purpose  id'  becomino'  a  pnrtni'r.  Tliere  eau  lie 
no  doiibt  that  lie  pai  I  tliis  iiniiiey  in  the  hope  of  o-ettini;' a 
share,  and  this  share  was  never  oMered  to  him.  At  tlu'  close  of 
the  season.  Défendants  hroke  the  ve.s.sel  np,  as  sole  owinis, 
withont  l'iaintirl's  participation  There  can  bi-  no  donbt  that, 
mider  the  circumstances.  lie  is  entitletl  to  i^et  back  his  luoiiev. 
Thejuil^ment  iiiust  bi-  conHrm'd  in  ail  res[)ects. 

BkkthkloT  and  M()\K,  JJ.,  concurreil.  (2  L.  0.  L.  J.,  p.  {T.) 
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PR0CEDURE.-F0RCLOSURE. 

Si  l'EKinu  Cobur,  i\  Uk\ii;\v,  Monti-oal,  .'iist  Miuvh,  iSlHi. 

IVusciit  :  IJaDULEY,  .1.,  lÎERTlIELOT,  J.,  aiul  MoNK,  J. 
SlIKKIDAV  lit  id.  VH.    H()i;u\E. 

Ili»' CI  iiri,  iii  its  (liscriMioii,  |ieniiitlO(l  tlio  DoftMiiliint,  on  iiayineiil  nf 
mst.s,  l(»  lil<'  liis  |)U'ii  iificr  l'orcldsiirt',  w  Iku'b  tlii»  iil"ii  wuh  rt'iuly,  iind 
i|f|io»it«(l  on  tln'  ilay  nn'oiclusunî. 

Uaixjley,  J.  :  riiis  cisu,  t'rom  tlie  district  oF  Iltervillc,  coiiies 
ii|i  un  a  riiattcr  ot'  [Ji-occduiv.  As  a  ocnoral  rnle,  tliti  court  is 
iiut  disposL-d  to  iiitci'tVre  with  tlic  discivtioii  cxurciscd  l»y 
jtidjrcs  in  niatters  uf  proecduro.  lîut,  in  tins  case,  tlicrc  lias 
Ihm'M  a  final  jud^nient,  and  tlio  case  coines  np  in  sucli  a  way 
as  t<i  ju-lity  tlif  court  \\\  \\\W.vh'v'\\\\f.  The  action  was  icturncd, 
iMi'l  I)ttVndant  called  upon  to  file  Ins  pica.  A  day  or  two  ai'tcr, 
l)it'iiiilant  HIcd  a  motion  tliat  ail  pi'occodiii^s  i)i'  suspendcil, 
lill  tin-  tcriiiination  oF  tlic  I'iUh  hetwccn  thc  pai'tiiss,  in  anothcr 
ciM'.  in  wliii-li  thf  sanie  tliings  wcre  in  contestation.  'IMie  pai"- 
tiis  n-niaini-d  in  tliis  position  till  Septeiid»er,  after  the  vaca- 
tinii.  wlicn  l'Iaintirt'  l'oreclosed  J)eFendant  t'roni  |)leaiiin^.  Tht; 
hil'i'inlaiit  hiid  liis  ])lea  ready,  and  filed  it  ou  the  saine  <lay 
tliat  he  was  Foreclosed,  haviiifï  appareiitly  desired  to  ^^'t  as 
lon^f  a  ili-lay  as  possilile.  The  court,  at  Iherville,  i'e;jected  th(.' 
pli-a  and  allowed  l'IaintiH'  to  [)rocet!d  ex  ^xi.i'tc.  The  case  novv 
lunifs  np  on  the  final  judj^ïnieut.  This  coui't  is  dis|)osed  to 
tiiink  tliat  the  course  adopted  was  too  sti'ict.  'l'he  l'Iaintiff 
kmw  that  tln;  plea  was  filed,  liecause  lie  moveil  iniiiuMliately 
b>  r'ject  it.  Under  the  circuinstances,  tlu^  court  is  disposed  to 
!■  vise  the  Jud^inent  and  allow  t\u)  plea  to  stand.  But,  as  the 
l)i  l'iiiilant  lias  ohtained  so  lonif  a  delay,  and  as  it  was  lus 
nwii  t'ault  that  lie  did  iiot  Hle  liis  plea  sooner,  lie  nuist  pay  the 
o>»ts  ot'  thf  action,  which,  to  avoid  aiiy  difïiculty  liereal'ter, 
will  Im-  ta.\ed  l»y  the'  judyinent  at  'i^'V),  otherwi.»e  the  tirst 
iiid;.'iiitnt  will  stand.  JîElirilELor  and  Monk,  JJ.,  C(jiicune  1. 
ci  A.  (.'.  L  J.,  p.  40.) 
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EXECUTION. 

SUPEHioH  Court,  Montruul,  'Mut  Marcl).  ISOIJ. 

l'iTHciit  :  S.MlTll,  .1. 

\\\\\K\VV  ci  vr.  rs'.  KkN.MJI)  kit  DlvSI.AtUlKKS. 

Ihld:  Tliiit  tlio  IMaiiUid'  in  u  suit  lias  no  rif^lit  to  iinHinipivny  tlic 
ImiliU'whon  ti\«  lattor  is  oxoinitin^  llio  writ. 

Smitm,  .1.  ;  'riiÎH  is  lui  iictioii  oF  dania^os.  The  (picstion  ariscs 
wliother  IMaintitf,  iii  a  suit,  lias  a  rij^lit  to  accoiiipaiiy  a  Itailitt' 
in  the  exécution  ot'  the  writ.  In  tliis  case,  Défendant  in  tlu' 
suit  went  with  the  bailiff,  and  liis  appearanee  so  iiieens(Ml  tlic 
iady  ot'  the  house,  that  lie  was  oIiH^'cmI  to  hoM  up  a  chaii-  in 
front  of  hiin  to  proteet  himself,  whih'  she  poked  at  hiiii 
witli  a  lonjr  stick,  and  cried  to  liini  to  bei^one  ahout  his  busi- 
ness. The  Defendiint  was  the  uiost  in  fault.  He  iiad  no  rij,'lit 
to  bc  there.  He  should  not  bave  j^'one  to  provoke  the  Wdiimii. 
Thci  IMaintift"  will  hâve  judgnient  for  #25  danui^'es,  with  costs 
as  of  the  lowest  class,  SlJI'EIlloi!  CoL'UT.    (2  A.  (\  L.  J.,  p.  4b) 


PARTNERSHIP. 

Sri'KuioR  (^ouirr,  Abjntroab  îiist  Mai-ch,  bsdd. 
Présent  :  Baixjlkv,  J. 
Toi  HVILLE  et  (d.  es.  lîKiJ.  et  al. 

IL,  bcing  sned  jointly  witli  B  ii-^  tlio  firm  of  B.  i^  H.,  pleadod  tluit 
tlie  (irin  was  eonipdfit"!  of  liiinsclt'  and  H. 's  wifc.  ïlie  paitiieralii|)  «us 
iKit  rejjistered  till  ai'Uic  action  liroiiirlit,  and  crodit  was  given  to  15.  i^  il  , 
tlip  lepnted  tirin  : 

llthl  :  That  under  the  circuniatanoes  IF.  was  liai)le. 

BaihjLEV,  J.  :  This  is  an  action  bi'ouij;lit  for  fjoods  sold  and 
deliverecb  under  tlie  followinff  circunistances  :  The  j^oods  wen; 
purchased  by  the  Hrin  of  Bell  &  Hi<^ffin.s.  Bell  was  nuinicd 
to  a  sister  of  Hio-^ins,  and  sonie  years  ao-o,  Mrs.  Bell  obtiiincd 
a  sé/xi rdlltn)  de  hieits.  It  is  said  that  slu;  carried  on  business 
with  lliii'^ins,  under  the  Hrni  of  i>ell  &  Higoins;  but,  tlic 
partnersliip  was  never  regi.stered  until  after  the  présent  action 
was  brouiifht.  In  tluï  meantinie,  her  husbanil  eontinued  to  biiy 
and  sell.  \o  one  knew  till  the  plea  was  Hled,  that  there  was 
a  Mrs.  Bell,  and  that  she  was  the  jiai'tnei'  in  th(>  business.  No 
intimation  whatever    was    uiven  to  the  parties  froni  wliom 
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l'irll  |.iirc'mi»i'il,  linit  Mrs.  lii'll  un.-i  tlic  nnl  partner,  iior  whn 
crcilit  ji,'iv('ii  to  Iht.  Tlic  l'Iaiiitiff  Imviii;^  Imni^lit,  liis  actioti, 
the  fasc  procccclcd  (.v  purtc  a^raitist  Ht'll  :  luit  Hi^rj^ins  said  ho 
iiiviT  wiiH  tlii'  jiMitiicr  ot"  hcll,  lait  (if  Mrs.  Hcll,  and  lu- 
uttcinptiid  to  pri)Vi'  itliy  produciiij^  tlio  ccrtiHcati.'  i)t'  ru^^istru- 
timi  nf  partiicrslii]),  tlic  rcu'isti'atioii  licin^  posterinr  to  tlie 
iiistitutioii  of  tln'  Hctidii.'  Tliis  is  iiot  ('ni>ui;li.  (îi-cdit  was 
iilitairu'd  in  tlic  naine  ol"  the  two  nien.  .Iuili,nnent  will,  there- 
t'di'e,  i;<)  in  t'avoui"  ot'  tht;  PlaintitK  fur  the  annaint  clainied. 
(:>  A.  ('.  L.  ./.,  p.  41.) 


VERBAL  SLANDER.  -TAXATION  OF  WITNESS  STRUCK  OFF. 


Sl'I'EKIoK  (.'diht,  Montréal,  .'{l.st  Mait^h,  lS(i(>. 
Prcsent  :  r..\l>';i,i;v,  .1. 


hiciriiivr,!,  '-.S'.  Wai.kki!. 


liilVr  "   ia  rcruroiicd  tu  u  pcrsnu 


//./</;   'J'iiiit   tlio  lise  ni'  tlio  Itiiiii 
jjivcs  L'i'iiund  lur  duniiip's. 

Ilt'ld,  iiLso,  tliiil  \vli<M'<!  tiii'  cvi.Uîncc  >lici\vs  thaï  t-lic  .suit  lias  hccn  iiiii- 
li  ■idiisl}'  iiisti,L.'iiti!(l  ;niil  lu'^t'd  on  l)y  11  witiios.s,  llie  taxalioii  (iTsucli 
uiliH'.s.s  will  bo  .striick  ell'. 

i!.\l»(il,EV,  J.  :  This  is  an  action  to  recover  fhxniaufeH  for  vor- 
lial  siamler,  broiitfht  hy  a  notaiy  ol'  respectalile  staiidin^r  in 
tlif  (.'itv.  The  up])er  Hoor  oi'  Di^fiMRhuit's  huuse  is  ot-onpied  hy 
a  cîlerLîyaian  nanied  Donaldson.  On  this  n|)pi'r  Jh)oi'  was  a 
siiik,  l)y  whic'h  the  dirty  water  was  sent  down.  Llnt'ortunate- 
ly,  the  Défendant  is  a  niari'ied  niaii  and,  as  it  happened,  the 
l.uHes  of  the  two  fainilies  were  not  (piite  liarnionious  in  their 
ititi'reoiu'si!  ;  and  \o\\]f  Itufore  the  pre.sent  action  wa.s  l)rou;rht, 
ci)nsi(h'ra-l)li' dith'i'ences  existed.  ()n  on(;  occasion,  thèse  di.ssen- 
siniis  on>w  to  such  a  hei^ht,  that  the  liev.  Mi-.  Donaldson  in- 
stnictiîd  IMaintiti  with  whoni  as  an  ehler  ot'  his  C'hnrch  he 
liad  soMie  ac(|Uaintance,  to  serve  a  proti^st  u))on  the  Defi-ndant 
nii  arcDunt  ot"  the  dol'ective  state  ot'  the  pronuse.s.  On  the  (hiy 
tlii-;  protest  was  .served,  th(!re  was  more  than  usual  exciteinent 
ivliDUt  thiî  dirty  water  froni  the  np])er  Htury,  sonie  of  whicli, 
(iwinif  to  the  ct)nditi()n  ot"  the  sink,  t'ell  «lown  upon  the  cracHe 
in  wliich  Défendants  chiUl  was  sleepinij^.  The  hidy  on  the 
lower  story  was  not  pleased  to  see  her  child  bathed  in  tins 
(Hi'ty  watei-  and,  when  IMaintift  came  to  serve  the  j)i'ut(.'st,  she 
was  in  a  particularly  had  h\iuionr.  When  Défendant,  lier  hns- 
haud,  came  lionie,  tlie  events  of  the  day  wer<'  of  conrse  com- 
iiuiniçated  to  him.  He  was  told,  not  unly  of  the  protest,  but 
îiLso  alxmt  the  dirty  water  and  the  injury  to  the  chiM.  The 
IX  IViKhuit,  with  some   roason  in  his  procuodings,  called  in  a 
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lii'ij;lilMiiii',  a  i'i's|pcct.uli'i'  wuiMiiii,  us  m  uitiicss.  mul  unit 


Il  '  11^  I  I  <  Il  PI  I  I    ,      II.      I    ITII  II  "l     l'Il-l  '     I  "       Il    I  lli  Ml  I  I  ,      11.^      »l        *l     I  I    I  II     ."'■^.     Il  I  M  I        »>    I      III      I  1  I  >      t  M 

J)()iiiil<ls(iir.s  [(l'cniiscs,  ti>  s))tfil\    t(»    liiiii  hImuiI.  tlic  <>\  ci-Hdw  mu 
of   tlic   siiiU.    Tlii'V    ucfofdiiinly    iiscciiilc(l    thc  stilii's,  ninl  ■•  " 


••■     -; .'     ;-r,v     - I"»l 

wisliiiio'  tu  (i|)cM    tlif   (liKir  impropiTlv,  Unockrd  on  Llic  |uiiti- 

tii)ii.    'riiis  lii'oiijflit  (lUt  Mrs.   |)()ii!ilils(ni,   Mr.   DdidiMsuh   ii- 

inaiiiiiiy  iiisiilc   mul    lirnrinij    wlnit    wus    ^dIiih'    oii.      Walkcr 

tllr. 

till    \\n\kry    sai.l.    "  W 
Iiii"litliall   tu   ('i)iiic 


iiiaiiiiii<f  iiisiilc  îuhI  lirnriiii^  wlnit  wus  ^ninn'  un,  \Va| 
Itc^nui  lit  oiicc  liy  sayiiin'  tliut  it  was  vcry  wroiij;'  to  allow 
siiik    t(»   ovd'tlovv    iii    this    way,  aiid  oiic  wnnl  Icd  to  aiiotl 

*  =  "    "'■'" =  ■'     "  Wliy   did   yoii    all..\v    a    lonlVr   lik.'  tli.it 

aiid  lii'iii;;'  iiir  a  j^ipcr,"  and  addcd  suinc 
t'ui'Micr  iiii]tiitat,ii)iis  on  that  yniitlcnianN  cliaractrr.  'l'Iicii  lin 
c'ici'^'yiiiaii  told  liiin  lie  woiild  ki(;k  liiiii  ilowii  stair.s  il'  lie 
did'iit  iio  at  iincc,  aiid  iiscd  im»st  aliiisi\r  laniiunirr  witli  n-l'c  • 
rt'iici!  to  liiin.  IIi'  at'tei'wards  wcnt  tn  Walkcr.s  otiice  tu  piiy 
lus  relit.  Walktr  iiut  lu'inj^  in,  Donaldsitn  aniuscd  liiinsclt'  hy 
aiiusinn-  W'alkcr  to  straii<^t'rs  in  tlie  place  and,  iii  tact 
Itrou/^lit  a  inan  witli  liini  cxprcssly  to  licar  liow  lie  aluiseil 
W'alkrr.  Ile  aiso  deelared  :  "  I  vvill  ruin  liiiii  and  see  luiii  oii 
tlie  stroet  witliin  si.\  niontlis  :  lie  lias  a  liouse  to  pay  l'or  aiul  1 
liaAc  luaie."  Ile  t'iirtlier  spoke  ol"  liis  lieiiiir  a  .Sliiiisti'r  df 
Clirist,  and  likened  liis  treattrieiit  ol"  tlie  Derendaiit  to  tlic 
C'lia.steiiiii;4'  wliieii  (iod  inllicts  on  lii.s  errin;^'  cliiidreii  for  tlnir 
^•ood,  A  iiiaii  wlio  couM  t'ondiift  liiinsell'  in  tliis  way  is  iint 
oiu^  n|»oli  wliose  testiiiioiiy  iiuiuli  reliaiice  eau  lie  placed.  Ij.is 
\\v^  tnid  tlie  l'iaintili"  tlie  story  of  liow  Walker  liad  alaised  Inm, 
and  said,  aceordiii^  to  liis  version,  "  Wliy  did  y»)ii  seiid  tliat 
niiseralile  loafer,  Li<,ditlia!l,  wlio  lia<l  to  tly  froiii  liis  eoiiiitiy, 
to  serve  nie  witli  a  paper  !"  lie  siU'C(ît'(U'd  in  iiidncinj^-  IJnlit- 
liall  to  la'in;,^  tlie  présent  aetion.  It  is  jiroper  to  state  tliat 
tliere  is  not  a  tille  ol'  évidence  in  tlie  record  tliat  eau  iiijiiiv 
tlie  cliaracter  ol'  hinlitliall.  No  crédit  is  to  lie  attaclieil  to  tlic 
évidence  ol'   J)onalds()ii    and    liis  wit'e.  Tlie  court  will  takc,  in 


)reterelic 


to  tli 


■itatelliellts  of    thèse  Dcolile,  tlie    évidence  et' 


tlie  woiiian  wlio  acc(aii[)anied  W'aJker  np  the  stair.s.  Slie  ^tatrs 
tliat  tho  words  ineiitioiieil  aliove  wi  rc  iiever  spokcMi,  tlioii^fli 
slie  adiuits  tliat  Walktir  did  iiiake  ustî  of  tlie  wonl  "  loal'er  iii 
référence  to  Lii^litliall.  Jii  using'  tliis  word.  lu-  eiii]iloye(|  ;i 
niost  orteiisive  tenu,  wliicli  was  alton'ctlier  uiijiistitialile.  Ile 
liad  no  Intsiiiess  to  hrinj^  tlu;  naine  of  J.iin;litliall  iiito  liis  (|Uar- 
rels  witli  Donaldson.  The  l'iaiiititl' lias  tlius  lieeii  e.\|)osed  tu 
the  trouille  and  aiinoyance  of  hriiujinn^'  an  action  of  tliis  <li's- 
cription.  Under  thèse  circuiiistances,  tlu;  court  caniiot  Jiistifv 
Défendant.  Ile  iiiust  learii  to  speak  more  cii'cunispeetly.  It  i-» 
true  that  tliis  action  lias  Keeii  stirred  iip  iiy  I  )onald.s()ii.  wlin-c 
conduct  throu^'hout  lias  heeii  iiiost  iiiiproper.  'l'Iie  coiiit  w  i!i. 
lu  coiise(pience  of  tliis,  order  liis  taxation  as  a  witiu'ss  t  >  in' 
struck  <»tl',  as  it  caniiot  he   piirmitted  that  a   witm'.ss  .^hall  I"' 


m:  i.A   i'i{(»vi\('K  KK  (,tri;itKc. 
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jiMnl  III  îi  l'Use  wliicli  lie  lias  |iruiii|ttfi|  ainl  ilist  i^^atcil.  'l'In' 
I  )i  Icinlaiit  will  lif  ciiiiiliMiiiiril  tu  piiy  !^2.")  iliiiiui^cs,  ainl  costs 
asul'llii'  liiwi'st  cLi'^s  in  tlic  Sii|ii'rii(i-  ("uiirt.  i'2  !,.('.  I...I. 
\yV-V) 


PRACTICE.      DECLARATION  ON  SAISIE-ARRET.     SPECIAL  ANSWER.  ~ 

PROHISSORY  NOTE. 

Ciil  l!T  i»K  (^M'KKN's  IIknTM,  |\   Al'IM'.Ar,. 

M.îitival,  !)|li  .Iniic,  ISIKI, 

l'iTSclit  :    I)IV\I.,  (  ".  .1.,  .Mr.liKDIIil,  .).,  Avi.WIN,  .1..   MnNDKI.KI', 
.1.,  uml  Loii.wcKlî,  .1.  .'m'  //  )c, 

(  iil'.sov  r/  <W,,  l'Iaiiitiii's //(/;■  rr/*/VNr  (/'/'/(s/rM/cr  in  tlii  ('i>\irf- 
lii'low,  A|)|tclI(uitH,  (/(*</  Moi''l''.\'r'l',  Di-rcmlaiit  in  tlif  ( '(Mirt. 
Iirldw,  lù'spoMilciit,  iiDil  Vol  m;,  inti'rvciiinn'  party  fxir 
l'cjn'ixi'  (l' nishi iici\  Hi'sjjiiiidi'nt. 

Iv.'uu   and   Molfatt,    laiviiii;  liccii  iii  iii|iiiiin('rslii|i.   iindcr  lli«  (irai  ni' 
WilliiiMi  Mciiruil  4^  I  n.imd  V.it.iu  liaviui:  siili.«ci|a('iit.ly  t'iiicrod  iiitn  en-» 
hailii('r>liiii  w  illi  (itlicr  piii  tit'M  niidiT  tlic  tiiiii  oClnlni  I'I^mu  iS;  ( 'o,  liy 
;ni  a^'ici  nift    la   ,laly  ,\^i>'\    MnlHitt  iiyrci'd   uitli  .lulm    l'',;r:i     itCn.,  \i> 
assiiini'  ail  ilic  lialiilitit's  nf  Wiliiain   .Moll'att  i^  (  'n.,  tn  pa.v  I  ii'  -uni  dim 
Ilmii  iV  ('(1.  in  l'iiiir  iiistalinrats.  aad  In  >_'iv('  scciirity,  ini  iniidiliiai  tlial 
lii'  slmiild    1)(*  alli'wcd  ti)  (Mit  tiailici  <iii  (•(•rtaiii  tiiiilicr  liants  nt'  I'',;_'aii  A 
(il.  lii' f.nl>,s.i|Mcntlv   eut  tiinlicr    uitliiiiit  ".'iviiiL'  .siTiirily  and  (lie  tini 
lier  \\a><  ira  nsl'cri  1(1  tu  tin»  lirin  (il'Sy  mes  i(' ( 'd.,  w  liiili  laid  madi'adxaii 
cds  lu  liiai.    Mdll'ad  paid  Iv.jaii  «.^l  < 'n.   tlit'   lirsl  instalaitMil  ol' tlic  alxivc- 
iiu'iilidiH'd  dclij    ],y   twi)  Ilotes,  (aui  for  .GL'idd,  wlii'  !i    lv_'an  i*i:  < 'n.  jiaid 
awiiy  t>i  a  tliiril  party.  and   oiic  (ur  CSdd,  w  in(di  \:,n\u  iV  Co.  iiiacf'd  lo 
tlic  crcilit  ()(' William  Mollatt  i*i:  Co.    Kjriin  iS;  Co. ,  liavin^r,  l>y  .inisir-di-n'l 
lici'iii'c  jii(l).'nn'nt,  .sci/cd  ilic  tindicr  dit  as  in  tlit'  pd^scssion  ni' Moll'att, 
ami  li,i\  iii<;  .simmI  for  tlic  w  Imlc  dclit. 

//■/'/:  'l'Iiat  l'V'aii   i*i:   Te.,  luiviiiy:  paid  away   tlic    note   for   Clâiio  lo  a 


lliiid  party,  Cdiiid  Ilot  Hiio  for  tlic  ddit  for  wliidi   it  was  jrivcii 
[Mchliiccd  tlic.  note 


till  II 


-.  Tliat  I-'.Lian  i^  <'().,  Iiaviiii:   carricd  tlic  note  l'or  fSOO  to  tlic  crcdil  of 


William  .Mollali  i*;:  Co., 
llic  collMMlt  of  Moll'att. 


nid  not  \\  iilidraw   it  froin  t liât  accoiiiii  witliont 


Tliat  tl 


'la.atiH's  Ilot    liaviiiir  allcired   lia-   iii.solv  nicv  ni Mollat  i 


in  tlieir  (leclnrati(ai,  coiild  Ilot  hase  a  ri'_'lit   lo  Micfortlic   wliole  oftlie 


délit 


III 


(leilariition. 


iii  >^n(di   iiisolvcncv  ;  and  tliat  tlic  allciration  of  liis  ia-ohcnev  in 


cir   spécial  answcr  coald   iiot  avail  lo   snpply  tlie  dclicieiiey   in  tlic 


I.  'l'Iiat  tlio  riuht  to  sni>  for  tlic  w  liolc  nf  tlic  délit  eoiilii  not  lie  lia.s(!(| 
"Il  llie  allc;j;cd  fraiid  of  tlic  DcfiMidiint  in  traiisfcrriiii:  tlii!  timher  to 
Syiiics  i^  Co.,  iiid(>.-s  siicli  frand  liad  liccii  alle.L'cd  in  tlie  dt!e|aration,  tlic 
aliciratioii  of  frand  in  tlic  allidavit  aliaio  lieiiii.'  iiisntlieicMit. 

riie  itido-nicnt  a])pi.'aleil  tVoiu  was  rcinlcrcd  liy  L.M'oN  r.MM"., 
tlic  Sii])cri()r  Cnmx,  ut   Ayliiu'i',  on  tin-    Kitli  oi"  Doci'iii- 


III 


witli    u    s<i.'in\f-a rrri 


11 


■I'.  l.SO^i,   disiiii.s.sintj  un  uftion  tonctlicr 

•ini'c   jud^iiicnt,    liy    wliicli    IMuintiDs,  .loliii    Koun   uufl    ( 


!  mirrr. 


I  '!"'' 


i 

4 


II 


t' 


2M) 


IIAIM'OIITS   JUDICIAIRES    UEVISKS 


iiow  r('])r(.'SL'nt('d  l)y  Appclhints,  cluiiiiccl  froiu  Willimn  Mof- 
fatk  tho  suni  of  £7(i7iS  17  H,  for  wliicli  tlu-y  iittiu'lK'd,  as  be- 
loiiffinj;  to,  iind  in  tlu'  possession  of  DL'fciKl.uit,  2,5()()  ])i('r(.'sof 
l'cd  pini'  tiiiiluT.*  The  jinl^iin'iit  st.'t  .isidc  tlie  uttaclmiciit 
îuitl  iiiaiiitaiiK  (I  tlic  intrTvciition  of  (ù'oioc  p>.  Syiiics  \'  {\,., 
(iiow  rcprcscntcil  liy  Voiinj^,  tlic  survivit  .:^-  partiK'i')  wlio  lunl 
iiitri'N  cricd  to  claiiii  tln'  pi'opcrty  of  tlir  timl.er,  as  liaviiio; 
]iiircliascil  it  froiii  hclriidaiit  William  Mollatt. 

Mi:iMl)ri!i,  .1.  :  Ou  th"  '2')i\i  of  .lanuaty,  I,S5P  liy  a  iiotor- 
i;il  l'iccd.  ;i  copai'tiK  r>liip  \\  as  l'oriui'd  iM-twccii  -loliu  l"]^aii.  nnc 
of  tin;  l'IaiiitHi's.  aiid  John  Supplo,  uiidcr  thu  Hiiii  of  John 
Supplc  &('().,  for  thc  iiiaimfactuiiiio,- of  tiiid)(,'r  on  thc  River 
])u  iloine,  a  trihiitary  of  the  Ottawa.  .Suppleand  E*;an  canicd 
on  llU■^int■ss  toocther,  nnder  tlic  airi-ccniont,  nntil  thc  a'.itiiimi 
of  JNôli,  when,  with  tlx'  consent  of  K^-an,  Supple  transferi'i  il 
lus  interest  il.  tin;  c-opaitnorship  of  Su)  pie  l'fe  Co.  to  Défend- 
ant William  Motfatt.  The  e.xuet  tei'Ms  up^n  whicli  Moffntt 
took  th<'  place  of  Siipple  do  not  appear  ;  bnt  tliat  MoH'aU  did 
take  the  ])la(M  of  Mipple.  and  cariy  on  laisiiiess  in  coinicction 
with  John  K;,fan,  undei"  tla;  tirni  of  Wni.  MoH'att  i.^'  Co.,  for 
nearly  twoyears,  is  lieyond  douht.  The  Respondentsstreiiuoi.s- 
h'  contond  that,  \U)der  this  copattneiship,  MiHatt  aeipiii'ed  an 
nndivided  half  of  the  tindjor  linuts  on  the  Hiver  Du  Moine 
held  in  the  name  of  Ki^an  ife  Co.,  but  such  is  not  tlie  case.  Ail 
that  the  copai'tnership  of  William  Moft'att  k  Co.  had  was  tlie 
ri^ht  t(.  work  ujton  the  limits  which  belon^'ed  to  H^an.  On  the 
l'kh  Jnly,  l.sr>5  an  a;;i'een»fnt  was  l'nti'i'eil  into  between  .bihii 
l\ean  (S:  Co.  nnd  William  MoHatt,  by  which  tin;  latter  a.ssunied, 
npon  certain  conditions,  the  wlio'eof  the  liabilities  of  the  fini» 
of  William  Mofîatt  k  Co.  to  John  Kean  &  Cn.  'l'hat  )»£freenient 
is  of  ^r  it  importance  in  the  pi-esent  case,  l  therefoiv  giv<>  it 
at  fui!  lenirth  :  "  It  is  hereby  niutually  ai^reed  between  Wil- 
liam .NioH'att,  of  l'emlii-oKe,  and  J<jhn  K^jan  &  (.'o.,  of  Aylnier, 
to  the  followiny,'  etf'ect  ;  Motlatt  herebv  Mi^rees  and  1)inds  hini- 
self  to  assume  ail  the  liabilities  aj^ainst  th<!  l)usine.ss  of  Wil- 
liam MoH'att  &  Co.,  as  t.aders  on  the  river  J)u  Moine  :  to  pay 


)■  cause  to  be  ))aid  to  John  Iv-an  it  Co.,  in  four  aiuiual  inst; 


1 
ments,  the  actual  sum  du<'    the    house  up 


to  tl 


us    pei'iod,  \V1 


ith 


the  h'i^al  interest  thereon  :  and  Au'thernn»re.  to  relieve  John 
Ivoin  v'V'  (^).  fiom  ail  resiionsitiiiitv.  whatever  thei'e  mav  bu, 
.'itheras  to  debts  or  olluiruise  ;  the  daim  of  John  K<;an  ^:  Co. 
beinjf  tS, ')()(),  oi'  whatever  it  mav  be  over  wdien  the  balance 
is  tinally  .settle<l  :  and  to  relii've  John  Ktjfan  lît  Co.  from  cer- 
tain bills  which  John  Supjtle,  of  Pendtroke,  now  hoMs,  which 


lie  ol)tanie( 


1  wh 


len  .sellini'  «lUt  bis  interest  in  the  concern. 


It 


is 


further   undei-stood  that,  as   part  of  the  .security   wddeh  is  to 
bi' ;>:iveji  toJohn  E<'an   it   Co.  for  their  claim  and  interest  in 
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tlio  business  of    VVilliarn    Mofliitt  &  Co.,  the  proporty  oF  liis 
l'iitluT,  Alexander  Motiatt,   of  J'einbroke,  is  to  foi-in  part,  say 
to   tilt'    oxtent    of    .£4000,    the    balance   to    be  covered    by 
soiiu'  other    satisfactciy    security  which    inay    be    givtni   at 
tlic  ])eri(Kl  whoii   tho  vvliolo  transaction  is  closed,  say  in   one 
niontli    f'ron»   tins   poriod.    John   Kj^an  &   Co.  will,  on   thcir 
j)!ut,  j'ive  their  interest  in  the  liniits  connected  with  the  Com- 
pany, as  niarked  on  a  phin  of  the  river   niade   froni   actnal 
s\irvey  ;  al.so  the  tiniber  and  every  thin^  connected  with   the 
istate.    Thns  done  and  passed  at  Qnel)ec,  this  13th  day  of 
.hily,  1855,  in  présence  of  the  subscribing  vvitnes.ses."    Sonie- 
tiiiu-  after  this  arrangement   had  been  entered  into,  nainely, 
on  the  (Sth  January,  1<S5(),  an  agreeuient  was  niadcî   between 
MoH'att  and  G.  B.  Synics  &  Co.,  the  intervening  parties,  by 
wiiieh  thrit  firn»  agreed   to  advance  to  Moffatt  £5,000  upon  a 
lot  of  tindier  then  niade  by  Motiatt  upon  the  river  ])u  Moine, 
îuid  to  enable  hini  "  to  carry  on  his  timber  opérations,  and  to 
pt  ont  his  tindier  that  winter  in  the  sanie  locality."  One  of 
tlic  condition'-   if  the  agreenient  was  that  the  tiniber  should 
bc  consigne!»   mA  delivered  by  Moflatt  to   Synies  and  Co.  at 
tlicir  cove  in  Québec,  "and  (h>po.sited  with  theni   as  a  pledge 
iuiil  security,   lien,  f/m/e,  for   the  paynient  of  the  said  suni  of 
llô.OOO,  with  interest  and  commission,  as  agreed  upon  ;  and,  as 
t'urther  .security,  Moftatt  agreed  to  transfer  his  tindier  limits 
to  Synies  &  Co.  Motfatt,  who  liad  failed  to  give  to  John  Kgan 
tSr  Co.   the   .sci'urity  to  wliich  they  were  entitled  umler  tlu; 
figreeinent  uf  July,  1.S55,  after  lie   had  secured  a  promise  of 
aiivances  froni  Symes  &  Co.,  attenipted  to  indnce  Egan  &  (70. 
to  Ict  hini  hâve  a  transfer  of  the  Du  Moine  limits,  upon  more 
fiivourable   tenus   than    those    nientioned   in   the   agreement 
of  July,  1<S55  ;  but,  in  this  attempt,  he  did  not  succeed.  In  tho 
iiicfintiiiie  and,  notwith.standing  his  failure  to  give  to  Hgan  &: 
(0.  the  security  to  which  they  were  entitled,  he  continned  to 
iiiiuiuracture  timber,  on  the  Du  Moine  limits,  with  the  udvan- 
cis  lie  had  obtained   from  (î.  B.  Symes  &  Co.    On   the  22nd 
Jnmiary,  1ÎS5(J,  as  a  fnrther  security  to  Symes  &  Co.,  Moflatt 
^fiive  theiii  a  liill  of  sale  of  the  timber  which  he  had  then  ma- 
iiut'iicturrd.    This  timber  was   in   the  course  of  the  foUowing 
sciison  taken  to  Quebcc,  nnd  delivered  to  Symes  and  Co.,  with- 
out  any  objection  ou  the  partof  John  Kgan  à  Co.   When  sold 
it  lirought  mi!ch  liigher  priées  than  nientioned   in   the  bill  of 
s.iU'  to  Sy'nes  and  Co  :  and  Moflatt  was  credited  for  the   fiill 
iniei'  aii-'i  debited  with  ail  the  charges  upon  tlie  tiniber,  thus 
sliowiiig  tliat  the  object  of  the  l>ill   of  sale  was  to  improvo 
tlu'  position  of  Symes  &  Co,,  as  regarded  their  security  upon 
tlic  timber.    At  the  end   of  the  imsineas  sea.soii,  in  1(S5(),  tho 
liidiiuce  due  by  Motfatt  to  Syn.es  &  Co.  was  £7305  7  4,  so 
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tliat  tilt'  rcsult  of  tlio  yoar's  business  was  hi^hly  iiiisatist'îic- 
toiv  to  ail  parties.  Syiiios  and  Co.  wcre  larj^ely  in  advancf 
t(j  Mott'att.  Tlu!  tinilier  liniits  oï  Kj^an  ha«l  boon  worked  npon, 
For  a  stîason,  without  any  retnrn  to  liiin,  and  MoH'att  t'ouml 
liis  liabilities  jrreatly  incroascd.  E<^an  &  Co.  do  not  appear  to 
liuvo  prcsst'd  Synios  &  Co.  in  any  way  durinir  the  business 
season  ol'  1<S.5().  'l'bcy  probably  boped  tliat  tlio  tituber  uin(l(! 
WDuId  yield  a  profit,  and  tliat  tliat  jirotit  would  ^o  to  dis 
cbai"<fe  tlieir  claini  against  Motfatt.  But  wlien  tliey  saw  tlic 
re.suit  of  tlie  operati(^ns  of  liSSO,  thoy,  witli  reason,  becanie 
more  anxious  to  secure  tlieir  claini.  Accordini^ly,  on  tlie  2()tli 
Nov.  1S5(),  tliey  wrote  to  (1.  H.  Synies  &  Co.  as  follows  :  "Ayl- 
mor,  20tli  Nov.  185(5.  Messrs.  ().  B.  8ynies  and  Co.,  Québec. 
Dear  Sirs,  Indosed  we  beijf  to  liand  Vf"  <'i  ^<>py  of  our  ayrei - 
ment  with  William  Mofiatt,  wliicb  lias  not  been  carried  ont. 
TIk!  limits  wen;  workod  upon  last  winter  and  are  bein^  work- 
ed  upon  tliis  :  say  tlie  jiast  season  about  3()(),()()(),  and  tlie  pré- 
sent about  a  lik^!  quantity.  You  will,  at  onct',  seo  tlie  neces- 
sity  of  liaviiijL,'  tins  iiiatter  arran^rcd  prt^vious  to  liaviiiir  tlie 
limits  denuded  t)f  tlie  timber.  Our  Mr.  Eijan  is  ^oinj^  to  Euir- 
lanil  and  isan.xious,  as  before  expre.ssed  tf)you,  to  liave  .soiiie- 
tinie  done  towards  tlie  .settlement.  We  are,  dear  Sirs,  ydiir 
nio.st  obedieiit  si'rvants,  Jolin  Epxn  and  Co."  On  tlie  lltli  of 
Deceiiiber,  \Hr>{'),  E<f.in  and  Co.  served  a  notarial  protest  upoii 
Motfatt  recitin^f  the  a^reement  of  the  18th  of  July,  185'),  re- 
ferriii^  to  tlie  manner  in  wliich  lie  liad  eut  timber  upon  tlie 
limits  of  .Fohn  EjTan,  without  f,dvinjj  the  stipulatecl  security, 
and  deciaiMujj  "tliat  the  occupation  of  the  said  limits  and  tlif 
reniov;il  of  timbei*  therefrom,"  caused  .serions  loss  and  dam- 
age to  the  estate  of  .Tofin  Eijan  and  Co.  Wheii  S^'mes  and  Co. 
ivceived  theletter  of  the  20th  of  November,  1.S5G,  the  balance 
due  to  thein  by  Motfatt  l'xceeded  £7,000,  and  a  considérai 'le 
part  of  the  lumber  niade  with  tlieir  menus  was  \y'u\g  in  the 
Woods.  It  was  not,  therefore,  to  fie  expected,  and  as  T  sliall 
hereafter  show,  it  was  not  dcsired  on  the  part  of  Efijan  tiv'  Co.. 
tliat  Synies  and  Co.  shonld,  at  tliat  moment,  cease  to  niiiivc 
advances  to  Motfatt.  It  apjH'iirs,  however,  tliat.  in  the  followiiii,' 
montli  of  January,  Youn<f,  a  meniber  of  the  fîrm  of  Symcs  vV 
Co..wi'nt  to  Ottawa  foi*  the  purpo.se  of  settlins;  the  contlictiiiif 
daims  of  Ejjan  &  ('o.  and  Syines  and  Co  upon  the  propertv 
of  Motfatt.  but  the  ncf^ociations  for  tliat  purpose  were  not  siic- 
ce.ssful,  the  cause  of  the  failure  beiiiL',  it  seems  to  me,  a  dif- 
ferenec  of  opinion  as  to  the  numberof  limits  to  bo  transferred 
under  the  aijreement  of  .luly,  l<sr)5.  Soon  after  tliis,  nannly, 
on  the  lî)tli  .lanuarv,  1.S57,  Svines  &  Co.  took  a  bill  of  .sale  >>ï 
the  remainder  of  the  timber  that  had  boen  manufactured  liy 
iNbiflatt  in  the  pnn'ious  sea.son.   A  ilelivery,  as  to  the  nature  ni' 
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w  liic'li  it  is  iiot  ncccsHury  licrc  to  iilludi'.Wiis  niailc,  as  wcll  uiider 
tliis  liill  of  sale  as  uikIoi-  thc  l»ill  ut"  sale  iiiadn  iii  tlic  iiuaitli  «»l' 
.Ifiniiiirv,  lNo().  Oïl  tlio  IstoF  Mardi,  1857,  Jaim-sComiolly  rv- 
(l'ivcd  instructions  \'n)\n  Synies  tji;  Co.  to^o  to  tlie  cstablislnneiit 
dl'  tlif  Dft'cndant,  at  Du  Moine  Rive  r,  ami  take  cliarj^e  of  tlie 
tiiiilier  in  (|Uestit)n.  He  went  up,  refei\  ed  wliat  lie  considered  a 
l'intlier  delivcry  of  tli(!  tiniher  froni  tlie  I)efendaut,and,tli<'n,oii 
lii'lialf  of  Synu!s  &  Co.,  putit  in  cliar<>;e  of  Koliert  MeLean.  wlio 
sMvs  lie  reinaiiied  in  cliaiiçe  an<l  possession  of  it  until  it  was 
sii/t>d,  in  tliis  cause,  at  tlie  suit  of  tlie  Plaintitts,  tlie  seizin'e  so 
Iliade  lieini'  under  a  wi'it  of  suisic-arrrl  liefore  iudirinent,  in  an 
action  for  Ci  OTS  17  S,  the  balance  oï  tlie  délit  due  Ky  William 
Mort'att  à  Co.  to  John  E^an  &  C'o.,  and  wliicli  William  MoH'att 
uiidertook  to  pay  Ity  tlie  a^rcement  of  tlie  lîitli  <July,  1H55. 
Ndtwitlistandin^  tlie  seizure  tlius  iiiade,  tlie  tiniher  was  taken 
to  t^hiebec  (seeurity  liaving  lieen  <j;iv»'n  in  tlie  usual  course,) 
(Uid  the  full  price  at  wliich  it  was  sold,  wliicli  mucli  c^xceeded 
tliat  mentioned  in  the  hill  of  sale,  was  cariied  to  the  crédit  of 
Mdtl'att,  and  ail  the  charges  uj)on  the  timher  until  the  moment 
it  was  sold  wert;  placed  at  the  débit  side  of  bis  account,  tlius 
sliowiii^  that  the  object  of  the  second  bill  of  sale,  as  wi'll  as 
(tf  the  first,  was  to  improve  tlie:  seeurity  of  Symes  and  (.'o. 
Tlie  action  of  Flaintitls  was  contested  by  Défendant  MoH'att, 
jiiid  the  timber  seized  was  clainied  by  Symes  and  Co.,  on  the 
<,'inund  that  it  was  in  their  possession  at  the  tiiiie  of  the 
sriztire,  and  that  it  belonj,'ed  to  them  under  the  aoicemeiit 
for  advances  and  the  two  bills  of  .sale,  'i'iu'  |)leadin^s,  as  well 
upon  the  original  tleman»!  as  upon  the  inteivention  of  Synas 
and  Co.,  are  exceedinj^ly  voluminous  and  raise  a  iiumbei-  of 
(|iiestions  that  need  not  be  di.scus.seil.  I,  therefore,  shall  limit 
iiiyself  to  the  considération  of  tliose  points  upon  the  décision 
oï  which  (air  jinlgment  must  dépend.  And,  in  the  first  place, 
witli  référence  to  tlii'  demand  of  l'IaintiH",  it  is  necessary  to 
détermine  what,  acconliuf^  to  the  <leclaration,  is  the  cause  of 
Mctidii  sued  upon.  The  l)efendant  contends  that  lie  is  sued 
ii|i<'ii  the  atfreenu'nt  of  the  IMtli  .luly,  1855:  that,  accoidiiij^ 
to  tliat  aiy;reement,  one  fourth  only  of  the  délit  was  due  wlieii 
tlie  iiction  was  brought  :  that  that  fiunth  li.id  bccii  ]iai(l  by 
two  payments,  one  of  Cl,5()(),  and  the  other  of  £n<)()  :  and, 
tli(  refore,  that  the  action  must  bc  dismissed.  Tlie  PlaiiitiHs, 
i>n  the  other  haml  contended,  in  the  course  of  the  arijument 
lirtuif  US,  that  thi'  action  was  brought  to  recover  the  debt 
due  by  William  MoH'att  and  Co.,  for  the  whole  of  whieh  the 
l't'fciidant  was  liable,  irrespective  of  the  aj^reement,  and  that 
thr  aLTi'eemeiit  was  referred  to  merely  as  estaJilisliinj;  the 
iiHKiiiiit  due  i»y  Défendant  as  a  member  of  the  Hrm  of  MoH'att 
iuid  Co.    Hère,  it  may  be  well  to  observe  that  the  (piestion  as 
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ti)  wlietlier  Dt-fcndimt  was  sucd  uiidcr  tlic  a^'ict'iiient  or  iiot, 
was  one  oï  f^n'iit  intercst  to  him.  If  siiod  »is  a  partner  in  tlic 
tinn  of  Mdttatt  and  ('o.,  lie  luid  a  ri^lit  to  claiin  indcninity, 
l'or  onti-liaU"  ol"  tlie  debt,  i'roni  liis  ])artiH'r  floliii  Ktfan,  one  of 
tlic  Plait)tiFt's,  wliori'as,  nndcr  tlic  a^rccnuîiit,  lie  liad  assiniied 
thc  wholc  oF  tlic  dclit  liiiiisclt':  and,  tlicrci'oro,  if  he  was  liablc 
undcr  tlic  aj^rcciiicnt,  lie  could  vof  inakrMi  eluiiii  airainst  Ef^an. 
No\\',()n  rct'ci'cnec  to  tlic  déclaration,  \vc  tind  tliat,  in  tlie  tiist 
count,  it  fornially  récites  tlic  a^rceinent,  and  tliat  count  niost 
as.suredly  is  liase(l  ujion  tlie  a^nvcnicnt.  The  second  count  is 
l'or  ^oods,  vvares,  and  iiici-cliaiidizc  sold,  &c.  But  thc  goods  and 
nicivliandizc  really  sold  were  not  sold  to  Défendant;  tliey 
werc  sold  to  a  tirni  of  wliidi  lie  was  a  nieniber,  and  tlie 
déclaration  doe.s  not  allc^e  any  dealinj^s  witli  a  fini),  'l'iie 
tliird  count  is  "for  a  lialancc  which  Defcmlant  adinitted  to 
lie  duc  and  ])roniiscd  to  pay  to  Plaintiffs,  on  Plaintiffs'  account 
rcnilcred  oji  tlie  last  nicntioned  day  to  Défendant,  as  and  for 
flivers  luniber  transactions.  "  Now  tlie  agrccnient  ccrtainly 
docs  admit  a  balance,  and  contains  a  pi'oniise  to  pay,  but  it  is 
a  promise  to  pay  in  four  instaliiieiit.-î,  and  tliat  is  wliat 
J)cfcndant  contcnds  for.  Tliat  tlic  tirst  count  is  fouiidcd  on 
tlie  a^reenient  is  too  plain  to  be  disputcd  :  and  Défendant 
could  not,  by  one  and  thc  .sHir.c-  action,  bc  suc<l  as  sole  dcbtor 
under  the  agreonicnt,  and  as  joint  dcbtor  of  tlie  sanie  debt, 
ii-respective  of  the  aijrceineiit.  Any  doubt,  howcver,  as  to 
vvdx'ther  Défendant  was  or  was  not  siU'd  under  tlie  agrcenient, 
is  rcnioved  by  the  factun»  of  Apju'llants  in  the  Superior  Court, 
in  which  they  say  :  "The  déclaration  was  founded  upon  the 
agrecinent  HU'd  by  Plaintiffs,  <lated  July  18th,  1<SÔ5."  Assuin- 
ing,  then,  as  I  think  is  the  case,  tliat  the  action  was  brouj^ht 
under  the  nifreciiunt,  tliis  brini^s  us  to  the  .second  of  thc  pré- 
tentions of  Défendant  which  1  projiosc  to  consiilei",  iianiely, 
tliat,  inider  the  a^reeiiicnt,  tlicrc  was  but  one  instalnicnt  «lue, 
and  tliat  by  two  paynicnts.  the  one  by  a  nott'  of  tl.ôOO,  and 
the  othei-  by  a  note  of  £.S()(),  the  whole  of  the  tirst  instalnieiit 
was  discharjfcil.  As  to  the  note  for  tl,5()().  it  is  adinitted  it 
was  paid  by  Defetidant  to  IMaintiffs  :  that  they  transfcrred  it 
to  a  thir<l  party,  to  wlioni  £1, ()()(),  and  no  more  was  pnid  on 
account  of  it.  Mut  as  l'Iaintiffs  paid  the  note  of  £1,500  to  a 
tliird  jiarty,  and  liave  not  produeed  it  they  cannot,  for  the 
jirescnt,  nor  until  they  do  produce  it,  sue  for  thc  debt  on 
account  of  which  it  was  ^iveii.  Then,  as  to  the  note  for  .£<S0(), 
tht>  receipt  of  it  also  is  adinitted,  but  l*laintitfs  contend  it  was 
imputcd  on  a  debt  dut;  by  Moffatt  alone,  and  not  on  tlii^  debt 
now  sued  for.  Thc  receipt  ^iven  for  the  tvvo  notes  bcars  date 
at  (^)u<'bec,  ir)th  October,  1855,  and  mentions  simply  that  they 
werc  j^iven  "  on  account."    It  appears,  by  thc  account  niarked 
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A,  wliicli  is  ;iii  cxtvnof  Iroin  tli<'  books  of  jicconnt  of  PlaintiFfs. 
tli.it  tlu'  not*'  tor  CSOO  was  in  tlie  iiist  iiistaiuM'  )ilat'('(l  to  tlie 
cfiilit  not  oi'  William  Motïalt  iiidiviilually,  lait  of  William 
Mot'fatt  and  C'o.  ;  tlic  cntry  licini^  undiT  «latc  .Slst  7\n<!fnst, 
jN.')"),  wlicn  tlic  finaîicial  ycar  df  Kj^an  and  Co  tc)'minat,<'d. 
Doylc,  mana<r<'i'  ot"  Kjfan's  cstati',  iM'injif  askcd,   "  How 
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tilt'  CSOO  i-i>iiiaini(l  crcditcd  tu  Wni.  Molfatt  an<]  ('<)"s. 
iii'connt,  lict'ort'  it  was  cicditod  to  William  Mol't'att's  account," 
aiis\vcrt'(i  :  "  I  stati-  a  i'rw  days,  pciliajis  a  Fcw  wicks,  for  liotli 
ciitrii's  appcar  in  onr  Journal  and  Icdircr  nndci-  date  of  tho 
."'Ist  Auf^ust,  1MÔ5  "  ;  and  lit'  ailded  ;  "  C 'liampion  was  thc  eli-rk 
lut  iiiadt!  tht'  cntry  fn'ont'ously  in  tlif  fii'st  jtlact',  and  it  was 
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it  Ottawa,  antl  tlie  note  for  ilîSOO  was  received  at  (^)uflu'e,  and 
tlie  etiti'ies  res[)eetilin'  it  weVf  Iliade  tlit-re.  so  that  Poyle  ecnid 
imt  liave  any  ])erstinal  kntiwledyf  of  tlie  cironmstanees  iinder 
wliicli  tliu  t'ntiies  ifspcctiny  tlie  note  for  XNOO  wero  iiiaile. 
l'iider  tliese  eircuni.'-tanees,  it  woiiM  liave  been  well  to  liave 

rson  li<iv- 


liiid  tlie  eviilenee  tif  (  "luinipioii,  or  of  st)nie  < 


itlier  pt 


iiiLi'ii  Personal  Uiiow  Ifiloi' tif  tlie  eirenmstanees  to  wliicli  J)oyle 


rficiN. 


Ail  that  wi'  know  is  that  wlien  tlie  note 
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.hihn  Kiraii  antl  Ct).,  it  was  eiitered  in  tlieir  hooks  to  tl 
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fivdit  of  William   Moffatt  ami  Co.  ;  that  it  nniaiiieil  ut  tlieir 
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lit.  as  Doyle  says,  "a  few  days,  perliaps  a  few  weeks 


tliiit  tlu'ii,  so  far  as  we  know,  witlioiit  tlie  oonstnit  of  Mt)ffatt 
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tlic  aiiiount  of  tlie  note  was  ]>laeeil  to  the  deltit  side  of  the 
îiccduiit  tif  William  Moffatt  ami  Ct».,  witli  Hi;an,  thiis  neutra- 
li/iii^  the  crédit  that  liati  lieeii  ^iven  for  the  note;  antl  tlieii, 
that  the  note  was  plaeeil  tt)  the  crédit  tif  Wm.  Mtiffatt  in  the 
iitcoimt  wliicli  lie  ilitliviiinally  Iwnl  witli  iO^an  and  i'n.  Ilnt 
wlirii,  ftir  what  rtasoii,  and  on  wliat  yrounds,  tliis  was  tltaie, 
is  iitit  prtivcd.  The  Di-feinlant,  Mtiffalt.  Iiad  a  tlfcp  interest  in 
liiiyiiiif  the  tiist  instalnieiit  ihn'  n|it)n  the  aj^reement  t)f  .Iiily, 
IN-V);  Miid  the  fact  that  lie  jiuve  l'Vaii  antl  Ct).,  two  neufitialilt- 
iinti's  anioiintint,''  tti  .C^.MDO,  wlun  tlieir  elaini  at^ainst  him  as 
iiii  iiiilivithial,  (wliatever  may  liave  hifn  the  nature  tif  it,)tlitl 
imt  tlieii  aiiiount  to  t')()(),  shows  that  lie  liatj  in  view  the  délit 
liT  the  aLnveinent  of  .lulv,  ISôr).  rnder  thèse  eireuiiistan- 
fis.  il  sccius  to  me  that  Ktraii  and  (  "o.,  liaviii<f  earried  tlw  ntite 
i'ir  «JNUO  to  the  cretlit  of  William  Mtiffatt  antl  ( 'ti.,  etiuM  ntit 
witlidraw  it  fioni  thataeniunt  withtiiit  the  eoiisfut  of  Mtiffatt. 
"m  th.'  part  of  l'Iaintiffs,  however,  it  was  eontended  that,  as 
\\  III.  .Moffatt  antl  Cti.  Wfre  insolvent  wlien  the  actitm  was 
hniiiirlit.  l'Iaintiffs  had  a  ri<,dit  to  siif  ftir  the  whole  of  tlieir 
'l'ht  That  Mtiffatt  was  in.stjlvent  wlien  the  présent  action 
Was  hrou^ht  is  lieyoml  dtiubt;  but  that  lie  became  instilveiit 
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aftiM"  tlie  ngrecincnt  ji;ivii»ti;  tlir  crédit  is  hy  no  meaiis  ci  ituiii 
Indct'fl,  I  caii  sec  ii()tliiii|i;  to  Irail  ustnthiiik  that  lie  liad  tlicii 
asscts  sutHcitiit  to  iiioi't  thc  claiiii  of  Kyan  and  Co.  liut  it  i^ 
unncci'ssai'y  to  dwcll  upon  thin  i)oint,  inasinuch  as  Plaintit'Fs 
liavL'  not  allcj^cd  tlie  insolvcncy  ot'  Moi'l'att  in  theii-  dt-daratinn. 
Tlicri'  is  an  allégation  ol'  liis  insolvcncy  in  tlie  spécial  answci-, 
l»nt  if  tlic  rii^lit  of  K'^au  and  Co.  to  sue  dépends  npoii  tlie 
insolvency  of  Moffatt,  that  fact  oiitflit  to  liave  heen  alle;^ed  in 
tlie  <leclaration,  and  tlie  deticienoy  of  the  alle;^ations  in  tlie 
déclaration  lesjtectin^'  tlie  cause  of  action  caniiot,  in  tlie  jire- 
sent  ciuse,  lie  sup[)lie{|  l.y  the  allégations  in  the  s|)ecial  answer. 
It  was  also  conten<led  that  Plaintiffs  had  a  li^lit  to  sue  \\>y 
the  wlicile  aiiiount  due  to  theni,  in  conse(|Uence  of  the  atteiiipt 
of  Di'fendant,  Moffatt,  to  frauduleiitly  defeat  Plaintiffs' daim 
iiy  the  preteniled  transIVr  of  ail  the  tiinher  to  the  interveiiiiiL;' 
parties.  LJpon  tliis  point,  it  is  sutiicient  to  ohserve  that  tlie 
iledaration  <l()es  not  diaiiic  Defi'udant  with  fraud.  The 
Appellant  answers  that  theiv  are  allégations  of  fraud  in  the 
afii<lavit;  but  that  does  not  sutlice.  It  is  to  the  <ledai'atioii 
that  ])efendant  is  calh'd  to  jilead,  and  ail  the  allej^alioiis 
necoHsary  to  show  that  IMaintiffs  had  a  ri^lit  to  sue  wlieii 
and  as  tliey  did,  ouyht  to  appear  on  the  i'ace  of  the  dedai-ation. 
1  do  not,  however.  hesitate  to  say  that.  in  niy  opinion,  .Mul- 
fatt  is  not  charifeahle  with  fi'aud.  Mis  dealin^^s  with  tlie 
interxt'nini;'  parties  inay  or  iiwiy  not  he  leyal,  liut  1  ilo  iint 
think  tliev  wt'rt!  fraudulent.  For  thèse  reasons,  heiny,  as  1  aiir 
of  opinion  that  the  action  is  founded  upon  the  aijreenient  of 
•luly,  IS.")'),  under  which  hut  one  instahiieiit  was  due  wIhii 
the  action  was  hroUi^ht:  and  that  that  instaliiient  was  .satislicd 
l»y  the  two  notes,  one  for  €1, ")()()  and  the  otiier  l'or  tNO(). 
1  neces.sarily  conie  to  the  conclusion  that  the  judiiinent  of  the 
( 'ourt  lielow  U])on  the  contro\ersy  hetweeii  l'Iaintiffs  ami 
Défendant  ourdit  not  to  lie  disturhed.  l  now  pass  to  the  con- 
sidération of  the  intei'vention  fif  (J.  H.  Synies  and  Co.  If,  as  I 
think,  the  action  of  l'Iaintiffs  uiust  lie  disuiissed,  tlieii,  as 
lietween  Défendant  and  Syuies  and  Co.,  I  think  the  évidence 
uiii|Uestiotial)ly  sutKcient  to  niaintain  their  inteivention  (  I  ).  I, 
therefore.  dceni  it  uniu'cessary  to  ixpress  u\y  opinion  upon 
two  very  important  (piestions  ari^iied  hefoie  us,  the  tirst  ^>in;j' 
as  to  the  effect  of  the  two  liills  of  sale  in  favour  of  tlie 
intei'veninn-  partiis,  ami  the  secon<l,  as  to  wlu'ther  the  inter- 
venin^f  parties,  at  the  date  of  the  sei/ure,  had  sudi  a  |i<'s 
.session  of  the  tinihei'  as  to  enalili;  theni,  as  aifainst  tliiiil 
[larties,  to  niaintain  their  daim  if  they  are  to  l»e  dreiind 
pl»M|^e,(!s  only.     lîut  as,  accordinj.;'  to  my  view,  the  action  l't 

(I)    .As   1(1    tllC   iMlIltlIUl    (if    |ll('llj,'l'    llftWCt'll    Mil'     plcilu'IH'   îlllll    tllC    plcilm'C.     I    ('/' 

•i  riu<l»'s«iis,  Droit  Coin.,  \^' 4S(>. 


DE    !.A    J'KOVINCE    DE   tiUK^HEC. 


2:^- 


l'Iaintit't's  iiiust  fail  irn's|U!ctivi'  of  tlic  niorits,  I  tliiiik  it  rifjlit 

tu  ohseivc  tliîit  nlthon^h  oui'  judifjmTit  iiiay  rost  upoii  incrcly 

tceluiicjil  i^rounds,  yct,  tliat  I  tliiiik  it  iiiccts  thc  justice  of  tlio 

cMsc,  iii  so  t'ai"  as  rciranls  tln!  intcrvt'iitioii  ut'  Syiiirs  and  Co. 

Atter  thc  aj^reoinoiit  of  t!i(!  lîîtli  -luly,  l<H5ô,  was  ciitoriid  into, 

it  was  as  lU'Ccssary  for  tin-  intcivst    of  Ei(an  and  Co.  as  of 

Mdi'fîitt  tliat  advanct'S  slionid  lie  niadc  to  tlu'  lattt'r.    K<raii  and 

( 'o.  Iiad  cxtensivo  tiniber  liinits.    Tlieir   (lol)toi'  Moffatt  was 

|ii)sstssiMl   of   cxpcritMict;   as   a   niamifacturcr   of   tinilu'i-,    hut 

iiritliiT  tlieir  tiinbor,  nor  lus    business    cxpciiciice,  could   lu- 

tuiMU'il  to  account  without  pccuniary  advanci's.    Kj^an,  it  ap- 

pi'îirs  from  tlio  ('vidciicu  of  Fitzpatrick,  introduced  Moffatt  to 

Syiiu's  and  Co.,wlio  dui'in^  tlie  hiisincss  scasoii  of  IS")*!,  niadi- 

ailvancos  to  iVloffatt  upon  thf  usual  turnis,  and,  if  not  witli 

tiii'  ('Xjirt'ss  consent,  at  icast  with  the  full  knowlcdnjc  of  K^^rjui 

aiid  Co.     riiey  wcrc  pi'rffctiy  awaiv  tliat  durin^f  tlic  winttT 

(»!'  JSôâ-ti,  Moffatt  was  workin<^  npon  lindts  licld  in  tlie  nanit; 

of  Kifiin,  liy  muans  of  tlic  ailvanccs  fnrnislicil  liy  tlic  intcr- 

M'iiinii,'   party.     Kijan  and   Co.,    witliout   any,  cvcn  thc    Icast 

t>lijcction  on  ilîcii'  part,  allowcd  thc  tiinhcr  .so  nianufactnrcd, 

as  far  as  it  was  yot  ont  that  sca.s()n,  to  hc  dclivcrcd  to  Symcs 

and  Co.,  in  thc  ustial  cour.sc,  and  sold  hy  thcui  to  nicct  thcir 

advanccs.     E^^an  and  C'o.    kncw  rhat  if  any  ])rotits  had  hccn 

iiiail(!  upon  tht^  opérations  of  Moffatt,  thcy  would  havc  i^onc 

tn  dischar^c  his  dci»t  to  thcni  :  and  it  was  aftcr  it  had   i)ccn 

asccrtaincd  that  tlu-  l)Usincss  of  that  .scason  had  rcsultcd  in  a 

Idss,  that  thcy  ajipcar  for  tht.'  tirst  tinic,  naincly,  l)y  thi'  lctt(!r 

of  thc    2()th    Novcud)cr,   l.S5(),  to   havc  in  a  foi-nial  nianncr 

(hawn  thc  attention  of  Symcs  and  Co.,  to  thc  ncccssity  of  a 

settlcnicnt  liuin^'  niadc  rcspectinjf  thc  debt  duc  hy  Moffatt  to 

Ki4;an  and  Co.,  Ix'forc  Moffatt  took  any  niorc  tinibcr  froiu  thcir 

liiiiits.    Kvcn  in  that  Icttcr  tlu^y  did  not  express  any  wish  that 

Syiiies  and  Co.  should  discontinue  thc  makini^  of  advanccs  to 

.NbilTatt  :  ajid,  when  thcy  protcsted  a^ainst  Moffatt,  thcy  did 

iii't  in  express  tenus  require  hini  to  discontinue  thc  euttin;^ 

iil'  timlicr  on  thcir  liniits,  nor  ilid  thcy  serve  a  coi»y  of  thc 

|ii'iitest  on  Symcs  and  Co.    On  thc  contrary,  cvcn  then,  aftcr 

they  had  written  to  Symes  and  ('o.,  sayine^  that   Moffatt  had 

WDi'ked   upon   thcir   limits   durini,^  thc  previous  ycar  to  thc 

exleiit  of  about  .'}()0,(M)U  fect  of  tindier,  thcy  wcrc  most  anxious 

that  Symcs  and  Co.  shouhl  mit  discontinue  their  advanccs. 

The  évidence  of   Fitzpati-ick    as  to   this  ])art  of  thc  case   is 

\>  ry  important.    Me  says  that  udien  about  tln'  bSth  oi-  2')th 

l'icember,  ISôb,  hc  spokc  of  sloppin;^  thc  supplies  then  ltein<f 

l'uniishcil  by  Symcs  and  (  "o.,  K;^Mn   ■  lienot.,!  nï  him  in  (lii!< 

iianic  not  to  do  anythinjf  rash,"  and  pleiirc(l  hiujsclf  "  to  settic 

"\erythin^,"  ami  "  make  ail  !'i;;ht"  with  Symes  in   Kn^land, 
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adiliiii;  "if  you  iutw  stop  evi-rythiii^  \ve  will  lio  l'uiiicil,  t'ui- 
you  kiiow  tlint  just  iiow  I  am  Ui  diffioultics  niysolF."  It  is  to 
Ih!  olist'i'vt'd  tliiit  tliis  took  place  soiiie  tiioiitlis  after  ail  tlir 
tiiiilKT  seizcd  in  tliis  cause  liad  Itccn  eut:  and  tliat  no  part  oi" 
tliat  tinilifi-  waH  eut  after  tluï  dnte  of  tlie  first  Itîtter  wliieli 
appears  to  liave  Ijeen  written  liy  Ej^an  an<l  C'o ,  to  Synies  and 
('(>.,  altimt  tlu!  affairs  of  MoFfatt,  nain<'ly  of  tlie  2()tli  Novein- 
Ik'i-,  l!S5(>.  It  is  true  tliat  after  tlie  date  of  tliat  letter,  Syuus 
and  ('().  eontinu'Ml  to  niake  advanccs  to  Moffatt  and  reeeivetl 
froni  liim  tlie  tiinlier  seized  in  tliis  cause  :  but  it  was  not  to  Im; 
ex])ected,  and  Kj^an  and  Co.,  as  I  luive  already  ohserved,  do 
not  appeai-  to  liav(!  expeeted  tliat  Symes  and  ( 'o.  vvould  liavc 
ceased  to  niake  advanees  to  Moffatt  on  tlieir  iveeivinii'  tlu- 
letter  of  tlie  2()th  Noveniher,  IS5().  At  tliat  tinii;  tlie  balance 
due  liy  Moffatt  to  Synies  exceeded  t!70()(),  and  a  lar^e  part 
of  tlie  tinilier  nianufactured  froin  tlie  ailvances  of  Synies  and 
C/O.  was  tlien  lyini;'  in  tlie  foi-est,  and  tliere  is  every  reasoii  to 
iielieve  that  if  Syiiits  and  Co.,  or  soine  otlier  parties,  liad  not 
niade  advanees  to  Moffatt,  tliat  tiniher  would  ha\e  been  lost 
to  ail  eoiiecrneil.  TIk^  course  i)ursued  bv  Svnies  and  C.'o.  was 
to  iiiake  ailvances.  not  for  tlie  purpose  of  liaviiif^  more  tindirr 
eut  upon  tlie  liinits  of  Kigali,  but  in  order  to  t^et  out  tlie  tiiii- 
ber  already  eut,  and  tlie  wltole  of  tlie  tiinber  delivered  to 
Synies  and  Co.  by  Moffatt  as  well  in  tlie  year  I.S57,a8  in  tlu- 
year  IS.'jd,  did  not  vwn  iiearly  ainount  to  tlie  (piantity  ineii- 
tioned  bv  Ki^iin  aiid  (!o.  in  tlieir  letter  of  tlie  2()tli  Noveiiilu  r. 
ISôli,  as  liavinL,^  been  nianufactured  by  Moffatt  in  tliat  yi'ar 
alone.  It  may  be  added  tliat  as  Kigali  and  Co.  allowed  tlie 
tiinber  broucflit  down  in  IS5(),  to  be  delivered  to  Synies  and 
C'o.,  it  is  to  be  presunied  tliat  tliey  tliouo'lit  tliat  tîrm  reason- 
al>ly  eiititled  to  that  tinil)er:  ami  if  tliey  had  a  juat  claim  to 
tlie  tinibrr  received  by  theiii  in  lSâ(!  tliey  liad  an  ecpially 
Just  claini  to  tlie  tiniber  received  by  tlieiii  in  I.S57.  Tliat  Kiraii 
and  Co.  Iiave  been  losers  by  thèse  transactions  is  plain  :  fnr 
tlieir  liinits  bave  been  worked  upon  for  two  years  without 
any  advanta<;'e  to  tlieni  ;  but  for  tliis  Synies  and  C-o.  ai'e  not 
to  idaiiie.  Tliey  inailc  advanees  in  tlie  iisual  course  of  tradf 
ami  upon  tlie  sccurity  iisual  in  sucli  cases,  and  tliey  still 
appear  to  be  unpaid  to  th»^  exteiit  of  aiiove  U ô ,()()()  ;  and  if 
Kifan  ami  (,'o.  bail  tlieinselves  continiUMl  to  niake  ailvances  to 
Moffatt,  it  seenis  more  tlian  probable  tliat  tliey  would  liave 
lost,  not  only  tlie  tinibcr  wliieli  tliey  now  lose,  but  a  part  nf 
tlieir  advanees  in  addition.  Tlie  ca.se  upon  tlie  intervention, 
accordin<r  to  niv  view,  iiuiv  be  reduced  to  tliis:  tlie  advanees 
bv  Svines  and  ( 'o.  wei'e  as  iiiucli  for  tlie  advantaixe  of  Ej^an 
aiul  <'.).,  as  of  Moffatt.  He  was  allowed  to  havo  possession  of 
tlic  liiiiits  of  Egan,  and  to  use  tlie  advanees  uf  Symcs  and  Co., 


DE    I-A    l'UOVINOK    l)K   t^UKHEC. 


2;w 


iii  iiiiiniil'acturin^  timlxT  thcro,  with  th»i  ktiowlcMlj^o  and  con- 
st-nt  <»f  Kf^iin  and  (•().,  and  thcy  now  caiinot  rt'usonably  (ihjt'ct 
t(.  Syincs  and  Cet.,  havin<j  tln^  siiourity  for  wliicli  thcy 
sti|)ulat»Ml,and  vvhich  was  not  hoyond  wlwit  vvas  UHiial  in  sucli 
cases.  (2  L.  ('.  L  ./.,  p.  (10.) 

A.  and  W.  KoUKIlTsoN,  for  Appcllanfcs. 

H.  and  (J.  Lai'LAMMK,  fur  liespinuk'nts. 
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REVENDICATION. 


Cl  IIIT  UK  (^IJEKX'S  lÎKN'CH,  IN  AlM'KAL, 

Montréal,  Otli  June,  l.S(J(>. 


li 


l'iisont  :  DiJVAL,  C.  J.,  Meki:ditii,  .1.,  Ayi,w[\,  J.,  Moxdekkt, 
J.,  and  L<)1{AN(JE1{,  J.  (ul  hoc. 

liilisoN,  Vhi\ni\\\ jutr  n'it'risi'd'ln.sftiacr,  Appdlant,  TUr/  MoK- 
KAIT,  Dcrcndaiit  in  th(!  ('ourt  Ix'low,  Kes]u)iidi'nt,  iind 
SiiM'l.E,  intiM'vcniiij^  p'H'ty    in   thi;  Court  hclow,  Rospon- 

•  IfUt. 
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//./</.-  Tliat  il  i>iirty  ciiniiot  daim  tn  he  propriotor  nf  tlie  liinber  eut 
ii|Kiii  tiriibnr  limits,  wliilo  at  tlio  siiiiio  timo  liu  brin^rs  an  action  for  tlie 
|.iiic,  for  which  liu  sold  tlie  said  timber. 

Mekkditm,  .f.  :  In  tli(;  aliovM^  caHc  n'''  !(1,  in  which  Synios  & 
('<>.  ari'  intervening  parties,  Plaintiffs  John  Kyan  &  Co.,  hy  a 
wril  iiï  soinit'-iirri'f,  soized  as  liolt)nii'in<r  to  Défendant  tlic  tini- 
lier  whicli  he  niade  durin^  the  winter  of  l.Soô-G,  and  phulfrcd 
for  advances  to  Synies  &  Co.,  and,  in  this  cause,  l'Iaintiti'Johu 
lO'Mii,  une  of  the  tirni  of  John  Effan  &  Co.,  seized,  under  a 
sifi.'^ir  n>v<'inliiiif uni ,  as  helon^in^  to  Défendant,  tlie  tiniher 
wliicli  he  nianufaetnred  in  the  winter  of  1S50-7,  and  [tled<i;ed 
l'or  idvance.s  to  the  présent  intei'vetiin<^  P'^^i'^Vi  ''ohn  Supple. 
Tlir  wlioleof  the  timber,  as  well  that  seized  in  the  canne  n*-'  1)1, 
a>  tiiat  seized  in  this  cause,  wms  ont  upon  the  tindter  limits 
li<'ld  in  the  naine  of  John  Ei^an,  and  which  it  was  intcnded 
tliat  the  Di'fen<lant  should  ac(]uire  under  the  a<freem<'nt  of  the 
l:{th  'Jtiiy,  IS'jô,  to  which  référence  is  made  in  the  course  of 
iiiy  reiiiarks  in  the  cas(!  n*^  î)l.  The  demand  of  the  l'Iaintitls 
in  tlif  case  n"^  91  is  founded  on  that  a^reenient  ;  and  in  the 
l'riM-iit  case  the  .same  ai;reeinent  is  the  hasis  of  the  defcnce. 
Th'-  eontfiition  of  Défendant  is  that  Ity  the  aj;re(Miient  of  the 
lotli  Jiily,  IH55,  upon  which  he  is  Hued  in  the  cause  n"  !)1, 
lie  .i^rced  to  pa\'  Erran  &  Co.,  in  fcnir  annual  instalments, 
Is,">()U,  in  considérât  ou  of  their  transferring  to  him  certain 
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tinilicf  liiiiits  upiiM  whicli  tlic  tiiiilxtr  sim/amI  in  tliis  ciiust'  liml 
lu'cti  (Mit:  tliat  tlit'V  recoivcMl  IVoiii  liiin  in  part  paynicnt dI' 
tlif  said  snui  of  CS.ÔOO,  nff,'(>(ialtl('  pap-T  tu  tin-  cxtcnt  ol' 
C2,:i()(>,  on  account  of  vvliicli  tlicrc  lias  Itccn  paid  tl.SOO,  tliat 
tlu'y  allowrd  iiini  to  enter  npon  and  inuniit'acturc  tinilici-  on 
tliit  said  tirnlM;!'  liniits  ;  and  tliat  l'IaintiM'  wliilst,  lu;  Joins  liis 
copartncrs  in  cnt'orcinj^  tlif  aLTcunicnt  in  (|Ui.'stion,  as  Iieinn 
l)indin;^  on  tlic  Del'cinlant,  cannot,  as  lie  attiMiipts  to  do  in  tlic 
pifsrnt  c:as<',  trcat  tiiat  ann-cnicnt  as  il'  it  wcrt'  nnll,  liy  »'X(  r- 
l'isiii»;  an  unipialiticd  ri^iit  of  owncrship  ovtT  tlit-  tiinlur 
liuiits,  in  considération  ot"  wliicli  Di'fcndant  so  a;L;rei'd  to  pny 
tSôOO,  and  as  alrcady  nicntioncd  lias  actnall^'  paid  £I,N()(). 
Tlie  tact  tliat  K'^au  k  Co.  ri'ci'ivcd  froin  tlic  hid'cndant  a  ncLjd- 
tialil(î  note  l'or  Cl,. ')()(),  on  acconnt  of  wliicli  CI.OOO  lias  liccn 
pai<l,  is  not  deiiicd  ;  and  1  tliink  that  tlic  ri;rlit  of  tlic;  Dcfcii 
dant  to  liavc  crcdit  foi'  tlic  otli(;r  C<S()()  is,  as  I  liavc  cx])laiiud 
in  tlic  cas(!  n**  !(1,  also  cstaltlislicd.  It  is  truc  tliat  und-T  tin' 
aiffciiUicnt  of  .luly,  lS5ô,  tlic  DcfciKJant  was  houiid  to  ^iv(ï 
st'curity  witliin  a  certain  tiiiie  and  tliaf  lie  lias  wliolly  failrd 
to  yive  tliat  securit^»,  and  tlic  prétention  on  tlic  part  (»f  tlic 
Défendant  tliat  Ki^aii  &  t'o.  waived  tlieir  ri<,;lit  to  sceurity,  liy 
takinj^  a  part  of  tlic  purcliase  nioiiey  witliout  exactinLf  sceiii- 
ity,  is  t|uite  uiitcnal)le.  1  tliink  tliat  K^an  tfe  Co.  liad,  and  stiil 
liave,  a  ri^lit  eitlicr  to  enforce  tlic  ac;rcenicnt  ii-rcspeetive  ol' 
.sociiritv,  or  to  cause  tlu'   aifreeincnt  to  ho   rcscinded  in  coiise- 
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f   tlic  failure  of  tlic  Défendant  to  ir'w 


e  sceurity  :  liut 

I  du  not  sec  liow  the  îii^M-eciiiciit  caii  lie  liindin^'  ujton  tlic  piir- 
cliaser  witlicjut  lieiii^'  at  the  sanie  tinie  hindiii^'  npon  tlic  \ei:- 
dors  and  cacli  of  tlu'in  :  and  I  tlierefoi'c  tliink  tliat  K^iiii, 
wliilst  joininir  witli  liis  copartncrs  in  siiin;,^  for  the  pi'icc  of  tlir 
property  sold  Ity  tlic  ai^reciiicnt  of -luly.  IHô"),  cannot.  in  his 
own  naine,  elaiiii  tlic  dwiiersliip  of  tliat  property  as  if  it  liad 
imf  hecn  sold.  In  a  Word,  lOi^aii  ^  (\).  liad  tlicir  option  ;  as  the 
Défendant  failed  to  ^ivt-  tlu*  stipnlated  sceurity,  tliey  had  it 
in  their  ])ovvcr  to  caustî  tlie  aifrecnictit  to  lie  treatod  as  hiiiiliii;,' 
as  not  liin<lin<^,   luit   tliey  cannot  trcat   it  as    liindinu'  npnii 


1er, 


oiic  side.  withont  adinittiii<>'  tliat  it  is  liindini^  npon  the  ot 
and  in  order  to  prevent  nii.sap{)relicnsion  I  niay  oli.serve  tli.it 
I  tliink  K<fan  i^  C'o.  will  liavc  tlie  s.uiic  i-ii^ht  al'ter  tliis  acti'Hi 
lias  lieeii  disiiii.ssed.  Tlicy  nuiy,  if  tliey  tliink  fit,  repudiatc  f  lie 
ai^rcenient  in  conse(|Uenc(;  of  tlie  failure  of  the  Défendant  tu 
(rivetheiii  sccurity,  hut  they  cannot,  at  oiie  and  the  saine  tinn', 
claini  tli(>  liniits  ainl  also  the  considération  which  tlic  Défen- 
dant aureed  to  j^iv(!  for  tliosc  liniits.  Accordiny'  to  tliis  \  icw, 
the  jiidi^nicnt  of  tlic  (  "oiut  hclow,  disniissiiii;;  the  l'iainfitls 
deiiiand,  is  rif^ht,  and.  as  lietwccn  the  J)cfc!idant  and  the  iiiti  i- 
venin^  pîH'ty,  I  tliink  thei'e  can  he   no  ditficulty  in  iiiaintaiu- 
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iiii;'  tlif  iiittTVfiition  wliicli  is  iiot  ci)iit»'8t»'il  l»y  tlic  DcfoiKl.uit. 

{■1  A.  r.  A. ./..  |>|..  (io,  (i(i  ) 

A   iV  \V.  Ui»lii;ui'soN,  for  Aiipcllants. 
K.  vV  (i.  LaKI.amMK,  for  KcspondeiitH. 
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USURIOnS  CONTRACT.-SALE  OF  DEBTS. 

IMmvy  ('oiixuii,,  2;{nl  Di-chiiiIkt,  I.S(i.S. 


m 

si  il 


On  a|i|u'iil  rruiii  tlu-  Court  oi'  (^iicoiis  IJcncli  l'or 
LowtT  Caïuula. 

l'icsnit:  LoimI  Chelmskoki),  Sir  Jamks  \V'ii,i,iams  ("oi.vim.k, 
tlu-  Lord  ,lu^stit'l'  Wool),  uikI  tliu  Lord  .lustice  Ski.wvx. 

Al.KXANDIlK  KlioUAltl)  K I  EU/KOWsK  I,     A|)])L'llailt,    i(H<l    ,]\:\s- 

IJai'Tistk  Tiikoimiilk  J)()KI(>\  mid  Zki'IIIh  Dokiox,  Kcs- 
polidciits. 

Kxposiiion  and  exumiiiation  (>f  the  l'sury  liiiws  of  I^owt'r  Cunadii. 

In  iin  attioii  broii;:lil  te»  recover  a  «uni  of  inoney  alhs^^ed  tu  IuivoImhmi 
piiiil  in  oxct'Hs  npon  a  contiact  for  a  loan  of  t4,H7r>  iiiadi'  in  tlio  yoar 
lS4.'i,  uf  wliidli  £.'{,;!'_'.'>  oniy  was  paiil  to  tlie  bormwers,  tlus  haliincc 
ll,ô(Mi,  bein>r  rotained  hy  tlic  a;:«nt  (if  tlie  lender  as  a  IniniiH  or  pro- 
iiiiiiiu  ;  no  milliiùent  proof  beinj;  ^çiven  of  the  lendor'a  knowlod;i:e  nf  tlie 
rnU'iilion  of  cuc'h  bonus  or  preiniuni  (wliicli  was  (rhiinieil  by  tiio  a^'cnt 
rt'tiiiiiin>;  it  for  ullejrod  services  performed  in  obtainintr  the  loan)  and 
lin  fxci'ss  of  paynient  on  acconnt  of  interest  proved  before  the  year 
l.sr)3,  wiien  tlio  law  of  nsnry  in  Canada  was  altered  ;  siirh  action  held 
iKit  Hiistainable  and  tiie  jiid^nient  of  the  Court  of  tineen's  Bencii  in 
Canada,  reversiiip  a  previoiis  jndpnient  of  the  Sui>erior  Court  uplield, 
tliini«.'h  on  (.'rounds  dlifereiK  l'roni  those  stated  by  the  Couit  of  Qneen's 
{'.eiicii.  By  the  old  freucii  law,  whicli  fornierly  |3ievai!ed  in  J.ower 
Caiiuila,  wlien  n|)on  an  nsurions  contract  the  princinal  aiid  Ic^al  inté- 
rêt luid  been  fnlly  paid  any  inoney  afierwaids  receivel  by  the  lender 
licyninl  the  lejînl  aniount  due  conld  bc  reiîoveied  back  ;  a  rijrht  of  action, 
iliciefure,  vested  in  tlie  person  so  payinir  snch  nsurions  inttrcst.  15y 
AitiiMe  l.")7()ofthe  Civil  (Ynleof  liowor  Caiiaiha  suidi  rlirlit  of  action  is 
a.s.>ij.'iial)le,  the  oniy  exception  beinj.',  in  the  case  of  "  judjres,  advocates. 
attorncy^,  clerks,  sheritt^,  bailiffs  and  «itlu'r  ollicers  (;oiinected  witli 
('oiiits  of  justice,"  who  are  prohibitod  by  Article  NSô  of  the  saine  Code 
froiii  bt'coiniii^  "  buyers  of  btigioiis  ri<:hts  whicli  fall  under  tlie  juri^- 
liiti(jii  of  the  <oiirt  in  wliich  tliey  exercise  tlieir  fnnclions."  My  the  sta- 
tiitc  law  lelutin^t  to  usury  fornierly  in  force  in  l.ower  Cunadu  (  17  (.rco. 
III,  ( .  3,  sec.  ô),  interest  at  the  rate  of  (i  fK>r  cent  oniy  was  allowed  and 
ull  cuiitracts  wheronpon  a  j;reater  interest  was  resiMved  rtere  dedarcd 
void  and  the  jiarties  directix'  «tr  iiidirottly  takin;:  a  hijiher  rate  niade 
lialijc  to  a  penalty  to  the  anioniit  of  the  irehlc  the  value  of  the  iiioneys 
k'iit.  The  KJtli  Vict,  c.  80,  enact-  tliat  no  contract  thereafter  for  tlie 
l(i;in  (ir  forhearance  of  inoney.  niade  at  any  rate  of  interest  wliatsoever, 
ffiid  lin  |iayiiieni  in  pursuance  therenf,  shonhl  inake  the  party  to  surh 
'■niitract  liable  to  any  loss.  forfeitiire  or  piMuUty,  or  procpcdinji  ci\  il  or 
>riiiiiiial,  f nr  any  usury,  any  law  or  ou>toni  to  the  oontrary  iiotwith- 
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Htiiruliiij;;  luit,  pruvitlcw,  finit  cvtry  hih-Ii  loHtrart  «liiill  l>t«  vniil  hh  fur 
only  «H  rclatt's  tu  iiiiy  ««xcchs  cf  iiitorcHt  iil>o«'o  (>  |H'r  rciit,  tluM'lFtMf  nf 
tlim  Act  is  tliiit  an  UNiirioiis  coiuracl  iio  ImimT  siilijtM'is  a  (.arly  Vi  «ny 
|ifiiulty  or  (orftMtiirc,  luit  is  iiivulid  >  iily  hh  l'ar  as  it  ^li|)lll^ltfH  lur  iiKirt' 
tliHM  t)  iior  «'t'iil  inturcHt.  Semblo,  tliat,  an  iirtwiii  tiionu'Iit  nllcr  (lie  i)iis,s- 
in;;  oitliiM  Art  ti)  rocovitr  siicli  oxcchh  ni'  payiiitMit  cuiilil  imt.  prn|HMl\  lie 
rallfil  "  Il  civil  iirncccdiii^  tnr  iisiiiv,"  tlioii^rh  hruii^lit  dm  aiciimii  ni' 
iiMiry  tlic  Alt  |K)illtill^:  to  a  procftilin^t  iipoii  tiio  tact  of  iisuiy  itsell 
nnil  iiot  upon  cIhIiiih  wliicli  reHiiltiul  froin  it. 

TIkî  (|Uestion  in  tliis  uppi'iil  wiis  wIh'IIkt  A|)))oll)iiit  \vii> 
('ntitle«|  to  ri'covcr  hurk  tVoin  Ui'.spdiKlciits  ii  simi  oF  iikumv 
wliielï  lit'  iill('j,'c(l  wns,  in  tlic  yciii-  lcS.')4,  ovcipuiil  l»y  liiinsilf 
lunl  otliors  (tliniuoli  wlioni  In- clainiftl)  t<t  |{cs|'(»nili'iitH,  in  l•t■^ 
|»oct  »)t'  Il  loaii  niiulc  l»v'  (Iniuc!  ('tnisini'iiu  to  Appclliint  mul 
otlitTs,  in  NovciiiImt.  IiS4ô,  and  wliicli  contriict  was  allr^fil  liy 
hini  to  liav(^  hccn  in  its  nature  nsurious.  On  tlit-  1  I  tli  of  No- 
venilu!!',  184'),  hy  a  lioml  or  olili^ation,  l'Xt'OUhMl  at  Monti'cîil, 
Ixjfon^  notariés,  Appcllant,  actiri^i^f  t'or  liimsclf  and  liis  wit'c, 
Louise  Ainrlie  Deltart/eli,  I^ewis  'riioiiias  Drnnimond,  imIvo- 
cate,  .Josi'j)lite  Klniire  Deliartzcli.  liis  wiTe,  Sniiuiei  ( 'cM'nw  nllis 
Monk.advocate,  Rosalie  Caroline  Deliai'tzoli,  liis  wil'e,  Kdujud 
Sylvestre,  ( 'ount  ot'  RotteiMiiiuid,  and  Mar<nierit<'  Cordilia 
Debai'tzcli,  liis  wil'e, acknowliMJm'd  tliat  lie  oweil  to  Dame  Cou 
sineau,  tlie  widow  ot'  Charles  Dui-ion,  represente<l  in  tlie  lioiid 
l>y  Hespondent  .lean-Iiaptiste 'l'iiéopliile  Dorion,  lier  attoniey. 
a  surn  ot'  C4,(S7r),  t'or  nioney  lent  hy  daiiio  (-ousineau,  t'or  tlie 
pnrpose  ot'  enalilini^  the  liorrowers  to  [lay  ott'  certain  délits 
secured  liy  niort<;aiTeH  att'eetin^  tlio  real  estate  <;iven  to  tlnin 
liy  the  Hon.  I)oniini(pie  I)eliart/.ch,  and,  liy  tliis  olilit;atioii. 
the  suni  ot'  CI  ")0(),  part  ot'  the  l!4,!S7'),  was  aeknowledired  tn 
lie  paid  to  Appellant,  and  tlu'  suni  ot'  .a,'i7r>  residue  ot' .t;4,<S7.") 
was  to  1)0  paid  hy  daine  Cousinean  to  Appellant,  to<;ether  witli 
interest  fi'oni  the  date  ot  the  ol»li;^ation,  so  soori  as  tliai  siiin 
should  Ito  roecived  froiii  the  corporation  ot  Montréal,  on  ci-r- 
tain  honds  ot'  whicli  it  was  secured  ;  and,  hy  sueli  hoiid  or 
ohliiration  the  suni  ol'  .€4,S75  was  aereed  to  lu;  paid  to  ilniiie 
Cousinean  at  the  end  ot  ei^htyears,  with  interest  |»ayahle  aii- 
iiually  ;  and  it  was  a;];reed,  tliat  in  case  the  horrowers  should 
tail  punctually  to  pay  the  interest,  the  caj^ital  suin  due  on  tlio 
ohliijjation  slionhl  iniinediately  be(;oiiie  payahle.  H}'  anotlnr 
ohliijation,  executed  on  th»'  sanie  day  hi-t'oro  notariés,  Appel- 
lant t'or  hiniselt',  and  as  attorney  of  the  sanie  persons  as  t'  isi' 
t'or  whoni  lie  acted  in  the  tnatter  ot  the  liet'ore  iiientioi 
gation.  acknowledged  that  lu;  owed  to  Kespondent,  Je.  i. 

Dorion,  as  curatur  to  the  substitution  created  uiuler  \  will 
of  the  late  Jac(iuos  Dorion,  lus  uncle,  a  turther  sum  "t 
.C-'J,62()  8  6,  whicli  Appellant,  iind  those  t'or  whoni  he  act.  d. 
agieed  to  pay  back  to  that  Respondent  atter  eight  yeai's,  with 
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iiitcn-st  t(»  Im'  |)ai<l  tluTt-on  luiU'-yi'iirly.  'l'Iif  CM,M7')  a^rciMl  to 
lie  lulvunct'cl  liv  tliiiiit'  ('i>iisiiiciiu,  us  |iii)'t  <>r  tlu'  t't»tiHiil(>riiti(»u 
foi  tln'  Hrst  oltlipition,  ami  tlu-  wliolo  ot'  tlu-  suiii  oï  £'.i,ii'M')  H  (i, 
tln'  (•(•nsiilt'rntinn  l'or  tlu'  second  oMi^atioii,  were  advuiict'il  to 
thc  lioiTowerH  ;  ami  tlif  l'act  <>l'  tlii' ailvaiicc  oF  tlu'st'  suiiis  \va.H 
imt  in  «iispiit»'  iii  tlu;  action  nmlt-r  appcal.  Witli  rospcot,  li(»w- 
fww  t  »  tlif  suiu  (if  CI. ')()(>,  [)art  ot"  tlu-  £4,H7'),  niention»'»!  in 
tliiî  Hrst  olili^ition,  anil  wliicli  Apiidlant  liiins(>lt'  ackriowl- 
(.i|^ri.il  iK't'orf  notariés  tliat  lif  rt-ci-ivcd  in  tlicir  présence  tVoiii 
ilaiiie  Consinean,  Appell.mt  alleLjed  tliat  tliis  snm  was  novcr 
ii'Ivaneod  orpaid  at  nll  lait  was  retained  \ty  Ke.spondent,  Jean 
ii  T.  1)  irion,  wliilst  Ucspou-lents  insisted,  tliat  tlio  £1,500  was 
linixi  (iilr  ["lid  to  Appeiiant,  as  stated  in  tlie  Hvst  nhli^jation, 
iiut  tliat  Appeiiant  and  \i\n  co-boiTowers  at'terwards  paid  to 
HespDiident,  Jean  H.  T.  Dorion,  a  suin  of  £1  500  l'or  liis  own 
sole  use,  and  l'or  liis  pt-i-sunal  si-rvices  in  ('<jnti(!ction  witli 
tlie  al.ove   loans,  ami  tliat   lie  ap[)lied  tliat  .snin  accordin<fly, 

witlioiit  acconntiiu'   l'or  any  part  tliei l"  to  daiiu»  Consinean. 

liOiiisi!  Aurélie  Delmrtzcli,  tlie  wil'e  of  Appeiiant,  died   in   tlio 

yeiir  IS50,   liaviiii^   l)y    lier   will  appoinleil  liiiii  lier  universal 

K'ffatee  in  nsnfrnct,  and  liavinj^  ^iveii  tlie  coriHis  of  Ikm-  prop- 

I  rty  to  liei-  cliildren  survivin^  lier   hnsliand.  Tlierc  wore  two 

c'Iiildreii  issnc  of  tlie  iiiirria<^e,  and  Appeiiant  was  a|)point);d 

tlieir  f,Miardian.    It  appnarod  tliat  tlie  interest  on  the  aj^j^re^at») 

Miiii  ol"  C4,S75  haviiif^  on   two  occasions  ])revions  to  tlie  yi^ar 

IS-I-!»  fiillen  into  airear,  actions  were  la-ou^ht  in  l!S4(Sand  1S52 

liy  daine  Consinean  a^ainst  A|)p(dla!itand  liiscodiorrovvers.and 

judiriiient  snH'ered  to  yo  l>y  del'anlt.  Knrtlicr  proceedin^js  wore 

liatl  lietweeii   the  ])aities,    wliend»y   ttio  tiine  l'or  pa\'ment  ot' 

tlie  sains  secured    liy   tlie  ahovt^  nientioned  two  several  olili- 

jjatioiis  was   extendeil.   In  tlie  early  part   of  tlie  year   lM53, 

(liiiiie  Consinean  died,  liavini^  liy   lier  will  apjtointed  Respoii- 

ileiits  ami    Kastaelu'  Dorion,  lier  sons,  lier  nniversal  letjatees, 

tlii'  latter  of  wlioiii  afterwards  ceded    to   Hespondent,  Jean  K. 

T.  Doiion  ail  liis  ri;^lits  in  his  niotln'r's  succession.   At  the  pc- 

lidd  (jf  dame  Consinean'sdi;atli  a  larjjfe  lialance  was  dne  to  lier 

1)11  tlie  altove  ol>li<;ation.  On  the  Ttli  MaV;  I  <S5:i  shortly  al'ter 

tlie  deatli  of  dame  C'onsineau,  a  deed  was  execnted  hy  Mi  and 

Mrs  Dnnnniond,  the  ( 'ouiit  and  Conntess  of  Hottennnnd,  and 

i! "spiiiiileiit  Jean  H.  T.  Dorion,  actin^  for  the  lei;atee«  of  dame 

•   'iisinean,  wdiere'  y  the  Hrst  tnentioned  parties  in  considera- 

1  of  a  payment  of  £1,500,    and  £500,  l'or  co.sts  on  acconnt 

i  rlie   hond  of  th(!  llth   of  Octoher,  1845,  and  al.so  in  con- 

"<iilei!itioii   of   the  Dorions  jijrantiiiif  a  delay   of  four  years  to 

I>iiy  tli"  capital  of  tlie  two  suiiis  of  £4,H75  and  £,'iX)2V),  hound 

tlieiiiscives  t<    rmy  the  interest  on  the  llth  ot'  Noveinber  then 

ne.Kt,  and,  at  tlie  end  uf  four  years,  to  pay  ott  the  two  obliga- 
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tioiis  iti  oiK- |)ayiii(>i)t,  iiiul,  by  tliat  instntiiKïiit.  Mr  iiiid  Mis 
l)i-niniii()ii(i  jTiivv  il  ïresh  socurity  to  tlir  Dorions  for  tlit;  <lclit 
l»y  iiioi-tpi;,'in;;  oIIht  propcrty  bi'loii^in<r  to  thcin  at  Moiitniil. 
In  Septt'nilM^r,  IH')'),  Mr  Justice  Momlflet  Itecani»;  pnrcluistr  ol' 
H  portion  of  the  property  ltc'lon<^ing  to  Mr  nud  Mrs  Druiii- 
niond,  und  tlit;  pui-clmse  nioncy  wasajjplieti  to  the  payrnentdf 
tlie  principal  an<l  interest  duiî  on  the  ohlijration  of  the  Ilth 
Noveniher,  184-0.  Hy  a  deed,  dated  tlie  I.Sth  Mardi,  l<S(ii, 
Mr  and  Mrs  Dnnnniond,  Mr  and  Mrs  Monk,  and  tht^  widow  ol' 
Oount  de  Kottei'Hiund.  fjranted  and  assi^ned  ail  their  rijrl.ts 
t<»  Appel'ant  to  rescind  the  tirst  oldii^ation  on  the  ground  of 
usury,  o)  ofcherwise,  to  sue  for,  or  recover  the  suni  of  .£l,ô()(), 
or  otlu";  nioneys  paid  in  respect  of  the  afor(\said  ol)li<fati()ii. 
Accon'infifly  in  Octoher,  18(52,  an  action  was  institut«'<l  in  tlic 
Superior  Court  of  Lower  Canada  (district  of  Montréal  ),  by  Ap- 
pellant,  suing  as  weil  in  his  own  naine  ])ersonally,  as  usufruc- 
tuary  of  tlie  property  of  the  late  Louise  Debai't/.ch,  his  wife,  and 
as  assiti[net;  {rrHsi.onndirc)  of  Druiiiinond  and  J.  E.  l)ebart/cli, 
his  wife,  S.  C  Monk,  and  \\.  C.  l)cl"irt/cii,  his  wife,  and  Mar- 
guerite Cordelia  Debart/cli,  wi'low  of  E.  Sylvestre,  Count  df 
Kotterinund,  and  al.so  as  tutor  of  his  iiiinor  children,  lé(/(itai>'p.s 
en  propriéfe  oï  the  property  left  by  tlieir  inother,  aj,jainst  i^'s- 
]>ondents,  of  whoinJean  H.  T.  Dorioii  wasstated  to  be  sned  as 
well  persontially,  as  heir  and  lej^atee  of  his  niother,  the  late 
dame  C'ousineau,  and  as  cessionnaire  of  his  brother,  Eustaclic 
Dorion.  The  déclaration  stated,  in  substance,  to  the  etîect  bcfiuc 
stateil,  and,  by  a  scliedule  appen<led  to  it,  pnrported  to  iiiakc 
ont  that  the  sunis  paid  in  respect  of  the  oblijrations,  in  excess 
of  thesniii  actually  advanced  and  lawful  interest  on  it,  amoiit- 
ed  to  t'),.*{2î)  10  0,  and  conclud»!d  as  follows  :  "  That,  by  virtnr  ni' 
what  wasabove  stated,  Appellant  was  w«'ll  entitled  to  reelaiiii 
froiii  Défendants  jointly  and  severally  the  suiii  of  C5,Ii2f>  100. 
Wheri'fore  l'iaintirt'conclufles  to  the  effeet,  that  Défendants  lie 
coiidenined  to  pay  hiin,  jointly  and  severally,  tlu;  suiii  of 
.Cr),:{2!>  10  0,  with  interest,  and  thecosts  of  the  présent  action.  ' 
Kespondents  severed  in  their  defeiice  to  the  action.  HesjH>ii- 
dent  .b'an  H.  'I'.  Dorion  adniitted,  V)y  his  pleas,  that  he  liad 
received  the  suiii  of  CI,ôOO  frtaii  Afipellant  and  the  persnii 
represented  by  hiiii,  l»ut  lie  stated  that  ilaiiie  Cousineau  liad 
never  liaiifained  for  or  exacted  any  l»onus  or  usurious  inti  icst 
vvhatev(>r  on  the  loan,  and  thî'.t  she  liad  nev«;r  authorized  liiin 
as  herattorney,  either  <lirectly  or  indirectly,  to  baryaiii  for  or 
exact  any  bonus  or  usurious  preiniuni  for  niakin^  or  in  ns- 
pect  of  the  loan  and  that  she  had  never  riitiH"d  or  approviil 
of  any  a^reeinent  Ity  virtue  of  whicli  the  bonus  or  usurious 
interest  had  been  exacted  or  rei|uired  of  the  borrowers  in  ii"^- 
pect  of  the  luan  :  but  lie  stated  that,  on  his  own  responsil>ility 
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;in<l  on  lus  own  bolialf,  without  tlic  knowloclffo  of  dame  Cousi- 
nciui,  in  return  for  haviii^  beon  instrumental  in  obtainini^  tlic 
consent  of  (lam(^  Cousineau  to  th<*  aforosaid  loan,  and  as  for 
(•nni|)<'nsation  for  trouble  taken  V)y  him  in  the  intercst,  and 
for  tlic  advantajife  of  the  V»orro\vers  in  respect  of  the  loan,  lie 
liîid,  rtliout  the  !  Ith  of  Xoveinber,  l(S4ô,  but  pr»  viotis  to  that 
iliiy,  entered  into  an  a<(reenient  with  the  borrowers  by  which 
tliey  boun<l  theinselves  to  pay  to  him,  as  a  reward,  a  bonus  of 
C 1. ")(>()  exclusive  of  a  sum  of  £2r)  which  they  had  ajjfreed  to 
]my  for  the  fées  of  counstd  employed  by  «lame  C^ousineau  in 
ixiiininii';' certain  title-dee<ls  connected  with  the  loan  ;  and  he 
lurther  stated,  that  the  bonus  was  bis  own,  and  that  he  had 
iKvc)'  accounted  for  the  sam-j  to  any  one,  and  he  denied  the 
acciirac}'  of  Plaintiff's  accounts,  and  alle^^çed  that  thero  was 
still  o\vin<(  to  Défendants  on  the  loan  njore  than  £.'{,ô()():  and 
Défendant,  in  his  j)lens,  stated  tliat  Appellant  and  those 
tliruu^di  whom  he  claimed  had  contîrmed  the  obligation  in 
iiifuiner  herein  before  stated,  and  that  the  judtfinents  herein 
li'.'fore  nientioned  had  been  recorded  aj^ainst  theni.  The  other 
Itespondeiit,  Zéphir  Dorion,  stated,  in  his  pleas,  that  his  mo- 
tliei-  (dame  C'ousineau)  had  advanced  to  Appellant  the  fnll 
aiiiount  of  the  mone}'  specitied  in  the  oblijrution  signeti  in  lier 
fiivor,  and  that  Appellant  an<l  the  persons  represented  l»y  him 
li.id  at  ail  times  acknowledj;ed  this  loan  as  valid.  'Pliât,  if  a 
|)ieiiiinm  of  £1,500  was  ever  paid  to  .lean  H.  T.  Dorion.  wlien 
lie  niade  the  above  loan,  it  had  hvcu  without  the  authority, 
knowledge,  or  consent  of  dame  Cousineau,  for  whom  he  acted 
as  ajfent  in  one  «)f  the  loans,  and  that  she  never  received  any 
[lart  of  this  jiremium  :  and  that,  if  Jean  B.  'I'.  Dorion  entered 
iiitt)  an  H<>reeinent  with  Wtrrowers  as  to  the  ])ayment  to  him 
•  it  ii|)reiiiium,  dame  Cousineau  was  never  e'utitle'd  to  the  bene- 
tit  of  sucli  an  a^rreement,  and  that  lier  estate  coidtl  not  be 
Iliade  liabh'  in  that  respect,  and  he  renounced  and  diselainietj 
ail  interest  in  respect  of  the  .£1.500,  ami  denied  that  he  had 
ever  received  any  part  of  it,  and  stated  that  a  smn  of  £.'{,500 
was  still  due  on  the  bond.  The  rejtlication  to  «'ach  of  the  pleas 
lnit  in  issiie  the  statements  therein  contained,  and  averri'd 
tliat  tliere  never  ha<l  been,  and  could  not  ite,  any  valid  ratifi- 
cation of  snch  an  usurious  transaction  as  that  complaitu'd  of, 
and  stab'd  that  procee<linjrs  to  reeover  the  ovei'-payiiients 
alKifed  to  hâve  been  niade  as  aforesaid,  had  not  sooiier  Iteen 
lal<en  because  Appellant  and  his  co-boriowei's  ilespaired  of 
lieiiicr  aille  to  ])rov»'  tlu'  allei^ed  usiny  until  llespondent,  .lean 
l!  T.  Dorion,  Inmself  lately  dépose»!  in  the  suit  of  '  Mitchell 
'>.  Dorion,"  in  which  lie  was  examined  as  a  witness,  that  the 
Il  .âOO  had  be«'n  paid  to  dame  Cousineau  pnrsuant  to  an  ay;ree- 
iii'iit  with  lier  totliat  etîect.    Kvi«lence  w.as  adduced  to  pidve, 
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that  the  suin  of  £1,500  ouglit  to  be  deducted  froin  thc  £4,875 
securcfl  l)y  tlu'  first  IhmuI,  and  to  Iw  tioiitfd  hh  haviiij^  Ixcn 
ri'taiiied  hy  dame  Cuusineau.  Tlu;  Apinllaiit  iT'li(Ml  inainly 
upoii  tliL'  ilopositioii  iiia<l((  hy  Hi'.spoiidi'iit,  .Icaii  H.  'I'.  Dorioii 
in  tlie  suit  ot'  "  Mitcht'll  vs.  Dorion,"  luit  tlir  statt'nu'iits  tlnn 
niadi'  by  liini  vvcrc  allr^cd  U)  liave  bin-n  oxi)lainfd  by  liim  in 
cross  L-xaniiitatioi),  and  sliown  to  havt'  bccn  ci  ront-ous,  niid  it 
waaproved  (as  Rcspondt-nts  toiitcndcd)  that  Hfspoiidi'iit  .ban 
l>.  T.  Dorion,  did  iiot  letain  tlic  £1,500  on  account  ot' «liiim 
Cousiiu'au,  or  ont  of  thc  inonrys  st'cui(  d  to  h»  r  by  tbf  tirst 
boiub  but  that  tht-  wholo  ot"  tho  suiiis  t»f  £4,'S75  and  ."$,020  S  (i 
ii'spL'ctively  were  paid  by  Rcspondt-nt,  Jean  H.  T.  Dorion,  i<> 
tlu'  bornjwcrs,  or  to  othcr  jutsous  Ity  thoir  dinction  and  on 
tlicir  account,  and  that  tlic  suin  ot'  £1,500  was  raiscd  hv  contii- 
bution  aniontjf  thi-  bon-owcrs  and  was  at'tt  rwurds  paid  to  Ibvs- 
pondcnt  Jean  H.  T.  Dorinn,  in  considération  ot,  and  as  iciuii- 
ucratioii  for,  services  reiub-red  by  bini  in  respect  ot'  tlu'  two 
loans  ot'  £4,.S75  and  £.'i,li2(>  !S  (}  respectively  and  not  tlie  Hr>t  ot" 
tluMii  only  and  tliat  dame  Cousincau  nuver  herself  stipulated 
for,  nor  evi'r  anthori/,;'<i  hini  to  exact  r,v  receive  tl\e  suin  ot' 
£1,500,  and  never  either  herself,  or  liy  Inr  a^-nts,  reecivtd 
any  })ortion  of  it  ;  tliat  she  never  knew  that  any  bonus  or  ]iiv- 
inium  was  paitl  to  HespoiKh'Ut,  .lean  H.  T.  Dorion,  and  tliat  lie 
nt'ver  accounted  eithei-  to  lier  or  to  his  co-lei^atees  for  sueh 
suni  of  £1,500,  or  any  part  thereof.  'l'Iie  action  was  tried  in 
the  Sujierior  Court  bet'ore  Mr.  Justice  Smith.  The  judj^'iiiriit 
of  that  Court,  delivered  on  the  .Slst  of  Deeeinber,  ISOli,  was  in 
sulistance  as  follows  :  "  Considi'iing  tli.it  l'Inintill' liath  fiilly 
proved  the  facts  that  at  the  time  of  the  etrictin^  of  the  joaii 
to  Plaintitf'and  his  fo-ohliiii's,  as  stated  in  th.-  déclaration,  by 
and  thri>uj,di  the  a;;'ency  of  IMaintiff,  by  l.ime  Cousineîiu,  on 
the  1  Itli  of  N'oveiiilier,  1S45,  for  the  sum  of  C4,875  bein^  piiit 
and  parcel  of  a  lar^'er  loan  tlieii  eH'ected  i»y  the  jiarties,  she, 
dame  Cousineau,  did  exact  froin  IMaintif!' and  his  Cdoljliiii'x, 
throu;,çh  their  a^^t'iit,  «i  sum  of  £1,500,  in  the  natureof  a  boiiti- 


or  premium,  or  usurKnis 


interest,  uiid    wliicli    sum  ot  t!].500 


was  tlu'ii  ami  tliere  exaoted  and  <l<-dii(;t("|  froin  the  sum  of 
.1)4, S75,  the  sum  for  whieh  the  lonii  was  »  ircrtcd  froin  dainr 
Cousineau,  upoii  whicli  total  sum,  iiicludiiii,^  *,  1,500,  danioCoii- 
siiieau  iiinî  her  repr(  tentatives  hâve  exîicted  and  received  in- 
terest :  And  fiirther,  sceini^  that  dame  Cousineau  diil,  in  tiiiMi. 
advanct-  to  A.  K.  Ki»';"/kowski,  actinjj;  for  hini.self  in  his  ou  n 
naine,  and  as  the  aj^'ent  lus  aforesaid  of  his  <'ii ohliifi^s  naiiied  in 
thc  ol)li;,Mtion,  re|)resentatives  ol'  Pierre  Dominifpie  Debnrt/cli, 
thc  sum  only  of  C*l,îl25,  iinit  not  the  suin  of  C4. 875  as  stated  in 
the  oi)ligation  of  the  1 1  th  NitvtMii'u'r,  1S45,  and  that  the  sum  of 
£1,500  was  so  illej,'ally  and  usuriously  takcn  and  received  \<\ 
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ilaiiif  ('oiisiiican,  t'oiitrary  to  law  Jiml  to  tlic  statute  iii  sticli 
CISC  inailc  ami  provitltMl  :  aiiil,  fnrtlicr,  coiisi(lci-iii<;;,  that,  ai  tlio 
liiitc  nf  tlu!  coiistitiitioiiof  tliis  action,  Détendants  liad  oxactcd 
,iiid  l'i'Ct'ived  tVdiii  l'Iaintift'and  lus  <v)-(>/<//7«V,  lii.s  m/(f/>7«,  deb- 
tnis  nanit'd  in  tlic  sain»'  oMiiTation,  divers  snins  ot"  inonev, 
iipoii  tlif  oltlipition  aniountin!,'  at  tlie  date  itf  Kt-rvicf  of  pn»- 
ccss  in  tliis  cause,  witli  interest,  to  tlie  siini  of  tH.Î'ô'S  (î  0  over 
Miid  aliove  tlu!  anioiint  reallv  ami  leir,illv  «lue  to  Défendants, 
,111(1  tliat  A.  Iv  Kier/kowski,  actii'.;- i-ow  In  liis  own  naine,  un- 
iliT  tlie  varions  ti'ansfeis  from  tli-ù;-'  irs  nientioned  and  d«'s- 
irilii'(i  in  tlie  ohlijration  tirst  al»uve  nientioned,  liy  reason  of 
wliicli  transfei's  tlie  l'itjlit  to  <leiiiaiid  liaek  tlie  said  snni,  and 
ail  i\eess  of  interest  so  ille<(ally  retîiineil  and  exacted,  is  vest- 
vi\  in  hini,  as  well  as  ail  otiier  ainounts  paid  by  IMaintiH*  and 
\\]s  r(i-i>liHji)'s,  liis  )-f'(lii iitn.  upon  tlie  aniount  loaned  by  dame 
Coiisinean  liv  vii'tue  of  tlie  deeil  of  olilitfation  Hrst  aliove  nien- 
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diiiits,  jointly,  solidarily  and  severally,  as  tlie  représentatives  of 
il.iiiie  ("onsinean  ail  siieli  exeesss  of  capital  ami  inten;st  illégal 
1\'  iitiiined  :  and  furtlier.  seciii''  tliat  Defemlants  liavealto^etli 
II'  l'ailed  to  establisli  tlie  iiiaterial  facts  se^  njjin  tlieii-  said  »;x 
Cl  ptioiis  and  pleas  severally  [ileailed  ;  and  furtlier  seeinfi;  tliat 
it  is  istablislied,  tliat  tlie  suiii   of   £:},!>ô.S  (i  ()  is  tlie  aiiiount  «)f 
capital  and  interest  wliich  dame  Cousinenti  and  Défendant  liad 
Miille>,'ally  exacted  and  retaineil  and  wliicli  Défendants  liad  in 
tlii'ii-  liands  at  tlie  date  of   tlie  institution  uf  tliis  action,  tbe 
(  uiirt  dotli  condeinn  Défendants,  jointly  ami  .severally  to  pay 
tn  l'iaintirttlie  suni  of  X:{  !>r).S  (i  6  witli  interest,  froin  tlie  4tli 
ectoKer.  1.SI12,  date  of  .service  of  process  in  tliis  cau.se,  iind  fur- 
tlier, coiideiiin  Defi-ndants  to  pay  tliecosts  of  tliis  action,  joint- 
ly and  severally   and   Zi'pbir  Dorion   to  ]>ay  tlie  costs  of  bis 

scpHiat"'  plea."  Défendants  (  Respoiidellts  in  tlie  présent  a] 'peal  ) 
.si'p.irately  ap|)ealed  aj^ainst  tliis  judj^inent  to  tbe  ('(UU't  of 
•  (•iinns  rieiicb  of  Lower  Canada,  ap'  'al  side.  Tbe  tirst  liear- 
iii;;  of  tlie  appeals  took  |»lace  on  tbe  Siii  and  fttli  Mardi  iSfi"). 
lu  fore  tbe  ('bief  .lustice  Duval,  ami  Aylwin,  Meicditb  and 
M'iiidelet,  tliree  puisiie  juil<;es  of  tliat  (jiurt.  Tbe  Court  re- 
siTVed  its  judifiiient  and,  on  tbe  (itb  .lune,  Is»»"),  ilireetcd  a  re- 
ar^iiiiient  on  certain  points;  luit  on  tbe  Ist  of  Marcb.  l.StJO, 
tlie  (  'oiirt  determined  tliat  tbe  ap[ieals  sliould  be  beard  entire- 
ly  '/<•  /((>/•(»  on  tbe  nicrits.  Sucli  beariniif  <li'  iun:o  took  place  on 
tlic  "Jiid  and  Mrd  of  Maicli,  IStîti.  Separate  judj^nients  were  deli- 
veicd  on  tbe  !)tli  uf  Marcb,  I.S(j(l.  Tbe  iudj.;inent  on  tbe  appeal 
«'f  b'espondent,  Jean  B.  T.  Dorion,  in  wbicb  Mr.  Justice  Mere- 
'lilli  dissenti  d,  proceeded  eiitirely  on  tbe  j;i-ound,  tbat  Mr.  and 
Mis.  Drumniond  were  tbe  only  persons  entiticd  tu  claim  re- 
piiyMient  uf  tbe  sums  overpuid  on  tbe  alleged  usurious  obliga- 
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tiou  arnl  that  Apprllaiit  liad  no  risjjht  of  action.  The  jnd^nitiit 
on  tilt!  otluT  apjM'al  statcd,  as  its  sole  ffronntl  tliat  Flaintitt'liinl 
not  prove»!  tlie  rnatvrial  all('^atif)ns  of  liis  ilt>clamtion  rt<^ainst 
Hcspondcnt  Zt'piiir  Dorion.  Tlie  rrsnit  was,  tliat  tlie  action  of 
Appellant  was  «lisniisscd  witli  costs  a^ainst  liotli  tlie  Respoii- 
flcnts. 

H(>rt'  follow  tlic  rt'inarks  of  .Indices  Di'v ai.  arnl  Mkkkiuth, 
in  thc  Court  of  QiU'on's  Hcncli. 

Mkkkdith,  .T.  (i/i»srntiii;fj:  It  is  évident  tluit  tliis  case  nmst 
lie  disposed  of  in  exactly  tite  sanie  way  as  tli<int«li  l(î  Nict  , 
cap.  MO,  liad  not  J)e''n  passed.  Accordiu^r  to  niy  view,  tlie 
l'Iaintiff'  havin^  a  \alid  tiunsfer  of  the  ri^lits  of  tlie  |)c- 
lia'-tzcli  faniily,  lia<l  a  ri^ht  of  action  to  recover  tlie  exce.ss  (tf 
interest  ])aid  to  niadaiiie  Consineau.  TIkî  Appellant  says  tli- 
condenination  .slionld  not  liave  hcen  joint  and  several  a<raiiist 
tlie  lieirs;  and,  fui'tlier,  tliat  tliey  sliould  not  liave  lieen  coii- 
deiiined  to  pay  interest  froni  the  date  of  tlie  deed  uf  1H4").  I 
tliink  liotli  tliese  propositions  w^'ll  fonnded,  and  tliat  tlie  judj;- 
niciit  sliouM  lie  rectitied  in  tliese  respect.s.  Intcîi'est  slionld 
oiily  Ite  coniputed  froiii  .service  of  process. 

Dt'VAL,  (\  .1.:  It  is  uiuhnihted  tliat  tlie  action  cotidirlin 
rinhhiti  is  iriveii  to  tlu'  dehtor  in  a  case  like  tliis,  wliicli, 
tliroufjli  a  niisconceiition  on  tlie  suliject  of  usnry,  was  niiide 
an  exception  to  tlie  «général  rnle  tliat  tlie  coiidicl in  nxh'hili  is 
not  giv(>n  to  tlie  debtor  wlio  lia.s  paid  a  siini  of  nioney  witli 
liis  eyes  opeti.  Tliis  exception  was  niade  liecause  it  was 
straiij;ely  tlioiij^lit  tliat  usury  was  forhiddeii  l»y  tlie  laws  ol' 
(Jod,  parties  wlio  took  it  lieiiii(  lialile  to  a  criiiiinal  prosecntioii 
in  France  and  to  excoinninnication.  'l'iiese  anti(|iiated  iKttioiis 
rested  np<Mi  principles  wliicli  are  now  knowii  to  liave  Itei-ii 
erroneons.  .Still,  it  would  lie  tlie  dnty  of  tlie  Jii<li,a's  to  yitld 
respect  to  the  law  and  to  aid  a  party  in  recoverin^  niom-y 
tlion^h  paid  voluntarily  and  in  a  niaiiit)  r  hit^lily  lieneficial  t<i 
liis  interests.  if  tlie  case  came  undi'r  the  law.  \Ve  conie,  tlieii, 
to  tlie  considération  of  the  facts.  As  to  Z«''pliir  Dorion,  hrotlii  r 
of  the  aurent  who  iiianap-d  the  loan,  tliere  is  no  proof  ai^aiiist 
liini  whatever  and  tlierefore  the  action  a<;ainst  liiin  slmnld 
havc  Iteen  disiiiiss(»d.  The  real  actor  was  .1.  Bte.  T.  Dca'ioii, 
who  carried  the  wliole  niatter  throiifîh.  I  ani  convinced  tliut 
lus  inotlier  kiiew  nothin^  of  the  usurious  transaction.  Me 
a  Iniits  tliat  \w  <fot  more  tliaii  six  per  cent  aiul  tliat  lie  pocl<- 
eted  the  surpins.  His  admission  must  be  taken  apiinst  hiiii- 
.s(df.  The  case  would  tlieii  stand  in  tliis  position  :  Judi;iiieiit 
could  be  pronounced  under  no  circunistaiices  au[ainst  any  une 
but  il.  Bte  Dorion.  There  could  be  no  .solidarity  of  condeiima- 
tion  and  thiis  the  ainount  due  by  each  would  be  rediiecd 
uccordiiifjly.  Then,  airain,  interest  sh<aild  not  liave  been  all"\v- 
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cd  1)11  tliis  iiioney.  Tlic  tnith  is  ther»'  art'  olijoctioiis  at  evt'jy 
stiif^t'  ot"  t\w  proci'iMÎiiiiirs.  H()W«'Vi'r,  tlie  ju<lt,'im'nt  of  tlic  court  is 
liiisi'd  upun  this:  tlic  Kespoiidriit  luis  obtaiiiiMi  an  assi<,'tiiiH'iit 
(if  tlif  rit^lits  of  tilt'  hoirs  ])»'l»art/xli,  and  la'inj^s  liis  action  as 
tlicir  assigne»'.  Now,  it  is  certain  tliat  tlic  assi^j^ncc  lias  no 
nuire  rij,dit  tlian  liis  assi^iiors  :  tlicy  liad  nu  rijj^ht  in  this  caso, 
ïi)V  thc  nioncy  was  tiot  |»aid  hy  thcin.  This,  in  niy  vicw  of  tlic 
ciisf.  puts  an  end  to  the  action.  Wc  niust  hâve  disinisscd  tho 
action  if  brou^ht  in  thf  nanic  of  thc  assipiors,  and  thereforc 
wc  ninst  disniiss  it  wlit-n  ltrou<dit  in  tlu;  nanic  of  thc  assii^nfc 
W't'  rt'strict  oiir  jud^nicnt  to  this,  that  Mr.  Kicrzkowski  has 
liniujrlit  his  action  upon  an  a.'^sij^mncMit  of  ri^lits  wliich  n«'vcr 
cxisttMl.  Th«;  judfi;iii('nt  of  thc  court,  in  thc  first  case,  is  that 
thc  jud<;nicnt  appcah'd  froin  is  crroncous,  hecausc,  hy  thc  cvi- 
dcMcc  adchiccd,  it  is  cstahlishcd  that  tlu'  suni  of  nioncy  chiini- 
1(1  iindei"  tlic  transf(>r  of  IMtii  Mardi,  liS(i2.  was  paid  throu^h 
fitid  liy  thc  Hon.  L.  T.  Druniniond  and  Dame  .losephte  Kl- 
iiiirc  Debartzch,  his  wifc,  who  alonc  can  daim  tluî  amount,  if 
iisuriously  and  illc<.j;ally  exactcd  as  pretenth'd,  and  the  other 
iissit,Miors,  who  hâve  paid  no  part  of  saifl  sum  of  money  havc 
iiii  rijjlit  of  action  aj^ainst  the  Appcilants  to  rccover  any  ]»art 
(if  the  .suiii,  antl  consetpicntly  tlie  jud^ment  is  l'cvcr.scd.  In 
thc  case  of  Zcphir  Dorioii,  Appcllant,  the  jud<;mcnt  is  als(t 
rcvcrsed,  on  the  i^rouml  that  thc  IMaintiH' has  not  provcd  thc 
îiilt'tijations  of  his  déclaration. 

'r*!"  'Jourt  of  (.^ueen's  Hendi,  wliile  thc  appcals  werc  depend- 
':,^  iicfore  tlicni,  considercdthat  thc  chief  (juestion  whidi  arose 
nlatcd  to  thc  law  formcriy  prevailin^  in  I^owcr  Canada  with 
1  lie  référence  to  usurious  contracts.  and  thc  inoditications  whicli 
Imd  been  introduced  juto  that  law  by  subse(|ucnt  Provincial 
Stiitiitcs.  The  Statute  Uiw  as  to  usuvy  whidi  was  in  t'oree  in 
bower  Canada  in  thc  year  1845,  tluMlatc  of  the  transaction  in 
i|iic.stioii,  was  containcd  in  the  Act,  I7th  (ico.  111.  c.  'i,  scct.  ■'>, 
tlie  tenus  of  which  werc  as  follows  :  "  Kroin  and  after  thc  puldi- 
cîition  of  this  ordinance  it  shall  not  lie  lawful,  upon  any  cou 
tîuct,  to  takc,  dircctiy  oi'  indii-ectly,  for  loan  of  any  iiioiieys, 
waies,  iiici'chandises,  or  other  conmioditics  whatsocver,  aliove 
tlie  value  of  .£(),  for  the  forbcar.incc  of  £100  for  a  year,  an<l  so, 
ufter  that  rate,  for  a  «^reater  or  lesscr  sum  or  value,  or  for  a 
liin;r,'r  or  sliort.ir  tiiiie  ;  and  the  said  rate  of  intercst  shall  be 
aliuwed  and  recovered,  in  ail  ca.scs  wherc  it  is  the  aj^ieemcnt 
of  the  parties  that  intercst  shall  be  paid  :  ami  ail  bonds,  con- 
tracts and  assiirances  whatsticvcr,  wher»'Upon  or  wliereb»  a 
^^ncattr  intercst  shall  bc  reserved  and  taken,  shall  be  utterly 
void  :  and  every  person  who  shall  cither  dircctiy  or  iiidirectly, 
take,  aci-cpt,  and  rcceivc  a  highei*  rate  of  intercst,  shall  forfcit 
aii.l  losc,  for  evcrv  such  offeiicc,  treble  thc  value  of  the  monevs 
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Wrti'os,  nK'i'cluiuilist's  )Ui(l  otlit'i'  thiiii^s  lent  or  liurf^ainoil  tVjr  ; 
to  Im-  ri'eovt.'i-cd  liy  action  c)t'  "li'ltt  in  any  of  tlii'  Courts  u(" 
Counnon  l'Ica-s  in  tliis  l'rovincf  ;  anioii'tv  oF  whieli  fortVitiur 
sliall  l)f  to  Mis  Majt'sty,  and  tlic  otlior  nioict}  to  liini  or  tliciii 
thai  will  sue  t'or  tlic  saint;."'  {.'Iian};cs  had  liowever  takcn  i)laco 
in  tlic  usury  laws  of  Lower  Canaila  hctwocn  tlu'  yt-ars  IS-i') 
and  iNC.i.  Hy  t\w  Canadian  Act  for  th.-  yoar  IS,').-}  (lOtli  Vict, 
0.  (SO),  it  was  cnactrd  as  t'dilows  :  '  II.  Tliat  uo  contract  to  hv 
licnattrr  niadc  in  any  part  ot"  tliis  province,  t'or  tlic  loan  or 
forlicarancc  oF  nioncy  or  nionoys'  worth,  at  any  rate  of  intc- 
l'cst  wliatsocvcr,  and  no  paynicnt  in  pui'suancc  of  sucli  con- 
tract,  sliall  niakc  any  l'art}'  to  sucli  contract  or  paynicnt 
lialtlc  to  any  loss,  foi-fciturc,  penalty  or  procccdinjLf,  civil  or 
iniin.il,  foi  usury;  an}'  law  or  statutc    to  tlic  contrary  iiot- 

rovided  always  iicvertlicless,  ami  lie  it 


c> 

witlistandinj;.  "  "  III.  I 
cnaeti'd,  tliat  cvcry  such  contract  and  cvcry  security  for  tlic 
.saine  .sliall  l>c  void  .so  far  and  so  far  oiilv,  as  relates  to  any 
c.xc'ss  ol  intciest  tlicrcby  niadc  payaldc  aliovc  tlic  rate  of  .t(i 
for  tlic  forl)carancc  of  CIOO  for  a  year,  and  tlic  said  rate  of 
(i  per  cent   intcrcst,  or  such   lower  rate  of   intercst  us  iimy 
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lave  iieeii  a<^rcc.i  ii|)oii,  snall  oc  all.iwc.l  an.l  recovcreo  m  ail 
cases  wlicr.'  it  is  tlic  a^^rcciii.'nt  of  tlic  paitics  tliat  intcr.st 
sliall  1)1'  jiaid.'  Hy  tlie  Cana.lian  Act  for  tlic  year  iH'yH,  22ii.l 
Vict,  c.  (S.'),  it  was  cnact.'.l  Ity  scctior,  I  tliat:  "  Froiii  and  after 
passing  .if  tliis  act,  tlic  .'in  1  section  of  tlic  Act  nientioiicd  in  tlie 
prcainlilc  of  tliis  act(  lOtli  \'ict.>ria,  c.  SO,)  sliall  lie,  an.l  tlicsaiin' 
is  lici'cliy  rcpcale.l,  c.\cc|)t  only  as  to  contracts  ma. le  after  it 
came  into  forci'  ami  licforc  tlic  jiassiiiLT  of  tliis  act,  as  to  wliicli 
it  sliall  r.'iiiain  in  f.arc."  "  II.  It  sliall  liclawful  for  'iny  pcrsoii 
or  pers.»ns,otlier  tlian  tliosc  e.xccptcd  in  tliis  Act  tfistipulate  for. 
allow,  and  exact,  on  any  contract  or  aurceiiictit  what.socv.-r,  aiiy 
rate  of  ititcr.'st  iir  di.scount  wliicli  iiiay  liea;;rccd  np.ai."  In  185!' 
aiiotlicr  Act  was  pas.^cd  (^Mnl  Vict.,  c.  r),S),  wliidi  cotitaiiie.I 
tlic  followiii;;  ])rovisi.)n  :  "  I.  N.)  contract  niadc  in  tliis  Pro- 
vince betwecn  tlie  24th  .lay  of  Mardi,  ISô;},  and  tlic  Kitli  .lay 
of  Angust,  IfSô.S,  fol'  tlic  I.)aii  or  forbearance  of  nioiicy  or  iii.i- 
ni'vs'  worth,  at  any  rate  of  iiit-  rcst,  ami  n.»  payniuiit  nia.lc  iii 
pursuance  of  such  contract,  shall  rcmlcr  any  party  to  such 
contract  or  paynicnt  lialtlc  to  any  loss,  forfciturc,  penalty  «a- 
procccliii.!;,  civil  or  criniinal,  for  usury,  and  no  such  contract 
or  aiiv  sccuritv  ft>r  tlie  saine  shall  l»c  void  in  tlie  wliole,  hiit 
only  so  far  as  it  relates  t<>  any  c.xcess  of  intercst  therehy 
Iliade  payable  aliove  tlie  rate  of  (>  dollars  for  tlie  forbearance 
of  KM)  dollars  for  a  vcar  ;  but  in  ail  such  ca.scs  tlie  rate  of  six 
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1er  cent  intercst,  or  such  l.iwcr  l'ate  as  airri'c.l  upoii,  shall  he 


allowed  where  it  was  tlie  agreeiiient  of  tlic  [larties  tliat  iiit.'- 
rest  sliould  be  paid."    The  présent    appeals    weru    from   the 
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iiliDVf  judf^iiient  of  tho  Appcal  ('ourt  (lisiiiissitifif  tlic  Appcl- 
l.iut's  action. 

Mr.   H.  (■OLE,  (l  ('.,  iiiiil  Mr.  Weckexs,  for  thf  A|)|Rllaiit  : 
TIm'  c  lin-  two  (]U('stions  in  tliis  case.    I^'irst,  wlietlicr  tlie  oltli- 
l^atioii  or  lîotul   to  ilaiiii;  ('onsit)i'iiu  oï  tlic   lltli   Novi-mln-r, 
1S-I.Ô,  was  Ilot  usurious  ami,  tlHîi't't'oro,  illtyal  ami  voiil,  by 
nason  ol'  tlx'  rt'tt'iitioii  ol:'  ihc  suii»  of    Cl.ôOO,  wliicli   was  a 
liini'  part  of  tlu'  piiiH-ipal  smii  wliicli  this   l»oml  puipoiti-il  to 
sci-inc  ami  sccomlly,  w  liftlnr  tlir   Ap])('Ilaiit,  as  ri'prt'sciitiii^ 
ail  tlic  oMi<i;ois  in  that  instruiiicnt,  foiild  sur  in  liis  ovvn  nanic 
to  nt'ovor  tlie   nKjncy  ovcrpaid  l»y  tlic  oltjijrois.   With  ri-^anl 
to  tlii'   (pifstion  of  iisury,  tliat  niiist  lu-  ^fovfrm'il  liy  tln'  Sta- 
ture Law    of   Lowtr  Canaila   wliicli    picvaili"!    at  tlu'  date  of 
tlic  transaction.  Tlii'  Camulian  Usury  Law   tlu-n  in   foiC'  was 
tlic  Aet,  ITtli  (ici),  m,  c.  .S,  scct.  ô,  wliicli  ])roliiliitc(l  a  lar^t'V 
aiiiount  of  intcrcst  tlian   six  pcr  cent;  l'cvisod  Acts  of  I.owcr 
Canada,  p.  'M'2.    Tlu'    rétention    liy    .Icaii    H.    T.    Doi-ion    of 
il, .')()(),  as  airent  on  bolialf  of  dame  Cousineau,  liy    way  of 
Imiuis,  was    in  contraxcntion  of  tlie  tlien  e.xistinu-  jaw.   None 
oi'  llie  siiltsccpient  .statutes  l'elatinjj^  to  tlie   Fsury  Lasvs,  tlie 
Kltli  Viet.,  c.  SO,  the  22nd   Vict.,  c.  8-5,  and  tlio  2":Jrd   Vict,  c. 
.>S.  tlioun'li    tliev    niodifv    tlu;   law,  in  anv   wav  alter   or  cure 
tlic  original  viee  of  tlie  transaction.     It  is  dear  upon  tlie  ovi- 
liciice,  tliiit  tlie  .^uin  (jf    Cl,.')00,  was  retained   l>y  Jean   H.  T. 
l)(iiion  as  acfeiit  for  liis  niotlier,  wlio  si^iied    tlie  oMigation  in 
i;iiioi!uicc  of  llie  lett  ntion  of  tliat  sum  ;  tliat,  accordin^  to 
ciiijlisli  law,  wliich   is  tlu'  sanie  in  this  respect  as  tlie  law  of 
l.'iwir  Canada,  was   not  liindiiig  on  lici,  lait   tlie  rétention  of 
aiiy   piirt  of  tlic  loiin  is  usuiy,  and  the  Appellant  is  entitled 
to  iteover  liack  the  suiiis  paid  with  intciest:  tSiorrri/  v.  Free- 
i,n,,i,   2  H.    and    I'.,  .'{SI  ;   Fllznn,    y.   Guillihi,    1  Teini.  Kep., 
I").'{;    Jaqui'H  v.   Witlii/,    1    II.   lîla.,  (iô  ;    U<)s(( ikjiicI   v,  Lhi^h- 
irmnl,   Cas.     teuip.    Talhot,    .'}.S  ;    Jinhi'rts    v.    (iof}]    4    B.    ami 
Aid.,  !t2.  So  liy  the  frencli  law  :    Rolland    de  \'iliari;ues,  Dicf. 
'I<   llntil,  'roni'.  VIL,  pp.  2S()-7,  vcil.o  l'n't   à    inhWf  (IS);  l'o- 
tliii  1,  Tr.  (le  l'Usnff,  Xo.  !'0.    Then  secomlly  as  to  the  rights 
aiil  ri'iiiedies  of  tln'  ohlinors  in  respect  of  the  usurious  nature 
lit'  tlic  oliliufation   and    its  con.scipicnt    iiivaliility,  there  iicver 
was  aiiy  waiver  l>y  theiii.  The  acts  n  lieil  upon  hy  the  Ap|ud- 
laut  as  ratifications  of  the  oriijiniil  contiact  were  previiais  to 
tlic  altération  in  the  Usnr}'  Laws.  That  alone  would  estahlisli 
"ur  right  :    Sircy,  (Utiles  iiviiDtés,  art.  lî>07,  p.  S(i7  (  Kd.  IS.jD). 
Tli  ■  proccediiifjs  taken  aj^ainst  the  ol)lii^<)rs  for  the  |)Urpose  of 
I  iitoiciiiir  the  l)ondH,  tli()Ui,di  they  let  jud<,nnent  ^o  l»y  «Jcfault, 
l'iHild  iicitlier  ratify  iior  iiiake  valid  tlie  tirst  ttlili<,mtion,  wliich 
Was  iu  its  iiHc|)tion  iisuiious.    Kveii  the  ratification  of  such  a 
contiact  is   ineflectual,  notwithstandinj,'  the  enactnient  of  the 
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Lowcr  (îaïui'la  Civil  (Vxlo,  art.  1214,  wliicli  docs  n<»t  applv  Ut 
such  a  ti'utisîic'tion  us  this.  As  io  tlu-  titli'  ot'  tlic  AppcliHiit 
to  sue  iii  liis  own  iminc,  ail  the  ri<;lits  of  tlio  parties  intcrcstnl 
lia<l  iH'comc  i'HrcïctU'illy  vustcil  iii  liini  :  and,  aocordiujj  to  tlir 
law  il)  force  iti  Lowcr  Canada,  l'cpiescntinfi;,  a.s  lie  did,  m11  tlic 
olilifTors  in  tlie  Hotid  ot"  tlu-  I  Itli  of  NovtMnhfr,  1(S45,  lu-  wiis 
cntith'd  to  suc  on  thcir  ticlialf  for  wliatt-vcr  was  dui'  to  tlieni  : 
Lowt'i"  Canada  Civil  Code,  arts.  7(51,  7î>ô,  1ô7():  Marcadi", 
Krplir.  ,hi  (Jn,h'  7Vr>/).,  Toin.  III,  p.  2 1 .'{ :  II».  Toni.  VI,  p.  I!»4: 
l'otlii.-r.  Ti\ih-r,is,u'>\  No.  114  («S  vo  Kd.  l.s:i.->,  Part.  II,  p.  114): 
Rolland  do  VillarfjiU's,  Divt.  de  Droit,  Toin.  vu,  p.  2fS(i,  vi-rlio 
ri-<'t  à  nifnw't  (IS)  ;  [vst.  f/,h.  4,  T.  I,  §  1. 

Sir  R.  l'.\LMKii,  Q.  C.,and  Mr.  N.  Lindi.kv,  for  Rcspoiulcnts  : 
Tlic  (|Ut'stions  arj^Ufd  hy  tlie  Appollant  art'  ]»orft'ctly  distinct. 
Tlic  Hrst,  as  rc^^ards  tlic  allc^cfl  nsurions  nature  of  thu  trans- 
action, is  wliolly  indcpcndcnt  of  tlic  Appcllant's  rij^ht  to  .suc 
Tlic  action  was  lirou},(lit  for  nioncy  ovcrpaiil,  tlic  r()H/.s  y*/'o- 
htindi,  liotli  as  to  tlic  fact  of  ovcr  paynicnt  as  wdl  as  to  tlic 
aniount  ovcrpaid,  Iny  upon  tlic  Appcllant,  not,  as  arijucd  tlii' 
otlicr  sidc,  on  tlic  Rcspondcnts.  Tlic  main  (|Ucstion  is,  was  tlicrc 
iisury  ^  Xow,  tlic  loan  by  dame  (  'ousincan  was  in  no  .sensc  usu- 
rious;shc  ncvcr  aj^rccd  to  rcccivc.and,  in  fact.  ncvor  did  rcccivc, 
anv  suiii  ofiiioiicv  l>v  wav<»f  usurious  lionus  or  premium  on  tlif 
loan  of  t4,.S75  madc  and  ailvanccd  l>y  lier.  Tlic  £l,ô()()  prcniiuin 
rcccivcd  l»y  tlic  Rcspondcnt,  Jean  R  T.  Dorion,  was  [laid  to 
and  rcccivcd  l»y  liim  for  liis  own  use  without  tlie  knowlcdt'c 
or  privity  of  dame  (Vmsincau  and  slic  could  not  tlicicfurc, 
incui'  any  lialtility  in  rcsjjcct  tlicreof.  Ail  tlic  évidence  in  tlic 
cau.sc  shows  tlnit  .slie  was  not  connusaiit  of  tlie  paynicnt  <>t' 
any  premium  to  tlic  Rcspondcnt,  Jean  H.  T.  Dorion.  But  as 
suiiiin^  tliat  tlic  loan  was  uMirious,  tli»'  Appcllant,  ns  wdl  .is 
tliosc  tlirouijli  wlioiii  lie  daims,  liavintj  in  1M4M  and  IS.'>1. 
acknowlcdircd  tlie  validity  of  tlic  oltli^atioiis  j;ivcn  to  daiiif 
Coiisincau,  and  suttcrcd  pidji^mcnt  in  actions  hrou^lit  liy  lu  r 
in  IS4S,  iS4!t  and  iS.')!,  on  tlic  saine  ohli^fations,  to  ^o  l>y  dr- 
faiilt,  tlic  Appcllant  is  cuiieludcd  froin  iiiipcacliin<;  it  nu 
sudi  ^rouml,  and  sucli  ac(|nicseence  in  tlie  daim  was  an 
a(d<iiowlc<li;mcnt  and  ratification  of  tlie  Hond.s.  Neitlicr  was 
it  witliin  tlie  mcaniiiiL::  of  tlie  Canadian  Act,  !7tli  (îco.  111. 
e.  .S,  sect.  5.  Tliat  act  was  rcpealcd  in  ISô.'i,  l»cforc  any  smns 
soui^lit  *n  lie  recovered  liy  tlie  Aj)pdlant  were  paid  :  and  it  is 
not  pretendcd  tliat  any  nsurions  paynicnt  was  madc  or  takrii 
wliile  tlic  act  of  |7tli  (Jeu.  III,  c.  8,  sect.  ")  was  in  force.  TImii. 
éveil  if  tlic  original  contract  was  void  wliile  tlic  act  was  in 
force,  it  was  oapalilc  of  Ik-Ihj;  ratiMcd.  and  was  ratiticcl.  ai'tcr 
tlie  rcjM'al  of  tlic  Act  :  Toullicr,  (^imlnits  et  dIiI it/tifioiiK  fini- 
ri' i)fi,(>ini.i'l s,  t{)\i\.  Vil.  art.  ôlil.     riiesc  arc  concliisivc  ;'rouiMl.s 
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,A'  uliifftioii  tu  tlie  ApprlliUits  action.  The  (jUt'Htioii  id'  iiMury 
.l'Ms  Ilot  <l(!|)«;n(l  on  tln'  t'reticli  liiw,  uiid  thc  antlioritit-s  eitol 
iii  n'S|H-('t  tlici'cof  an-  Itcsidr  thc  (lUcstioii  :  ilif  wholf  cast- 
iiiii->t  1»»'  (IftcriiiiiDHl  liy  tlu;  Statut»'  Law  ot"  LowtT  CftruK la, 
aixl  iiiiist  Im-  ^ovL'rncd  Itv  tlic  Kitli  Vict.,  e.  HO,  ss,  2  and  '.i,  tlic 
•J-2iid  Vift,  c.  Sô,  ss.  1  .ùid  2,  and  tlif  2lWi\  Vict,  c.  .'xS,  s.  1. 
TIhti'  is  anotlit^-  ^roiiiid  ot'  oltjcctirai  on  tlic  face  of  thc  pro- 
cii-.liii^rH.  Thc  action  is  not  lu'oii^ht  tu  rccovcr  thc  prcniinni 
iif  Cl, ')<)(),  nor  thc  wlioh'  of  thc  ni(»n»'V-H  paid  in  respect  ot'  thc 
hian,  as  void  on  thc  rrround  ot'  nstirv,  t»nt  is  lirou^jlit  t'or  tin; 
iNccss  ot'  certain  allci;ed  payuicnts  over  a  princi|)al  siun  ad- 
iiiitted  to  hâve  tteen /*'»/Jf(!  /»'/<'  advanccd,  witli  iiiterest,  at  a 
iawfiii  rate,  and  there  is  no  proot'  that  niorc  tlian  tliat  princi- 
|ial  iiioncy.  witli  intcrcst,  has,  in  t'act,  Ijccn  rcpaid  :  Wilxon  vs. 
Mrlnilfr,  \  Ku.ss,  ô.'iO.  M(nit;i(>iiii'r//  v.s.  CiilldtKlcr,  14  .Siin. 
7!).  'l'hc  accounts  clcai-ly  provc  tliis.  Kvcn  athnittinj;'  i  hat  thc 
n-peal  <»f  tlie  Act  17tli  (îeo.  III,  c.  M,  ,scct.  '),  did  not  niidcr 
tlie  liojid  valid,  wliich  \ve  insist  itdid,  yct  thatrtîpeal  rciidcrcd 
it  Ifijriil  t'or  tlic  Druninionds  to  rccoifiiizc  and  ratit'y  thc  t»ond, 
it'  tlicy  chose  to  |)ay  the  nioncy  in  di.schiir<;e  ot'  it,  or  consti- 
tiitid  a  ncw  contract  :  Pothier,  toni.  Il,  p.  7<S()  ;   Pand.,  tit.  .\ll, 


()64-r),  lit).  III,  tit.  3  and  .'),  on  c.\- 


Pothier.  toiii.  VII,  pp. 
tiiictiiin  of  ohlijfations. 

Ilic  jud^nient  was  dclivcrcil  l>y  Lord  ('iikl.mskokm  as  t'ol- 
luws:  This  is  an  appcal  t'roni  thc  jud;>;incnt  ot'  thc  ( 'ourt  ot" 
•  ^nceiis  Hciich  of  Lowcr  ('anada,  reversin^  a  jndf^incnt  of  th»; 
.Sii|.crior  Court  of  that  Province,  in  an  action  !iy  Appcllant 
a^jaiiist  KcspondiMits.  The  action  was  ln'ou:,dït  to  rccovcr  from 
l)ifendants,  jointly  and  scverally,  as  univcr.sal  lc<i[atccs  of  thcir 
iiinthcr.  Marie  Louise  Cousineau,  a  suni  of  ô.*{2!>/.  ;().s.,  allc;fe<i 
tu  liavc  Itceii  pai<l  to  tlicni  liy  Plaintirt',  in  cxccss  of  thc  aiiiount 
nf  lejral  intcrcst  ))ayahlt^  under  a  contract  for  thc  loan  of 
4  s7.")/.  liy  Madame  ( 'ousineau  to  Plamtitf'and  his  wifc,  l.,c\vis 
Tlionias  Druniinond  ami  lus  wife,  Samuel  C'oriiwallis  Monk 
fiiid  his  wife,  and  Kdward  Silvcster  ( 'ount  de  Kotturmund 
and  his  wife.  Thc  déclaration  in  the  action  states,  that  hy  an 
"lili},'ation  datcd  the  llth  Novemlicr,  I.S45,  PlaintiH,  in  his 
"Wii  nauu\  and  in  tlu^  namcs  of  thc  othci-  t»orro\vcrs,  acknow- 
jcdjrcl  t4)  hâve  rcccived.  hy  way  of  l<ian,  from  Madame  Coti- 
^iiieaii  (rcprcscntcil  l)y  l)efen<lant,  .lean  Paptiste  Théophile 
l*'aion)  a  sum  of  4,(S7')/.,  which  they  Ixaind  themsclvcs  to 
l'pay  to  Madame  Cousineau  in  mainicr  mcntione(|  in  the 
"l'iii,'ation.  That  Plaintiff  rcccived  fnnn  Défendant,  Jean  I5.T. 
l*"iioii,  actin^  as  aforcsaid,  only  3,325/.,  and  that  lie  rctaiiied 
tlii'  halaiii-c  of  1,500/.,  as  n  bonus  or  prcmiuni,  or  ille«r,il  and 
ii-uiioiis  int<'rcst.  The  déclaration  states  thc  deatli  of  Madame 
1  uiisineau,  leavinu  thc   twt»   Défendants  and   thcir   l»rotlicr, 
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Ku.staclu'  Dofion,  lier  univtTsiil  IfpittM-s,  iiml  tluit  tlu^  li^lits 
(tF  Kustiiclif  Ddiion  havinjf  liccii  «'t'dftl  t<>  .lom  lî.  T.  Doridii, 
tlu,'  t\v<»  DclViidniits  ani  tlii'  oiily  r('|»r''stiitutiv<'s  ot'  tlicir 
iiiotlitu'.  It  tlit'H  states  Vfiriuus  payiiii'iits  iiiade  on  account  dI' 
]>riii('ilial  and  intcrcst  dut;  on  tlu"  oMi^'ation  of  tluj  lltli 
NovcmiImt,  iS-t.'),  wliifli,  on  tlu"  (itli  Maicli,  IM54,  It'ft  a 
lialaïu'c  ot"  2,l.'lS/.  Hs.  ôd.  ;  and  tliat  on  tliat  day  Mi".  and  Mrs. 
Druniniond,  two  of  tlic  dol)tors  in  tlic  ()1)li>^'ation,  sold  to  tlir 
Hoii,  .Ind^t'  Mondtdet,  part  of  tluî  j)rop»frty  cliarj^fd  witli  tlu' 
jwiymciit  ot"  tlu'  loan  ;  anti  tliat  on  Ist  ScptcnilM'i-,  liSô'),  liy  an 
annnj^t'inent  ln'twj'cn  Jud<;t>  Mondt'let,  and  tlie  two  Dft't-n- 
dants,  nnd  divt'vs  otln  r  crtMlitors  ot'  tlic  vt'iidors,  ho  paid  to 
tln'  DttV-ndants  a  suni  <tt'  7.S/.  lôs.  î)d  ,  antl  afterwards  aiiotlirr 
sinn  ot'  !y,{)'2'U.  2s.  Md.,  on  account  of  principal  and  intorcst 
ii|)on  thf  olili^^ation.  That, as  at  this  tinu*  tlicrc  was  duc  npon 
tlu;  said  ol)li<fati()n  only  tlu;  stnn  of  2,|:}<S/.  Ss.  ôd.,  tlic  Dofcii- 
dants  rt'C'civod  lu-yond  tlie  principal  and  Ic^il  intcrcst  at  (i 
pcr  cent  a  suu»  of  2,n(i;î/.  lOs.  Tliat  tliis  sinii,  witli  intcicr.t, 
anioiuits  to  '),;{2!)/.  lOs.,  wliich  tlit;  liorrowcrs  arc  cntitlcd  to 
rccovci-  froni  tluj  Dcfcndants,  witli  intci'cst.  Tlu^  dc-laration 
thtMi  statcs  an  assiifnmcnt  to  tlic  Plaintiff'  of  ail  thc  inttircsts 
and  l'it^lits  of  action  of  tlitï  otlior  dclitors  in  tlie  ohlipition  of 
tlic  1  Itli  of  Novciulicr,  IS45,  to  dcniand  and  rccovci-  tlic 
usuri(»us  preinium  of  l.ôOCW.,  îind  intcrcst  and  ail  othcr  illc^'al 
and  usnrious  intcrcsts  pai<l  in  respect  of  tlic  oMigation,  liy 
\vhicli,as  thc  IMaintifi'allc;^cs,  hc  is  alonc  cntitlcd  to  niaintain 
tlic  action.  Thc  plca  of  thc  Défendant,  Jean  B.  T.  Doi-itai, 
iillcir(>.><  tliat  thc  loan  in  (piestion  was  niade  by  Madame  Coii- 
siiu'aii  throuf^h  his  ageney,  and  that  shc  ncvei"  stipiiIattMl  for, 
or  rc(|uircd  any  bonus  or  usurious  intcrcst  upon  such  loan. 
That  upon  his  own  rcsponsihility  and  for  his  own  intcrcst, 
niiknown  to  Madame  Cousineau,  and  to  indcninify  liim  for 
thc  steps  and  proceedings  takcn  Ijy  liim  in  thc  intci'cst  and 
for  the  profit  of  the  borrowers,  he  cntered  into  an  a<rri'emcnt 
with  them,  by  which  they  bound  thcmsclvcs  to  pay  liim  a 
bonus  of  l,ôUO/.  And  that  on  thc  llth  Xovcmbcr,  lcS45,  aftcr 
havinjî  made  the  before  mcntioned  loan  of  4,875/.  for  Madame 
Cou-iineau,  the  borrowers  paid  hini,  on  his  own  account,  thc 
said  sum  of  1,500/.  The  ï'Iaintitf,  in  his  answer  to  this  plca, 
says  that  the  sum  of  1,500/.  was  cxacted  by  MadauK^  Cousi- 
neau, actinii^  by  Défendant  as  lier  a^cnt,  and  was  retained, 
not  l'or  himself  but  for  and  in  the  name  of  Madame  Cousineau. 
The  Dcfendatit  Zéphir  J)ori(m,  put  in  a  separate  plea,  in  which 
ail  that  it  is  neeessary  to  notice  is  that  he  ivpudiated  ail 
intcrcst  iti  the  bonus  paid  to  the  other  Défendant,  and 
rcmninced  ail  claim  to  any  part  of  it.  Upon  the  issues  thus 
raised  bctwecn   the  parties,  and  aftcr  hearing  évidence  on 
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liotli  sidfs,  tln'  Sujii'iidr  (îourt  wus  uï  (i|iiiiinii  tluit  tlic  l'hiiii- 

titf  liiul  provctl  tln'  l'iuts  iillt-^i-l  in  liis  (lit'luration.    Tliat  tli<.' 

I,. ■>()()/,  wiis  cxnctfil   liy   Miulam»' ( 'uusiiicau  Hs  II  linims  iipoii 

tli<-   lii.iii   iiiailt;  liy   Ikt,  ami   was  ilcihictcd   iVuiii   tlit>  siiiii  of 

i.^T.')/.,  whii'li  hIh'  ii^irt'il  to  adviitu'c,  and  tlu'  Cotirt  ciiiidniin- 

•  d    tln'    Défendant-^,  as    lier    ri-picsciitativi-s,  to    })ay  to    tlu» 

l'IaintiH'tlu'  suni  ot*  .'{,!(5S/.  (is  ,  tlic  anionnt  *»t'  l'xct-ss  of  iiitd't'st 

wliicli  tlicy  luid  cxactcd  and  n-n'ivcd  t'roni  hiin  to{,'»tlu'r  witli 

iiitt'it'st  and  tlic  costs  ot'  tlic  action.  Tlu'  Did'i  ndaiMs  ajijMalrd 

scpaiatcly  to  tlu' ( 'tan  t  ot'  \)ut  en  s  Ucncli  t'roni  tliis  •luil^rmcnt. 

Tlif  principal  «fronndn  ot'  appcal  alltycd  liy  .Ican  U.  T.  Dorion 

\v  II-  :  '("liât  tln!  l'iaintifl'  liad  not  pi'ovcd  tlio  t'acts  allcj^td  in 

liis  déclaration  :  'l'iiat  it  was  provcd  tliat  if  .Ican  H.  T.  horion 

nccivt'd  nioncy  t'roni  tlic  l'iaintitl'  it  was  paid  to  liini  on  IiIh 

nwii  nccount  and  for  liis  own   licnctit,  aiid  was  not  rcccivcd 

li\    Madame  ( 'onsincau,  and  llicrcforc  lier  Icj^atces  ccaiid  nto 

I»' uiadc   lialilc  for  il:  and   tliat  tlic    IMaiiititl  and   tlic  otli(>r 

liurroweis  (if  tlic  nioucvH  conliriiicil  îiiid  ratilicd  tlic  obliiration 

ni'  tlic    lltli    Novcmlicr,  I.S+.").     'l'Iic  otlcr   Défendant,  Zcpliir 

horion,  in   t\\v  fintinii   \i\u.n   liis  appeal,  .said   tliat  tlic   onlv 

ditl'cn  iicc  wliicli  cxi-^tcd   iH-twecii   liis  dcfcnci'  and  tliat  of.l. 

l!. '1'.  |)orion  was  tliat  liis  niotlicr,   .Madame  ( 'oiisiiiean,  ncvcr 

>ti|iulatcd  for  tlic  prcminm  of  I  ,")0()/,,  iior  aiitlioi  i/cd  lier  a^'cnt, 

.IcMii  I'..  T.  Dorion,  to  rci|uirc  any  sncli   prcmiwm  for  liimself  ; 

tli.it  slie  ncvi  !•  rcccixcd  any  part  of  tlic  prcminm  wlii(  li  was 

t.iUcii  l.y  .leaii  I?.  T.  l)ori('n  for  liis  own  licin  Ht:  tlint  Madame 

('(nisiiicaii  incurred  no  rcsponsiliility  in  respc(  t  of  it  :  and  tliat 

lie  (/('pliir  Dorion)  re|»udiatcd  cvcry  n^rccmcnt  wliicdi  mi^lit 

liiive  Kcen   nia<lc  liy  .lean   l>.  T.  Dorion  as  to  tlic  prcminm  of 

I.JOO/.  Tlic  Court  of  (J'iiccn's  IJcncli  «fave  Jud^nncnt  for  Zcpliir 

Dorion,  on  thc  «froniid  tliat  tlic  l'Iaintitf  in  tlic  Court  liclow 

liad  not    ])rovi'd,  as  to  liim,  tlic  matcrial    allcirntions  of  Iii.s 

déclaration.     And  upon  thc  nppcal  of  .Ican  !>.  T   Doi'ioii,  tlicy 

ii'Verscd  tlic  judj^iiicnt  of  tlic  Siipcrior  Court,  licciusc  (as  tlicy 

licld)  tlic  c\  idt'ncc  cstaMislied  tliat  tlic  miincy  claimcd  liy  tlic 

l'IiiiiitilV.  undcr  and   l»y    virtiic  of  tlic    transfei-  of  tlic    iStli 

.Mardi.   l!S(!2,  (tlic  assi^nmcnt  liy  tlic  otlicr  dclitors  on    tlic 

nlili;;îition  of  tlic  llth  Novcmlicr,  1.S4'),  of  ail  tlieir  daims  and 

litiiits  of  action   in  respect  of  tlic  allcn-cd   usury),  was  paid 

thimieli  and  l>y  Lewis  T.  Druimiiond  and  liis  wil'c,  wlio  alone 

niiild  claim  thc  anioiint  if  tisuriously  and  illc^fally  cxactcd, 

aiid  tliat  tlic  otlicr  assi^niors,  wlio  liad   paid  no  part  of  thc 

iiHnicy,  liad  no  riiL,dit  of  action  a<i;ainst  thc  Défendants,  Thu 

présent  appeal  is  from  Uoth  thcsc  judj^ments.  Their  Lordships 

caiiiiot  acipiicscii   in   tlu>   relisons  assij^ned  l>y   thc  (Joui't  of 

^'iiccu's  Hcnch  foi"  rcvcrsinp  thc  judt,fnicnt  of  thc   Supcrior 

Cnint  in  thc  c»u>e  of  Jean  B.T.  Dorion.  It  .seeuis  clciir  tliat  by 
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tlic  <>l<l  Freticli  liiw  whieli  |)n>viiil(!<l  iii  ( 'aniDlii,  wlicn,  ii|m)|i 
Hii  iiNiii-iiiiis  coiitract,  tlir  principal  itiul  l<>;^iil  iiitcrcst  liavc 
Ix'cii  t'iilly  piiii|,aiiy  nioiu'V  at'ttTwanls  rccfivftl  liy  tlit-  Inulcr 
iM'yuiid  tlic  l)'pil  aiiioiiiit  «lue  iiiay  Im>  ivcovitccI  Itack  troin  liim, 
(4'lN.tliiiT,  "Tniih'  ilf.n'siir,,"  Y.  114,  Art.  MM.)  A  ri;;lit  nf 
aftiifii,  tluTi-t'oïc,  i.s  vt'stcd  in  tlic  |tcr.s(in  so  payin;;  siicli 
usurinus  intercMt  ;  an<l.  liy  tlie  law  ut"  Canaija,  siich  ri;;lit  ni" 
action  i.><  asNi;;niil>lc.  Tlic  Civil  ('(mIc  of  l..(i\vci'  Cnnaila,  wliicli. 


tlmni; 


'Il  nul  es 


tal.l 


islic»! 


till    l.S(i( 


>,  cini)(H|i(>H  ail  .siicli  pi'ovi.siiiM.s 


relative  to  civil  niatters  a.s  were  in  force  at  tlic  tinie  ot'  tin 
pas.sinj^  of  tlic  Act  rcspectiii»;  tlic  coilitication  oi'  tlie  laws  df 
tliat  l'iovincc,  niay  propcriy  It»;  ii't'errcil  to  for  tlie  law  on  tliis 
point,  liy  articli'  \'û\),  "Tlie  .sale  of  dt-hts,  ami  ri^lit.s  ni' 
action  airain.st  tliinl  pci.sons  i.s  perl'ected  liy  tlie  seller  and 
liuycr  l»y  tlie  coinplction  ot'  title,  if  antlicntic,  or  tlic  dc- 
liv»;rv  of  it,  if  undcr  private  signature."  And  tlie  only  excep- 
tion to  tlic  X'\\f\\i  of  dealiiijf  witli  tlicse  sutijcets  is  to  lie  foimd 
in  Article  l+SÔ.  wliicli  proliiliits  ".jndi^cs,  ndvocates.  uttor- 
ncys,  cicrks,  slicritls.  Iiailitfs,  and  otiier  otHcers,  coiinectcd 
witli  Courts  of  .lustice,  froni  'leconiinj;  iiuyt'is  of  lifi<fi<.iis 
riiflih,  wliicli  fall  mider  tlie  iurisdiction  of  tlie  Court  in 
wliicli    tliey   exercise   tlieir    fuiictions."    A.ssuniin;;    tliat    Mr. 

and    Mrs.    Drniiiiiiond    wei ntitled    to    recovcr  l»ack    w  luit 

tlicy  paid  l»eyoiid  tlit;  aiiioiint  of  principal  and  hj^al  iiiti  resf, 
tlicy  liiul  liy  law  an  assi^rnalde  ri;,dit  of  iiction.  Tlie  ii;^lit  ni' 
action  liy  tlie  instruiiieiit  of  tlie  I.Stli  Mardi,  istl'i,  tin  y 
tran.sferred  and  niade  ovcr  to  tlic  Appellant.in  tlie  fiillest  timl 
aiiiplest  iiianiier.  Tlie  otiier  parties  naiiied  in  tlie  olilipitioii  of 
tlic  lltli  NoNcnilier,  lcS4r),  joined  in  tliis  assi;.(niiicnt.  Wlntlier 
thcy  wcrc  liound  to  repay  to  Mr.  and  Mrs.  Dniniiiiond  tlieir 
sliarcs  of  tlic  iiioney  so  paid  is  iiiiiiinteiial.  Tlu*  rii.dit  of  acti  mi 
to  rccover  liack  tlie  nioiiey  wa.s  vcNted  citliei-  in  Mr.  and  Mis 
Drnniniond  aloiie,  or  in  ail  tlic  parties  to  ilu;  olili^ation  j  int- 
ly.  If  ail  of  tlieiii  wert>  ctititlcd  to  iiiiiiiitain  un  action,  tlie 
Appcllaiit  lias  tlic  assii^nniciit  of  ail  :  and  if  tlie  sole  iii,dit  nt" 
action  was  m  Mr.  and  Mrs.  Druiiiinond,  tliey  liave  transtiireil 
tliat  rii^lit  to  tlie  Ap[iellant.  and  tlic  joinder  in  tlie  instriniieiil 
of  assiirniiicnt  of  any  niniilier  of  persons  wlio  liad  iiotliiiiLr  tn 
assinjii,  caniiot  iitfcct,  or  in  any  w.iy  préjudice,  tlie  validity  <  I' 
tlie  assio^nnicnt  l»}'  the  persons  wlio  aloiie  wcrc  interested.  It 
lias,  vcry  propcriy,  iit»t  liecii  «ttiiiipteil  to  nuiintain  tlic  jiidii- 
liieiit  of  tlie  CtMll't  of  (^tieeiis  lîencli  on  tlie  Mriound  iipoii 
wilicli  it  was  placed  in  tlic  case  of  thc  Dcfcinlant,  .loin  I»  T. 
horion.  Tli"  tpiestions  wliicli  tlieir  I.onlsliips  liave  hccn  cfiiied 
iipon  to  consider  in  tliis  Appeal,  are  :  Ist.  Wlietlicr  tlie  l'I.iin- 
titl' lias  proved  tlu-  alIc^Mtion  in  liis  déclaration  tliat  tlie  cmi- 
tract  lictwci^n   liini  and    Madani(>  Cousincau  was  an   usuri<iii> 
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(■outnu't  Ity  rfiisoii  ni  lii>r  Imviii^  sti|»ulut<-<l  toi'  uihI  n-criv*'i| 
Il  siini  lit'  I, .*>()<>/.  IIS  II  lionus  or  prriiiiuiii  for  tli*'  loun  of  4,H7r>/., 
wliicli  was  to  lit'  ri'imiil  witli  t'till  Icpil  i n tr n 'st  uf  (i  per  rent. 
11111111  tlu-  vvlioli'  siiiii  lent.    2iiillv.    If  tlii*  original  coritruct  was 


illr^'al  aiul  voiil  liy  tlu-  UMiiry  laws  of  howcr  ('aiiiulii  in  fore»' 
lit  (II*'  titii)'  of  itn  liciii^  riitrrnl  iiito.  wlu'tliiT  ti'iiiiHactions 
wliicli  tiKik  plaoc  lictwi'i'ii  tlif  |i'ii'ti»'s  aftrr  a  rliaii^t'  »>f  tlioso 
Inws  i-itlitT  ratitii'il  ami  l'oiitiniifil  tlif  eoiitract  itsolf,  oi-  huIih- 
titnti'il  for  it  anotlin-  contract  fotititlt'il  iipon  ^hkI  ami  vali<l 
ciiiisi'li'i-ation.  Tlic  tirst  »|ii»'stioii  is  om'  futiffly  «»f  fact.  Tlu' 
IMiiiiititI"  wius  lioiiinl  to  prov»' tliat  tli»'  loaii  upon  wliicli  tho 
fl, .')()<)  WHs  ri'taim'tl  was  ina<l«'  l>y  Mailaiiic  Consiiieau,  ami 
tliiit  tilt'  rc'tt'iâtioii  was  for  lier  licm-tit.  If  it  wiTo  mit.  tli»'  Kt-s- 
|iiiiii|)'ntH  coultl  iit)t  lit'  lialili'  in  tlif  eliaractcr  in  wliioli  tlicy 
wiit'  sue»!,  tliat  of  Iht  it'pitet's.  It  was  not  noc«'ssary  to  show 
tliiit  Maiiaiiif  Cousim-an  pt-rsoiially  rt'Ci'ivcil  or  ri'taini'il  tlu* 
CI, .')()()  for  lu'r  own  use.  If  slu*  t'itlu-r  iuitht»ri/,»'il  lu'r  a^^yt'iit, 
.liaii  H.  T.  Dorion,  to  rt'tain  it  for  liiiiiHt'lf  ont  of  tli<>  loan  niatie 
liy  lii-r,  or,  knowin;;  tliat  lit-  liad  so  rctaini'il  it,  ratififil  wliat 
lir  liinl  ijoni'.  Iwr  contract  woulil  liavf  Iwt'n  iisurions.  Tlu' facts 
wliicli  iippfar  to  Im>  clt'arly  i-stalilislii'ij  are,  tliat  an  ailvanct'  of 
tl<*,(M)()  liavini;  lii-t'ii  ori^iiially  ifi|nin'tl,  it  was  arran^ftl  tliat  a 
Miiii  of  £ I, .')()(),  slioulil  lit'  «jivt'ii  liy  tilt'  liorrowt-rs  for  tliis  ml- 
viiiicf.aiiil  tliat  wlii'ii  it  wasafterwartis  fourni  tliat  no  iiior«>  tliaii 
CT.IHIO  coultl  Ih'  It'iit,  Ht»  réduction  wn.s  nuulu  in  tlic  suiii  to  lie 
paiil  in  rt-spcct  of  tlie  loan.  Tliv'.sc  farts  arc  t|uitt>  imlcpcii<li;nt 
lit' tlif  t|iU'stit)n  to  wIhmii  ami  for  wliat  tliu  Xl.ôOO  was  to  lie 
|iiii(|.  Tlic  loan  of  X7,()0()  wasniatlc  in  two  suiiis,  onc  of  i+ST.'j 
i'V  Mailaiiit'  ('ousincaii,  tlic  otlicr  of  lC.S.<)2(i  liy  Jean  H.  T.  Do- 
rion, (Uitof  an  (vstatf  of  wliicli  lie  was  curator  ;  lait  tlic  tl.ôOO 
wiis  ilfiliu'tctl  antl  rctaincil  ont  of  tlu?  suiii  atlvanccil  liy  Ma- 
tiiiiiif  Cousiiicaii.  riiis  is  provctl  liy  tlic  fact  tliat  olilipitions 
liiiviiifT  lit'cn  t^ntcrctl  into  ftir  rcpayincnt  to  tlic  Icmlcrs,  rcspcc- 
tivcly  of  tlic  suiiis  cacli  atlvanccil,  liotli  tlatctl  on  tlic  iltli 
Ni'Vi'iiilicr,  1H4"),  that  wliicli  was  i^ivtn  to  Mailanif  ( 'ousincaii 
sinti's  tliat  tlic  CI, •')()()  was  paitl  ut  tlu-  tiiiic  of  tlic  cxi-cntioii 
tif  tlic  «Iccd,  antl  rcccivctl  as  jiart  t»f  tlic  loan  of  .C+.iSTô,  Tliis 
stiitcnicnt  in  tlic  tlci'd  is  dircctiy  oppo.si'd  to  thc  Appcllant's 
l'.isr.  Ile  is  conipcllt^'t!,  tlicrcfort'.  to  rcly  npon  witiicsscs  to 
ludvc  tlic  cssential  fact  iipon  wliicli  alonc  lie  can  rccovcr  in 
tliis  iu'tit)n,  viz..  tliat  tlic  usury  wliicli  lie  allc^'cs  «'iitcrctl  intti 
tlif  contract  witli  Mailaiiie  ( 'onsincau.  Tlit;  principal  witne.ss 
prniluciil  liy  liiin  to  provc  liis  ca.sc  was  tlic  notary  Leblanc. 
ulici  was  ciiiployctl  liy  tlic  uppcllant  ami  thc  otlicr  proposcil 
lininiwt'rs  to  ncjrotiatc  for  tlif  Itian.  Hc  wcnt  witli  thc  Appcl- 
liiiit  to  St.  Kustachc,  wIh  Tf  Madaim?  Cousincan  was  rcsidin^, 
kI  saw  lier  in  tlic  prcscnce  of  lier  son,  Junn  B.  T.  Dorion.  He 
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.stiitt"!  timt,  lis  wt'll  as  lu>  could  n-collcrt,  tlif  A|i|M!lliuit 
lulin'ssfd  liiiiisi'lt'  il)  MiuliiiiK!  Coiisiiiraii,  aixl  tliat  it  was  pi  r 
tVrtly  iiii)U*i'st<>iMi  tlial  tli*'  luaii  was  to  )>  iiiad*-  nt  tlit>  rate 
al»»vt'  t!ii'  Uiîi'^  iiitcn'st,  ami  tliis  l»v  tlic  payincrit  oï  a  pri'- 
iiiiiiiii  <(t'  Cl.ôtH).  Tliat  on  tlir  oirasioii  ol' tlii-  intnvitw  witli 
Miulaïuc  ( 'oiisiiK-aii.  tlic  Appfllant,  t«»  tlif  Im'sI  oF  tlic  wit- 
itfss's  ivcullfctioii,  ri-iiiai'k«Ml  tliat  tlit>  pi'ciiiiuiii  ilfinaixltil 
was  vi-ry  lii^h  to  wliioli  citlu-r  .Ican  H.  T.  Dorion  nr  Mn- 
ilaiiit'  Cousiiu-aii,  but  lii'  bdiovud  it  was  .Icaii  II.  T.  Doiioii 
«aid  tlii'V  could  placf  eut  tlicir  capital  at  a  iiiorc  advaii- 
ta^'";us  rate;  Inil,  tlie  witiicss  adil'îd,  tliis  was  saiil  iii  th.-  prc- 
sciic(!  ut' MadaiiKt  ('oiisincau.  l'poiiliis  cross-cxaiiiiiiatioii  lir 
said  it  was  M.  Kicrkowski  who  licld  tlic  conversation  al»oiit 
tlif  prcniiuin,  and  witli  .Ican  !>.  T.  Dorion.  tliouj,di  in  tlic  prc- 
scncf  of  liis  niutlii'r.  M.  Leblanc  spiik<'.  as  lie  was  likcly  to  do 
at  tlic  distance  ol'  eijj;liteen  years,  vevy  nncertaiiily,  as  to  tlir 
particnlai-s  of  a  ctaiversation  in  wliicli  lie  <lid  not  take  inticli 
part,  and  tu  wliieli  liis  attention  liad  piuliaMy  iiot  beeii  enlled 
in  tlw  interx  eiiiii;;  periud.  Ilestated  tl:  it  M  Kierkuwski  tnuk 
tlie  principal  part  in  wliatexei'  conveisation  took  place,  iii<', 
tliat  itpassed  lietween  liiiii  (tlie  Appelli.nt)  aiid  .1.  l».  '1'.  Duiinii 
Kioni  tli"'  Appfllant,  tliereforc,  we  siioiild  natiirally  expcct 
tlie  liest  intitriiiation  lespectiny;  tliis  important  intervi(!W  witli 
Madan.'e  ( 'onsineaii.  I>ut  lie  spoke  witli  eveii  more  uncertaiiity 
tlian  M.  I<elilaiic.  Me  said  :  "  I  only  sa\''  Madame  ('.)nsiiiiini 
once  iipoa  tlie  siiliject  ol'  tl>e  loaii  in  'jiivstion,  and  I  ht'licrr  I 
spoke  to  lier  aliuiit  tlie  prcminni,  ind  told  lier  tlie  preiiiiiiin 
was  tou  iiiucli.  I  t/iliif,'  slie  Iliade  tlie  saille  remark  as  Inr  .suit. 
tiiat  tlcy  cuiild  lay  uiit  tlieir  capital  un  niuri'  adviuitaj^cnii» 
terms."  'l'Iiis,  nt  liest,  is  lait  sli^jlit  évidence  to  lix  Mndmiir 
( 'oiisiiiean  w  itli  tlie  kiiowledy;e  of,  and  maki'  lier  a  pnrty  tu 
tlie  alle;4ed  usiirioiis  transactions.  IWit,  weak  as  tlie  evideiici' 
i.s,  it  is  niiicli  more  weakened  liy  otiier  witncs.ses  prodiiced  \>\ 
tlie  .\ppellimt  liimscir,  and  espeeinlly  liy  tlie  évidence  Ltivcii 
l'V  M  liiitilanc  iipon  tlie  snliject  ol'  tliis  loaii  in  n  <iiit  of  .Mit- 
eliell  e.  .Ifiin  |5,  T.  Dorion,  in  wliieli  lie  was  a  wiliie.^s.  I'|miii 
tliis  occasion  lie  n*  ver  meiitioiied  tin*  iitinie  of  .Mailaiiir  (dm- 
sineaii  in  eoiiiifction  witli  tlie  loaii.  I>iit  stnted  tliat  ail  tlii' 
arrangements  ïitv  tle  loan,  and  ail  tlie  stipulations  as  tu  tli<' 
tremiiim,  passeil  witli  .lean  1'..'!'.  Dorion.  .leaii  1».  T.  Dnijun 
iim->ilf  wiis  ciilled  as  i\  wilness  in  tliat  suit,  and  tlioiinli  lir 
alle;rei|  tliat  tlie  siiiii    of    tl,ÔO(>was   actually    ilerlucted  l'iuiii 
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was  retaineij  us  a  preiiiium  in  respect  of  tlie  wliole  Iumi.  It 
must  lie  oliserved  tliat  'n  tliis  utiier  suit,  if  .M.  Lelilani!  IukI 
iiut  kipt  Madame  (  "iiiisineau'.<  mime  uiit  uf  tlie  tninsactiuii,  it 
would  liuve  prcjudiced   tle-    IM  .uitills  case   fur    wliuin  lu    wa,»* 
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ciillfil  :  and  Huit  il   lu;  lia<l  iiut  proviMl   in  tlic  présent  action 
tliat  slii'  toitk  an  ictive  piirt  in   tliu  négociations  for  the  loan 
iukI  tli*>  pri'Uiiuni   tlie  A|)|ii'liant  uinst  hav«;  failo<i.  Tlio  wholi; 
|ii-  iiit'  ot'   Madanii'  Cuiisincaus  |)arti(;i|>ation   in   tla-  usurious 
ai,nr»'un'nt  r»!.st.s  upon  thc  Appellant  an<l  liis  witnt'ss,   M.  J^*- 
liliiiic.   Ht'  protluct'd  otiier  witm-Hscs,  liut  their  évidence  eitlier 
uilili-d  n<'itliin^,  or  was   unfavouraitle  to  Iùh  ca.se.   M.  Moreiui, 
au  ailvoeate,  statt'd  tliat  tlie  transaction  ot'  tlie  loan  waH  con- 
i|ii('ti'<l   l)y   .len  ii.  T.  Dorion,   Madame  (onsinean  not  at  ail 
iiitrrt'frin<{  in  tlie  matter  ;  and  .Jntifje  .VIonk.  who  was  one  oï 
tlic  Itorrowers  nanied   in  the  ul)li^ation,  kneu'  notliin^^  of  the 
tiaiisactiun,  excitpt   wliat  was  reported  to  liiin  hy  the  Appol- 
laiit  iiiid    M.    Leitlaiic,  lait   unilerstoo(I  (of  course  t'roin  tlieni) 
t'iat  >lcan  H.  T.  Doritai  a^^reed  to  lenil  tlie  iiioney,  and  eXAOted 
tlir  1m»iius  of  Cl.ôOO.    The  Appellant  exaniineil  Jean  H.  T.  Do- 
rion, w  ho  swoi'tt  in  tli«-   iiiost  positive  ternis  tliat  the  aliair  of 
tlii'  |)i'i-niiuin  washisown  pei'soiial  allair.   He  said  he  re(piired 
il  1(1  pay  liiiii  f<>i-  ail  the  tiim-  he  luul  to  oecupy  hiiiiHelf  in  tlu^ 
iiiutttr,  ainl  fo.      he   Ions  of   his  praetiee   as  i»    j)hy!^ician   f<jr 
iwr'.vf  iiionths,  w  liile  he   was  ascei-tainiii;;  tl.      vaine   of  the 
|iri'peitv  of  the  Itori'owers,  searchiii^  thi-  re^isters,  reniaiiiiii^ 
a  ureat  put  of  thc  tiinc  at   Montréal,  trav«'llin^f  a  {^reat  deal, 
an  I  iiiciirriii<{  an  iniiniti-  nniiilter  of  other  expensos.   Me  al(4o 
Mui>l  tlial  his  iiKithcr  m-Vi'r  spokc   to    M.  Jjclilanc  alnnit  a  pre- 
niiuiii,  tliat  al!  slie  did  was  to  consent  to  thc  loan,  aiiil  that  shc 
ilii'd  '.vithout  kiiowin;;  tliat  lie  had  received  the  preniiuiii.  Of 
ciiiiisc  this  évidence  (if  lii'liev(Ml)  was  fatal  totlic  Appelhint's 
(MSI',    hnt  hc  pioliaMy   thou^rht  that   he   nii},rht  safely  iiiake 
•li'iiii  l>.  'l\  Dorion   his  witness,  as  in  a  former  Huit   hrought 
ai;;aiii>t  him  on  liehalf  of  tint  lieirs  of  hit«  hrntliti-,  Jn  (pics  I>o- 
riuM,  in  whicli  the  ipiestioii  was  on  whosc  aceoiiiit  hc  received 
tlic  CI. ■)()()  premium.  he  swore  that  it  was  not  icUiincd  hy  \\'u\ 
fi'v  tlic  hcirs  tif  ilaeipies   Dorion,  l»nt  as  thf  .i;;cnt  to  his  mo- 
tli'i'.  Madame  ('«aisincau.  Hc  swore  fiirthcr  that  the  affair  was 
x'Uli'd  hctwccii  thc  iiotaiy  I^-hlaiie, ami  his  mutliers  and  that 
lu-  l'i-iiicmhcred  many  and  lon^  conversations  liotwcun  them. 
vvliicli   cudcd   iii   lier  roiisfiitin^  to  a  et  rtain  loan  nt  u  certniii 
intiiiiuiii.  and  (hc  ndd<d>  it  was  niily  l»y  tlie  wish  nf  lus  mother 
itii'i  npoi)  what  sh"  tuld  him,  that   lie  eonscntcd  tu  aet  in  the 
atliiir.   ('|ion  coin  par  iiijtf  the  evidcnci^  ^iven  l»y  Jean  1».  T   Do- 
rion with  that  wliieh  he  ^a\i'.  in  thc  présent  suit,  it  i>  impos- 
silijc  tu  place  thc  Hli;f|it*!st   n'Iianec  upon  his  testiiiiony,  as  lie 
iviilcntly  swore  just  aH  it  snited  his  intcrcst  upop  thc  particu- 
le uciasimi.    In  thc  suit  with   the  heirs  of  .lac  ucs  Dorion  hc 
i!<iii|.|  uiily  protcci  hini.sclf  froiu  thu  daim  niiwk  upon  him  hy 
><\viiiriii^-  that  his  mother  ex»icted  the  premiui\  and  iH'ceived 
il  l'nr  Inr  uwn  licneHt,  and  hc  swore  luicordin^ly.  In  the  prc- 
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Hciit  suit,  wilicli  »illr^t'<|  tluit  tlif  CI, .')()()  was  fxactcd  iiiid  n- 
taiiied  liv  liiiii  t'or  lus  niotlifi-,  Madaiiic  Cousitifaii.  if  lu-  linil 
rf|K'Htf<l  tliis  ('\  itlcnc»',  lie  woiiM  liavc  cstalilislicd  liis  lialtility 
as  lier  Ifj^atiM',  aiid  lie  tlirrofoir  swurc  positivcly  tlic  utlin- 
way.  Hnt  l>y  tlius  prosiii^  thc  cniitradictuiy  fvidrticc  as  f.i 
tlu'  transaction  ^ivcii  Wy  .Jean  H.  T.  Dorinii,  tli»-  Appcllaiit 
CDiiid  notcall  iipoii  tlit'('(airt  to  litdit'vc  wliat  lie  lia(f  t'ormi-iK 
sworii,  and  tu  di.scard  liis  tcstiinony  in  tlic  pr«'scnt  suit  us 
w<»i"tli!('ss.  'l'Iit'ii'  wi'i't'  nonu'ans  of  dftcrniinini;  Mp<ai  wliirh 
(K'casidu  lie  liad  swurn  trnly  oi"  faiscly.  Ail  tliat  <'<»uld  jir<i|)nly 
lii!  donc  w  as  to  rc;;ard  liis  cvidcncc  as  uttcriy  iniwortliy  of  cii- 
dit.  and  to  disniiss  it  w  itliout  t'urtlicr  considcrati<ai.  'l'iic  Déf- 
endant, /«'phir  l)<nion,  pi-oduccd  twi»  witiicsscs  to  |ii-nvc  tlmt 
upon  tlic  occasion  of  thc  Appdlant  and  M.  l^cMaiic  <;oin^f  {<< 
tlic  résidence  of  Madame  Cousineau  at  St.  Kustaclie  in  Is+.V 
slic  was  unwcll,  uiul  in  lier  Itcdrooin.  and  nevei-  came  ilowii 
stairs  or  spoke  to  tlieni  wliilc  tliey  wi-re  tliere.  it  is  ntnieces 
sary  to  dwell  upon  tliis  évidence,  wliicli  is  certainly  opeii  to 
thc  olijection  tliat  it  refcrs  to  cvcnts  which  occurred  tnany 
years  liefore,  and  in  which  onc  of  thc  witnesses  (at  least  )  Iwnl 
no  interest  to  letain  it  in  lus  nieniory.  In  thc  opinion  of  tlieji 
lordships  thc  Appellant  failcd  entircly  to  prove  thc  alle;,'atiiiii 
in  lus  déclaration  tliat  tlie  contract  with  Madame  Cousineau 
was  tainted  with  usury.  Tliat  she  should  hâve  takeii  a  piom 
inent,  or,  indeed,  aiiy  part  in  thc  transaction,  after  she  h,i<l 
entrusted  tlic  mana;,'emcnt  of  it  to  .Ican  H.  T.  Doricni,  aii<l 
especially  wiieii  lie  was  présent,  seeiiis,  froiii  thc  account  i;i\iii 
of  lier  want  of  ctincation,  and  thc  state  of  lier  health,  to  lu 
lii^lily  improlialile.  'riieie  is  j^reat  reason  ti»  hclieve  tliat  Ma- 
dame i'oiisineau  i,;ave  .Ican  H.  T.  Dorion  tlic  siim  she  was  u< 
advance  upon  tlie  exécution  of  thc  deed,  and  tliat  lie  eitlu  r 
retaincd  it  oi-  paid  it  ovcr  and  rcccivcd  it  hack  at  tliat  tiiiie. 
M.  Kchlanc  in  liis  cvidcncc  in  another  suit,  speakinj;  of  tlic 
transaction  said  :  "  After  thc  exécution  of  th.e  olilii^nitiuii.  I 
saw  Kicr/kowski  count  thc  money,  l»ut  I  did  not  count  it  iny- 
.self,  nor  did  I  know  liow  miicli  money  was  ^i\cn  upon  tlie 
(K'c.isiuii."  'l'he  only  money  tliat  coiild  |tass  at  that  time  istlie 
.CI,')(K).  Kor  Ity  thé  ol)li},'ation  thc  siim  uf  CI.ÔOO  i>  stated  t<. 
Iiavc  oceii  counted  and  dclivcrcMl  in  tlie  présence  n\  the  iiotu- 
ries  to  Kiciv.kowski,  who  therchy  ackilowlcd;^'ed  the  siiiiif 
And  the  suni  of  CA.'M'),  thc  remaind  r  of  tlic  advance  hy  .Ma 
dame  ('ousineau,  was  only  to  bc  paid  whcn  she  rcccivcd  it 
froiii  the  Corporation  of  Montrc'il  who  werc  indchted  to  Imt 
in  thaï  amouiit.  'l'he  Appellant's  case  mi;,dit  lie  disposi  .j  df 
upon  the  (Tiouicl  of  ifs  havitii;  failcd  upon  the  facts,  hut  tluir 
lordships  arc  iinwillini,'  to  dismins  thc   appcal  without  coiisi- 
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ii|i<iii  tlii'  jissumptidii  tilut  tlu-  oiiK»'  of  usury  liius  ItcM'ii  provod 
nijamst  tli»'  |)«'t\'inlants.  |t  was  coiit«'n<lt'il  tiii  their  lifhall' 
tii.it  tlic  coiitrac't  was  citlii-f  sulisi(|Ufiitly  ratiHftl,  nr  tliat 
(  inw  onutnu't  was  siiltstitunil  for  it,  rouiKiril  ti]Miii  a  suf- 
liciciit  ('oiiHidcratioii.  At  tlu*  tiiiic  ot'  tlic  a^i«M>iii«>iit  for 
tlir  Itiaii.  th»'  Act  r»'s|)cctiii;f  usiiry,  wliicli  was  iii  fore»-  iii 
Luwcr  Canatla,  was  tjiat  «if  1777,  17  (Jeu.  ,'{.  cli.  'A.  s.  ").  Ke- 
\isri|  acts  and  onliiiances  of  Lowcr  Caiiatla,  p.  îil'i,  Mtmtrt'al, 
|s+'),  wliicli  pntvidfti  tliat  "ail  lioiids,  cuiitiacts  aiitl  ussur- 
îiiicis  wliats< lever,  wlicreiipoii  or  wliert'l>\  a  j^^rcatcr  iiitere.st 
itliiui  tt  pfi- cent)  sliail  lii' rcservcd  and  takeii,  sliall  Im- ntttrly, 
vnid  ;  Mud,  l'vcry  prrson  wlio  sliall  citln-r  direotly  »)r  indirccly 
\i\ki'.  acffpt,  ami  receive  a  lii^dM-r  rate  of  intcrt-st, sliall  forfcit 
mikI  iose.  fur  eveiy  sucll  oHciicf,  tfelile  tlie  vaine,  Siv."  'l'iiere  caii 
Im'  mu  duiilit  tliat  if  tlie  t!l  .*)()<)  had  hcen  riïtained  on  tlie  louii  hy 
Muilunie  (  'unsiiieaii,  tliat  tlie  niuinent  (i  per  cent  was  paid  npon 

ti utile  sniii,  nsury  wunld  liave  lieen  coiiiinitted,  for  wliicli 

tlie  jeiider  wuiild  liave  lieen  lialile  to  tlie  penalty;  lait  no  ex- 
((-•>  iif  inteiest  cuiild  liiive  lieeii  recovered  liack  till  tlu-  pay- 
iiii  iit.s  tiiid  aiiionnted  tu  a  siini  exceedin^  tlie  principal  and  le^al 

lliterest.     In  tllis  ea.se  tliere  was    no    e\cess  n\'  payilieiit  liefore 

ili.  2+tli  Marcli.  IM')."{,  wlien  an  Act  was  passed  in  Lower  Ca- 
pii'lii  wliicli  altered  tlie  law  of  tisnry.  'l'Iiat  (  Hi  \'  ,  cli.  HO,  s.  2) 
vci  .  naeted  "  tliat  iiocoiitract  to  lie  liereafter  niade  in  any  part 
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atli.  at  any  rate  of  interest  wliatsoevcr,  and  no  payinent  in 
pur-uaiice  of  sncli  contracl,  sliall  niake  any  party  to  sncli  con- 
tnu't  or  payinent  liaMe  to  any  lo.ss,  furfeitiiie,  penalty  ur  pro- 
ceeiliii.^r,  civil  or  criiiiinal,  for  nsnry  ;  any  law  or  statute  to  the 
(•niitiuiy  iiotwitlistandin^.  AikI  it  provided(s.  '.\.)  "  tliat  every 
siicli  eontract  and  every  seciirity  for  tlie  saine,  sliall  lie  void  so 
far.  aii<l  sofaronly,  as  relates  toaii}'  excessof  interest  tln-reliy 
Iliade  payalile  jiliove  tlie  rate  of  t!(l  for  tlie  forliearance  of  CKM) 
l'nr  a  yeiir,  und  tlie  said  rate  of  li  per  (-«'nt  interest,  or  sndi 
l<i\ver  ratu  of  interest  as  niay  liave  lieen  aj^reeil  upon,  sliall  lie 
.illuwed  and  rec<i\cred  in  ail  cases  wln-re  it  is  tlie  a^'ieenient 
"t  tlie  parties  tliat  interest  sliall  lie  paid.  It  was  cunteiided 
'ili  tlie  part  i>ï  tlie  Kesjiondents  tliat  tins  Act  preventeil  tlie 
l'Iiiiiititf  recoverin^  lia<'k   any    iisiin.iiis   interest    wliicli    was 

lid  in  exccss  of  principal  und   leu;jil  interest  midi  r  tlie  cun 
an  ai'tion  to  reco\er  siidi  exccss  cuiild  iiut  propeily 


tnict. 


lint 


i'f  called  "a  civil  proceedinj;  for  nsury,"  tlion;,;li  it  w<iiild  lie 
l'iniic^rlit  on  accoiint  uf  nsnry  ;  tlie  words  uf  tlie  Act  exideiitly 
|Hiiiiiiiin  to  a  proceediiij;  npuii  tlie  fact  uf  nsnry  it^elf,  a«id  iiut 
ii|inii  daims  wliicli  ri-siilted  fium  it,  (  )ti  tlie  part  of  tlic 
A|'|ielliint  it  was  ar^ned  tliat  ilie  Act  of  |,s."»:{  leaves  an 
iisuiiuiis  eontract  still  u  void  eontract,  as  it  wius  hefore  tlie 
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passin^  of  tlic  Act.  But  tliu  wonls  "  sucii  coiitnict  or  socurity 
slmll  lie  void  so  t'ar,  ami  s<»  t'iir  oiilv,  as  n-Iatcs  to  anv  cxocss 
ot"  jntiTcHt,  Sic,"  can  only  nican  tliat  tlic  It'iitltT  sliall  ncit 
n-cover  mort'  tliaii  (!  \ivv  crut.;  iiot  tliat  tlic  foiitract  it.s<  If 
shall  lu-  artV'ct»'<l  Ity  tlio  stipulation  l'or  iiiorc  than  ic^jal  inton•^t. 
The  wlioic  t'rtfC't  of  this  Act  is  tliat  an  nsiirinns  coiuract  sliall 
no  Icai^'cr  suKjcct  a  naity  to  any  }»cnalty  or  fcaftitun  :  lint 
tliat  it  sliall  hv  invalnl  su  far  as  it  stipulâtes  for  niorc  tli:in  (i 
pcr  cent.  Upon  tlic  subjcct  of  tla-  allcm-d  ratillcation  of  tlir 
usurioUH  contract,  tlic  Apprllants  coiiiis»'!  citcil  tlic  autlutrity 
of  niany  cuiincnt  writcrs  upon  Kn-ncli  law,  t<>  sliovv  tliat  any 
uunilicr  uf  confirmations  ur  eompromisrs  mailf  wliilc  tlic  ildi- 
tor  was  under  tlic  pressure  of  tlic  usnry,  couM  not  lie  ur^'eil 
as  a  ilefcnce  to  liis  action  to  rccovi-r  liack  tlie  inoncy  iiaid  liy 
liim  licyoud  the  U'^al  rat"  of  intci'cst.  Tu  wliicli  it  was 
answcrcd  tliat  tlic  transactions  wliidi  iecuM;ni/c(l  and  nitilicd 
tlic  contract.  ail  touk  place  after  tlic  Act  of  \H'ù\,  wliicli  Imd 
niadc  usurious  contracts  no  lonj^cr  unlawful.  And  Tuiillier, 
under  tlic  liead  of  (Jonlr^ifs  et  Ohl ii/ittidiis  ('uiin-iitioiiiitll's, 
vol.  vii,  Article  5(11,  wa.s  cited,  wlierc,  npuii  tlic  suliieet  uf  the 
rutiticatiuii  of  contracts,  whioh  are  v<iid  froni  lenaid  to  puiilie 
order  or  the  ;^'cncral  intcrcsts  of  .socicty,  after  slatin;;  that  hi 
ml ifii'ution  .st'i'dif  l'ili-ninni'  iiifcrtér  >lis  iinuin's  ru-cs  (jiu- 
l'acU'  nitifié,  hc  adds,  Cinvudant  si  1rs  r/msis  vu  t'fuit  ni  rfinn-s 
an  point  où  la  Coni'rvtion  a'Hsci'ait  d't-tre  illlrite  cf  poiirniil 
preiuh'e  luiisnn iici',  i!h'  ponrniil  alors  f'fn-  ratifier,  soit  r.r- 
prasu^hiPiit,  si-it  tariteno  )it.  Mut  the  contract  of  the  lltli 
Novemhcr,  lH4i'5.  could  iiut  liavc  liiul  a  Icyal  existence,  nui 
hav'.'  hccn  enfoiccil  in  its  cntirctv  after  the  Act  uf  ISô:};  it 
wuuld  oïdy  have  hecn  availaltlc  to  the  c.xtciit  of  enahlinn-  tin 
lender  to  recover  the  le;,jal  iiiterest  of  (î  pei  cent  Thenfuic 
no  Hultsequcnt  confirmation  ur  ratificaticai  uf  it,  supposinc  it 
to  have  hccn  uri^inally  usnritais  and  M>id.  cuuld  d'teiwîiids 
liavc  ^iven  it  complète  validity.  Ihit  the  cnse  uf  the  IJesjiun 
dtnts  ducs  not  re.st  upon  mère  ratification.  They  a.s.scrt  that 
the  old  contract  lias  liecn  eiitiitly  donc  itwa_\  with.and  a  new 
ojic  .sulistituled  for  it  upun  a  euud  and  .Miilici»  nt  cuiisidciatiuii, 
iuhI  that  it  was  under  the  latter  ciaitiact  tlie  |iayiiients  .suii;;lit 
to  bc  recu\  cred  wcrc  madi'.  Nu  paynieiit  luyund  the  aiiiuimt 
of  principal  and  le;^ral  intcre.st  was  made  ntitil  the  year  l.s','». 
Hut  on  the  7tli  Mav,  iH.VJ.a  «Iccd  was  cxtcnt''d  li\'  .\lr.  Krasi-r, 
a.s  sniiiui  for  Mr  and  Mrs.  l)iummond,  and  l'or  tlie  C'<anit  ainl 
("ountessdc  Kottnrmund  aîid  .lean  H.  T.  Duriun,  actin/^  fur  tln 
lej^atecs  of  Midanie  (  "oiisincau,  hv  whieh  the  first  naim  d 
parties  hccame  l'uund  tu  pay  the  !  alance  uf  interest  due  en 
tln."  Util  Nuvciidier  theii  iicxt.an  1  n.  rxiisideiatiuii  uf  this  tin- 
J)orioiis  j;ranted  a  dclay  of  ftair  years  tu  [  ay  th<'  capital  uf 
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tli''  twu  oMiirntions  df  tLSTô  niid  .t;M,«i2()  Mv.  (W/.ainl  ut  tlic 
iinl  (il'  tliiit  tiiiic  tlii'  Ciiiiitiil  i»t'  tlic  two  (>lili<;ati<)iis  wiis  (u  lie 
|i:iii|  iii  liiii'  |inyiii('iit.  Ami  Mr.  Jiml  Mi-s.  Dniiiiiiioiul  ^jfiivc  n 
m  \v  soc'uritv  tor  the  dt-ht  l»v  morti'iij'in'j;  tu  tlu-  Dorions  i»r«i- 
|M  rty  iMloniîinjr  in  tlu'in  in  Monti-rnl.  Tliis  \v»is  not  a  ratificii- 
tjon  ol'  tlif  contiact  ot' tlif  lltli  N'ovi-nilu-r,  IH4.'),  l)nt  a  ntw 
cniitract  niatlc  tipon  totally  «litft'n'iit  ternis,  and  in  considéra- 
tion lit'  iorlicarancf,  and  witli  an  adilitional  si'CMiiity  j^iven  l'or 
|ii  iloi  iiiaiici'.  It  is  not  prt'tmdtd,  liowfvcr.  tliat  tin!-»' wasany 
iictu.ii  takiiin  ol'  nsinioiis  intcrcst  initil  aftcr  tin-  Isl  Si'jttcni- 
Im  r,  IS.')'),  wIh'Ii  .Indyjc  Mondi-ji-t  lanvliascd  sonu'  ])ro|)frty  of 
Mr.  and  Mis.  Dnnnniond.  and  a  di-cd  was  t'xrcntiMJ  wlitri-liy 
lii'  )i;;i(fd  to  |>ay  tlic  jancliast-  nioni'V  in  .satisfaction  ol'  dfl»t>< 
u\'  tlif  vcmlors,  and  anioni;st  tlirm  wliat  was  dm-  to  tlif 
hiiiiiins,  wlio  Wfi'c  itaitiis  to  tjic  dfi'd.    'l'iif  transuction 


tn  tliis  t'H'fct  :     tlu-  Drini.inoinU  liad  fontractcd  ti 
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|iio|)i'ity  to  .Ind;;»'  M(aidilrt:  tlif  Dorions  liavin^'  a  cliarnc 
ii|inn  tlii'  |irojicrty  int<i\  tncd  witli  otlit-r  cifditur'^  :  tlic  anionnt 
tlii  !i  dnc  to  tlu'tu  was  }-(*ttlt'd  and  stat<d  ;  tlicy  aj^rcfil  to  takr 
|i.iyiiicnt  in  a  certain  way  IVoni  .Indy;»'  Mondrlct  ont  of  tlu- 
|iiirclia.s('  luoncy.  Tlic  d(  id  txjin'.ssly  stati-s  tliat  tla-y  intercd 
iiiti)  tliis  l'iijfap'nH'iit  in  ordi-r  to  take  froni  .Ind;;»'  Mondilct 
aiiv  nason^  lit-  niiirlit  lia\i'  for  al>andonin''  tlie  contract  of 
|i  ncliasi".  Hy  tin-  dci-d  also  thc  Dorions  </\\v  np  to  tlu;  J)ruin- 
intiiid>  tln'  additioiial  sicnrity  for  tlif  didit  wliicli  tliey  liad 
<i\\iu  \>y  tlie  diM'd  of  tlu-  7tli  May,  isô;}  'riusc  art-  new  con 
>iili'rations  niovin»;  froiii  tlic  Dorions  sntlii-ient  to  support  tlic 
tniiisiiction  of  tlic  Ist  Sc|>tcnilicr,  iS.').'),  as  a  ncw  contract. 
riificr  finit  dccd  tli'-  Dorions  rcc»'i\id  a  laryc  snni  of  nioiicy 
finiii  .Ind^jc  Miaidclct,  wliicli  niadc  (lie  paynicnts  to  tln-ni 
;:r<iitly  cxci-cd  tli.'  anionnt  of  principal  and  Ic^al  int-rcst  duc 
ii|)ni)  ilic  loan  fi'oni  Madame  ( 'caisiiu'un.  Hnt  tlic  paynicnt  l>y 
.IiiiIl;c  Mondelct  caiiiiot  l'e  .sjiid  to  lia\c  liccn  in  respect  of  tlie 
uliliifatiiai  of  tlie  llth  No\cnil'cr.  1.S4.'),  lait  n\'  tln  mw  con- 
tract of   1S.').'>,  to   wliicli   tlie   Drniniiionds.  on   wliose  accoiuit 


tl.e  iiKin-'V   was  ])iiiil,  were  parties.    I  lus  imiiii;  so,  tliere  was 
t  (vcn  a  takiii;^  of  illej^al  intcrcst   iipcai  tlic  U'urions  con- 
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aiit  niiis»  Imvc  failcij 
ii|'oii  tliis  ifidund.  After  tlie  c\c.-ntion  of  tiiis  de,  il  tlie  annaint 
diii  to  tlie  Doiioiis  wliicli  was  cNprcssIy  statciî  in  it.conld  not 
l'.iirly  l>e  dis|>ntcd.  It  is  cicar  tlint  tlic  j)rnninionds  wcrc  lionnd 
l'.\  tlie  arranjfcnient  tlins  cntered  into.  for  tlic  I  >orions  not  only 
t'oilioïc  to  dcniand  ininiediatc  |iayniciit  of  wliat  was  due  to 
tli( m.  liut  lelintpiislicd  a  sccurity  wliidi  tlicy  lidd  tijion  tlic 
'nnU  of  tlie  Drnninionds  f(a-  tlieir  dtdit.  Tlicir  l-ordsliips, 
tlnn  fore,  are  of  iiiiinion  tliat  if  Apjicllant  liad  proved  a  case 
"l  iisiny  atrainst   Hospondents,  tlicn^  w«atld  liavc  bocn  a  «^ootl 


li:i 


î'P"]Wf 


r 


lilh 


•_>(!+ 


H.M'i'ouTs  jrniriAïuKs  hkvis|J;s 


(Ifft'iicc  to  tlu'  action  npoii  tlir  tannin  Is  stutctl,  luxl  tlicy  will, 
tlicrcfuit",  Immlily  iccoiiiincinl  ti)  Hcr  MajcHty,  to  atHnii  tlic 
ju<l^m«'iit  ot"  tlif  Couit  of  (^ih'cii's  Hciich,  nul  to  disiniss  tlic 
a|»|>.'al  witli  costs.  (2  A.C.A../.,  p.  (i!l  ;  14  ./.,  p.  l'!»,  vt  't  Mooivs 
r.  C.  IJ.'poits.  N.  S.,  p.  .S!>7.) 


UCENCE  TO  CUT  TIMBER  -  BOUNDART  OF  UMIT. 

Corirr  (»!••  «j)ikks's  Iîkncii,  in  Aim'Kai., 

Montréal,  7tli  Sfpt*'iiil(cr,  |,S(i(;. 

l'it'scnt:  1)1  VAL,  ('..I.,  AviwiN,.!.,  M(>M»Ki.Kr, .).  («lissrntiiit'), 

MKKKhl'I'll.  .1  ,  ami   Dltl  MMONI),  .1. 

liuvsoN,  Plaintiff  in  tln'  Court   Itclow,  Apprllaiit,  <i ml  Sri  ri. 
|)cl'('n(laiit  in  tlic  Court  Ih-Iow,  WcspoiHlcnt. 

Tli««  l'iaiiititr  ulitiiinoil  u  luaso  lo  nit  tiiiilier  n|N)ii  a  location  (ieHcrilx'tl 
oM  tlic  Itack  oftlif  li<onS(<,  hh  follows:  '' To  ruiuinciiid  at  tlu*  inmitli  (.!' 
(  iri'«'ir>  ( 'rt'fk,  iiii  tlu^  niaik  IJImt,  ami  oxti'iiil  tlow  n  hI.v  miles  mi  tin- 
CKiirM' Siiiitli  "-M"  W't'Hl,  ami  l>ack  four  niiU^H  oii  tlic  l'oni-Hc  Ninili,  (id" 
\V»'8l."  'l'Iio  i|iu'Htioii  liaviiiv'  arisoii  as  to  wIikIIiit  fcrtain  liinlur  sci/.c.j 
lia<l  l)«'fii  t'iii  oii  tlii"  location  : 

//(/</:  'l'iiat  tlin  woiiJH  "  (!m\\  n  on  lli(<  conr.HC  "  in  llio  iici'ncc,  nicaul 
"  (lo\\  n  lui  liltiik  liiii  r  oi\  tlii  coiirsc,"  ami  tlnit  tlic  «  ord  "  liack  "  iinaMl 
''  liack  l'riiiii  tfii   lilnrk  liim:" 

Tliis  was  an  appoal  t'rniii  a  imlonicnt  ol"  tin-  Siiprrior  (  oinr, 
at  Ayinn-r,  rend»  rrd  liy  I^aI'oM'AIM:,  .1..  on  tlic  !>tli  of  M'iich, 
ISti"),  ilisniissin^  l'Iaintilf's  action.  Tlic  tacts  wcrc  tlicsc  :  (  >ii 
tlic  Kitli  <if  .laiiiiaiy,  I.S")7.  l'IaiiitiH  oiiaincd  tVoin  thc  Inspcc- 
tor  ol'  ('rowM  Tinilici-  Ijcniscs,  at  (  )tt!i\va,  a  Licciisc  to  ciil 
|{c(l  ami  W'  •  Tinilicr,  iipon  a  certain  h tcation  in  tlic  vicinity 
ol"  Ulack  IJiv,  om' of  tlic  trilnitarics  ot' thc  (  )ttavva.  Thcilo- 
criptitai  on  tlic  Itack  of  tlic  liccn.sc  was  as  follows-  "  To  coin 
nicnec  at  tlu'  moMt!;  of  (lr«'cn',s  Crcck,  on  tlic  HIack  Hiver,  ami 
extemi  (lown  six  iiiiles,  on  tlie  c(an'se  South  'il''  West,  iiml 
liack  four  miles  on  thc  course  Nortli,  ti!'^  West.  Cnilci"  tliis 
licensc  l'I'iintiH",  Ity  ndisif-rirriKlirnfioii.  claiined  froni  Dcl'cii- 
dant  I.S(M)  pièces  Of  Wliite  l'inc  tinilicr,  valued  at  CiOOO, 
allej^cd  to  hâve  hecli  eut  Upoii  thc  altove  descrihed  location, 
dnrino  thc  existence  of  the  licence.  Défendant  pleadcd  n  ;^'en 
cral  deiieiration.  and  the  |(arties  ha\  iny  «.(one  to  proof,  tlic 
actitai  was  disinissed  'i'Iie  juiluinent  of  thc  (Jourt  helow  s\  i-^ 
as  follows  :  "  Coiisidcriiif;  tliat  the  iJlacli  Hiver  is  the  Kastiiii 
iKUindary  of  tlu-  liniit  de.sorihed  in  the  déclaration,  and  tliat 
the  Western  houmltu-y  of  thc  said  liiiiit  runs  |)arallcl  to  tlic 
ifcneral  1  emino-  of  thc  lilack  liivt-r,  at  n  distance  of  four  inii's 
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tVniii  tl)t'sni«l  Kastcril  lioumliirv,  >iii«l  ooiisidcrii»!'  tliiit  tlit- tiiii- 
1m  r  st'i/.cil  Ululer  iiml  Ity  virtu»'  <>f"  tlic  Wiit  ot'  Kcvfinlication, 
was  iiot  iiia<i(>  n)i<)ii  tli*'  tiinlH>r  Itcrtli  or  liiiiit  ot'  l'Iaintiff',  it  is 
;iiliiiilj;t'(l  tliat  tlic  aftion  f>t'  l'Iaiiitift' )m'  <li.smis.st'(l,  witli  costs." 
M(>SI)i;i,Fr, .1.  :  'l'his  is  a  case  whicli  lias  Iktu  tlic  sulijcct  t»l' 
iiiucli  liiscussioii.  uMil  1  liav«>  tlic  inisfortiiiit'  t<>  (liticr  i'roin  iiiy 
(•ollca<,m('s.  1  liavf  liccii  iiiucli  pcrplt-xc*!  as  tu  tlic  rif^ht  intt'r- 
pictatiuii  ot'  tlif  (lfscri|itiiiii  in  tlic  lit't'iisc.  'l'hc  iiiajority  nf 
tlir  ('oint  arc  «lisposc»!  to  a«;rt'«'  witii  tlic  l)(>t't>n<lant  in  takin<; 
tlic  words  "  (lown  on  tlif  cours».'"  to   nii-aii  "  Anwu  t/if  lihirl: 


1 


•ini'i'  on  tlic  t'olU'si 


an»l  tlic  woril    '  Itaok  "  to  nican  "  Itack 


//•()///  l/n'  liliirh-  liin'r.'  It"  tliis  intcipictation  hc  tlic  riiflit  oiic 
tlic  tinilicr  wns  iiot  eut  on  l'IaintiH's  liiiiit.  Mut,  I  aiii  <lis- 
[Miscil  to  takc  tlic  wortis  in  tlic  incaiiin<^  assi^'iicil  to  tlicni  l>y 
riiiintifi's  witncsscs,    wlio  spcak    l'i 


tl 


roni  tlicir  pcrsona 


il  kl 


lOWl- 


iJi^^-,  aiwl.  tlicrcfoi'c,    I    ani  of  opinion   to  niaintain  IMaintiH's 
action. 

MKKKiirrii,  .).  :  Tlic  wliolc  (jucstion  turns  ujion  tlic  intcr- 
pi'ctntion  to  Itc  put  upoii  tlic  liccnsc.  Tlic  cas4'.lias  rcccivcd  a 
f,nt'at  dcal  of  attention  and,  at'tci-  ^ivinjr  it  tlicir  licst  considc- 
ifit ion,  tlic  niajority,  incliidinj;  tlic  Cliicf  .liisticc,  arc  ol"  opi- 
iiiiiii  tliat  tlic  jud^nicnt  is  rii^Jit.  I  tliink  tliat  a  contrary  in- 
terprétation would  deprive  tlic  words  of  tlicir  iiicaninjjr.  It 
wiis  eviileiitly  llie  intention  of  tlic  Crown  I^nnids  Dcpartnicnt 
tliiit  tlic  hlack  Hiver  sliould  foriii  tlie  Kastern  lionndary  of 
A|i|)ellant's  liniit.  I  iiiay  a<ld  tliat  tlic  jud^iiicnt  of  tlic  Court 
liclow  clcarly  iiicets  tlie  justice  of  tlic  case,  for  it  is  plain  tliat 
tlie  Crown  Lands  Dcpartnicnt  did  iiot  intend  to  transfer  to 
Appeilaiit,  for  a  few  dollars,  tiinlicr  to  tlic  valut;  of  tl, ;')()(). 

DkummoNI),  .1.  :  I  iiiust  say  tliat  I  had  ;,'rcat  dilliculty  in 
iiiferpi-ctiii!;:  tliis  liccnsc,  Imt  I  tliink  tliat  tlic  interprétation 
put  iipon  it  !iy  tlie  niajority  of  tlic  Court  is  not  only  tlie  inost 
jiist  and  rcasoiniUle,  luit,  as  far  as  i  ani  alilc  to  jinlj^e  froiii 
iiiy  nvcr  cxpericiiee,  tlie  niost  confonnaMc  ti>  tlic  practiee  and 
iiili's  of  tlie  Crown  Lands  |)i  pai  tiiient,  it  heiii};,  l'or  dlivious 
leiiMiiis,  dcsiralilc   tliat   tlic  liniits  slioiild  lie  put  on  tlie   river. 


•2(i 


.Vvi.wiN,  .1.,  eoneinrcil. 

hrvAL,  C  .1.,  concurred    in    writinif,  uiider  'iM   v'v  MO  \ie..  e, 

,  s.  1 . 

•lud^^iiieiit  contirnied,  M»>ndelet.  .1.,  di.sscntiny    ("2  /..  C  /.../. 

M.) 

I'.  AVI.KN,   for  the  .\|t 


ppellant. 
•I    <'<>!. MAN,  for  tlic  llesitondcnt. 
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NOTICE  TO  POT  k  PARTT  EN  DEHEDRI.-PORI  OF  JUDQHENT 
DECRCCINO  P£RFORMilNOE  OF  OBUOATION. 

Col  KT  ()!•   (,M  KKNS  IShNCH,  IX  AlMMlAI,, 

Molltltnl,  7tli  Scpti'IlllKT,   lM(}(i. 

IVcsfiit  :  DrvAi,.  ('.  .1.,  Avi.wiN,  .1.  (iliss.sfiitiii^').  Mondk- 
i.K'i,  .1.  (iiiss(iitin;r),  Mkkkihtii,  .1,  iiml  Duimmond,  .1. 

l'ur.vosr,  |).'f.'inliiiit  in  thc  Court  lii-lnw,  Aii|K'll)iiit,  a  ml 
liiUKN  IHT  Dksium  iiKiis,  l'hiiiitifi"  iii  tli«'  Court  Wluw, 
Kfsj)()ii(lfiit. 

Tho  l'Iaintiir.  Iphhpk,  '•\Wi\  IiIh  IcsHor  ti>  (•(iiii|»o!  liiiii  tu  fiilHl  one  of  tlio 
(*()iiiliti<iiiH  ot'tli)'  li'uso,  uiiilci'  wliit'li  II*'  wiiH  Ixtiiiiii  to  pruviijf  ihiitiM'iiils 
fur  k('c[)iiiu  tli(<  f<ui('i's  in  vriiml  urditr.  'I  Iiimk  tinii  was  iiii-tiliil 'il  fuiir 
ilays  aî'tcf  iKilict'  in  wntin;;  lia<i  Ih-oii  Hcrvt'd  njinn  tlii'  It'^snr,  callinj.' 
n|Min  liini  tu  ilo  llir  \>nrk.  Tlio  jn  Icini'nl  ciinilcnini' I  tli(«  |)*'tiMi<lanl  tu 
|ii'uvii|i>  tlit>  nnit«>rials  witliin  tift(>Hn  ilavK  froni  \\\iH\  ni'  jnil^inent.  In 
ilt'l'.uill  nf  liis  Hiiil(iin>r.  tlix  l'Iaintitl'  wa»  antliuri/iil  tu  |)rovi<U!  tint  inuti*- 
rial-  Kl  Ihi-  l>('fi'nilant's  «^xpiMi»»'. 

//./»/  ;  riiat  tlif  nutict'  Innr  ilays  I  «'fnn'  suit  was  -uMiiiiMit.  Ilrlil,  al«n, 
tlial  tli"  juil;:intM»t  was  comMl  in  f.irni;  ilnil  l>iitli  i)artit'.s  licin;:  ImMoi« 
lli)>  ('on II,  tin*  ilt'lay  mi^'lit  {>i'o|KM'ly  li«  niaiU*  to  run  rnmi  duttt  ol' jiiil^'- 
ni^nt  ii;:->t<'ail  nlTrom  flatf  <.l  't-ivicK  llMTcnf. 

'l'iiis  was  an  appcal  front  a  ju<l<^n)t-nt  l'tiidortMl  l»y  Monk,.l. 
in  tlnr  Cil-cuit  Court,  at  Moutn-nl,  on  tlic  .'lOtli  of  .Tunt',  liS(i5. 
TIh  IMaintifflcascd  frotn  Dt't'cndant  cttrtain  land  in  tlic  Parisli 
of  St.  Martin,  and  lu-  lirou<,'lit  tli»'  pif.scnt  action  for  tln'  pur- 
posf  of  coMiprllinfr  liis  li'ssor  to  fulMI  ont'  of  thc  stipulations  of 
tlif  Icasc,  vi/,.,  that  tlic  Ics.sor  slir)uld  stipply  tln-  Icsscc  witli 
tlii'  stakcs  lunl  rails  ncci-ssary  f<»>"  kccpin^  tlic  fcnccs  in  ;,'(>oil 
ordcr.  'l'Ile  l'InintiU' alicifid  tliat  thc  IVnccs  wcrc  in  a  vcrv 
liail  statc,  that  cattic  froiu  tlh'  ncij^hlioiirhood  straycd  ovir 
liislandimd  w.istcd  his  ;,frain.  \\v  furthcr  allcycd  that  hc  liad 
frci|U('ntly  ifipirsti-d  tln-  Dcttudant  to  fm-nish  hiin  with  tlir 
ncci'ssary  i't  ncinj,'  inatcrinis,  hut  that  tlu'  lattcr  had  failcd  tu 
coniply.  Thc  l>cr(iidant  plcaili-il  that  hc  had  n<»t  liccn  put  cv; 
tiriiiriiri'  to  furiiisli  tln-  tiiidicr  m  'picstion  till  four  days  prc- 
viotis  to  thc  tustitution  of  thc  action  :  and  that  hc  should  havr 
liccn  allowcd  .«utlicitiit  tiiiic  to  procure  the  fcncin^'  niatcrials 
liy  thc  jinli^nintit  of  thc  Ciicuit  Court,  thc  Dcfcndant  was  cou 
dcinncil  to  fur  lish  tlic  JMaintiH"  with  thc  iii'«'cssary  fcnciiij; 
within  tiftccn  lays  froni  thc  date  of  thc  judi;iiic?;t;  an-l 
in  defatdt  of  hi.-  so  doinjr,  thc  IMaintitf  was  authori/.cd  to  pro 
fure  thc  feiicin^  at  thc  |)<'fendant  s  cost.  Krtan  this  jud^tiiciil 
thc  Défendant  appealcd.  The  principal  rcasiai  iir^fcd  for  thc 
reversai  of  thc  jud^iiicnt  was  that  thc  l'iaintitf,  liein;,j  liotiiid 
to  put  liini  m  tlt'iiii'iii'i'  liy  writtcu  notice  to  prt)vidc  thc  feu 
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ciii^'iiiiitt'riiils,  sIioiiKI  liiivc  iilluwctl  II  it'jisoimhlc  tiiiieto  iiiter- 
M'iii'  lictwiTii  snoli  iintict'  aiiil  tlic  institution  oi' tli*>  ai-tiun, 
wluTt'iis  nnly  four  «liiys  liiul  Im-cii  nllowcil. 

MuNiiKi.KT,  tl.,  tlihsrntin^',  was  of  opinion  tliat  tlit- ju<l<;incnt 


mil 


M  I 


M'  rcv» 


l'si'd. 


Avf.wtx,  .T.,  aiso  ilisscntiiii;  :  'Plie  iisual  course,  in  a  case 
wliiif  thf  jiit|;;iiuiit  calls  upon  a  party  to  ilo  soniftliin^  is  to 
iimki-  tlic  ilt'lay  run  t'roui  tlif  si<;iiitication  of  ju'l;;iin'nt,  ins- 
um\  'iÏ  wliicli  tlif  «Ifliiy  in  tliis  instance  is  IVom  tlie  tinte  ol' 
tli-' jii<lj;inent.  Wliy  lia^  tlie  nile  lieeii  «lepartiMl  l'roiu  '  It'ever 
tin  le  wjis  a  cas»'  in  wliich  this  ruie  ouj^lit  to  liave  lieeii  l'ol- 
juwed,   it   was  tliis  case  :    for   it  appears  tliat   the    piotest  or 


as 


notice  callin^'  U]»on  tlie  Défendant  to  fui'iiisli  tlie  feiicin^'  \v 
served  upon  tiie  '2()tli  of  Api'il,  nnd  the  HUiiinions  in  tlie  ))rc- 
sent  suit  was  served  on  tlie  24tli  of  Apiii,  only  four  ilays 
lifter.  N'ow  coliies  aiiotlier  point.  Suppose  tlie  jlld;;nient  of  tlie 
CI. lut  lielow  is  to  lie  e.xectited  ;  tlie  fifteen  days  are  ont,  and, 
ciiii-eipjeutly,  Kespoliileiit  is  autliori/ed  to  Imild  tlie  fences  at 
tli''  expelise  of  Appellimt.    Sllpposilit,'  tliis  to  lie  doiie,  ill   wliat 


wm 


y  l"'  tin-  Kespondelit  to  lie  |)ai<l 


'n 


le  jud^Mlieiit  i-an  lie  car 


rifd  ont  onlv  l'V  anotluT  action,  settin;;  <in  tliat  wliereas  on 
Mieli  II  da\'  and  vear  lie  olitaiiK  il  a  ud<;iiient  aiitliori/iii<i[  liini 
!■'  liiiild  tlie  fences   at    tin-  expen.se  of  tlie  Appellaiit,  lie  is  en- 


titli'd    to    l»e    reiiiiltursed 


II 


ONV     I.S 


tl 


lé  cos 


t  to  1 


le  a.scertaiiu't 


«itlierwise  ?  Wliy  did  not  tlie  jud{.jnu'nt  order  tlie  tliin^'  to  lio 
ilniie  ()  iliir  (l'tw/iirlx,  and  tlius  oli\  iatc  tlie  nece.ssity  for  aii- 
otlier action  ''  It  tlius  nppears  tliat  tliere  were  two  niistake.s 
in  tli»'  jndunient  :  tiist,  in  uot  statin<,'  tliat  tlie  \vork  was  to  lie 
dniii  witliin  fifteen  dii\s  froiii  tlie  sij>nitication,  iiistead  of 
fiiiiii  tlie  date  of  tlie  indiiuieiit  ;  and.  .secondiv,  in  not  statinij 
tli.it  tlie  NVolk  NVas  to  lie  doue  ()  «///•<■  (/V./y>rr/.».  I  tlielefore 
tliilik  tliiit  'lie  judjrnient  sliould  lie  leversed. 

.Mki:i:|)I  .  Il,  J  :  Tliis  case  was  liist  aiiiiud  in  niv  aliseiice, 
iiiid  tlie  Court  was  ei|Ually  divided.  !  ani  of  tipinioii  tliat  tlie 
iîid;.'iiient  is  unol'jectionalili'.  and  tlint  it  sliould  lie  confirnied. 
Tin  fii>t  olijectiou  to  the  jiid^iiient  is  tliat  the  delay  therein 
}.'iveii  totlie  Défendant  coiints  fnnn  the  date  of  jiid;^nient,  and 
li'it  fldlii  (lie  sij,fniticiltion.  Mut  hoth  Jiarties  wei-e  hefore 
tlii- Court,  and  the  Court  «fianted  wliat  it  conceived  to  he  a 
niiMiiwiiile  delay.  'l'iieic  was  not  the  sli^htest  injustice  to 
litlii  r  of  the  paities  in  tliis.  Tiuii  jie;uin,  as  to  the  cost  of 
l'HicMi  iii^f  the  tinilier,  how  was  the  Court  to  kiiow  what  it 
wiiuid  (ii.st  (  The  value  niii:lit  increase  or  dirrcase  accordintr  to 


tlie  state  of  the  iiiarket.  'l'ii  >  jud^iiieiit  .^-iiiiply  said  to  the 
Plaimilf.  voii  iiiav  uit  the  nmterials  for  niakiiijf  the  teiice.and 
tli'  Il  311U  :nay  di  iiiniid  the  cost  froni  the  otlier  party.  It  will 
he  Defiiidant's  own  fault,  if  lie  rcnders  aiiuther  action  iicces- 
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sary,  ''y  t'iiilin|,'  t«>  pay  tlie  cost  tiftiic  iiiat«'rial  for  tlir  U'uv*: 
TIh-  cumIm  iiiust  lu-  taxcd  ns  in  an  appralablf  case  ctt"  tlic  lowcst 
clasH,  Nineu  hotli  parties  liiivc  pro('<M'i|*-<i  as  in  an  appcalalilf 
case.  Nr)  «li'clinatory  rxccptiun  was  HIrd,  an<l  tlu'  case  prn- 
(•(•fdt'd  ti)  Jinl^ruM'nt  as  an  appralali|t> .  (c.  'l'Iit- costs  will  tlicn-- 
l'nrt'  \tv  awanlt'il  as  ol*  tlw    lowrst  class  ut"  appcalalilr  ''ascs. 

DrvAi,,  (.'.  .).,  an<l  Dm  m.M(»ni>.  .1.,  eoncurn'il. 

Avi.wiN'   and   MuMtKl.KT,  .M.    dism-ntinj^'.     •ind;;'ini'nt    i-nn 
lir I.  (2  A.  ('.  L  ./.,  p.  82.) 

Doi  THK  and  Doi  THF,  for  tlu-  ApptUant. 

Dmuiox  and  DouIon,  for  tlii'  Kespondt-nt. 


HABEAS  CORPUS. 


-SUBSTITDTIOH  OF  A  FORHAL  FOR  AN  INFORMAL 
WARRANT. 


CuIltT  (»K  «JIlTKKX's  liKNCII,  IN    .\l'l'KAI,, 

Montréal,  7tli  Srpti'inlM-r,  I.S<!(i. 

IVitHunt:    UAlMil.KV,  .1,  .MoNhKI.KT,  .).,  Avi.wiN,  .1., 
and   DltlMMoNh.  .1. 

llK<ilNA   'X  'l'iloMAS  .VIiHUAV. 

//•/'/:  'l'Iiat  a  toriiiiil  warriiiitof  (■oiuinitiiM-nt  iiiay  lie  siili)>titiit.fil  f<<i 
un  iiil'iiriiial  Diif  :  aixl  tliat  IIh*  .siibstitiilion  ikmmI  iiot  li<>  n-ft-rrcil  tn  in 
wiinls  in  llio  >uliH«>i|ii<iiit  warrant,  sinrt<  nu  lun^;  as  tliort^  i.*<  a  ^'ond  wnr- 
rant  autlmri/.iM^  tint  lit^trntion  nf  a  iirisoncr,  it  iIii(*h  iiol  niat(i>r  Imw 
inany  had  warranta  llion'  an*. 

Ijucw  as  ti)  rt'i'liitvari  to  (4)uft'n's  M«'nrli. 

The  writ  of  liiihfiis  mr/'iis  liad  liccn  ordiM'cd  to  issne,  and 
tilt'  case  now  ninic  nj»  on  tlic  jailcr's  rt't\jrn.  'l'Iic  pétition  of 
tln'  prisontT,  'l'Iionias  Munay,  set  forth  that,  on  tlu*  (itli  ni" 
.luiy  last.  lie  liad  lircn  iniprisoncd  in  tlic  coninitai  ^aol,  niidii- 
and  liy  virtiif  of  a  warrant  of  coninutincnt,  lifforc  Hivlniiit 
and  Hcaiidry,  wliich  warrant  alli'«rcd  tluit  tlu'  p<'titionci'  was 
convic'tcd,  "  ï'itr  that  ln',  on  tlic  (itli  of  May  last,  i:ot  liciii^  an 
t-nlistt'd  solditr,  did  uniawfully,  l>y  words  and  otlicr  incans, 
iTo  aliout  to  and  t'iidnivourcd  to  p*>rsiiadf  Kdward  Adanis.  an 
t'iiiisti'd  soldit'r  in  llt-r  Majcsty's  service,  to  dcscrt  ami  lra\c 
siicli  service  a^ainst  tlie  forni  ot  tlie  statute  in  sncli  case  inailr 
and  provided  ;  "  and  tlie  petitioner  was  c<aidenined  to  pay  .i 
Une  of  X4()  St;>'.  and  !*(»  costs,  and  also  to  Ite  iniprisoned  fur 
six  niontlis,  and  f»a'  so  l.)n<j[  afterwards  a-^  the  said  penalty 
and  costs  slionld  reniain  iinpaid.  Tlie  pétition  proceeiled  in 
state,  that,  lai  the  1 4th  of  .luly  last,  the  petitioner  prt'scnted  In 
the  judi^es  of  the  Snperior  Court  a  pétition,  settinj;  forth  lii'> 
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iiii|ii-iNt)iiiiiciit,  ami  praviiiL^  tliiit  tlic  Nviirnuit  of  (Miinniitiiinit 
lie  i|iia.slu'<l  aiul  set  asidc  l'Iii'  rrasciiis  iirufcl  in  support  ol'tlic 
pi'titioii  iiiaiiily  coiisistrd  in  tlir  tact,  tliat  tlic  warrant  uf  coiii- 
iiiitnii-iit  iliil  not  shitr  u|H)n  wliat  tlay  tlic  prtitioni'i'  was  cun- 
victftl.  anti  licnc»'  therr  was  no  t'uiw  spccitit-d  tVom  wliicli  tln' 
iiiiprisoinncnt  was  to  nni.  'rii*-  application  liavin^r  l)<>«>n  niatlc 
lictori'  Monk,  .1.,  tin-  writ  was  onlcrctl  to  issiii",  rrturnalil»- 
lit't'of»'  liini  on  tln'  iHtli  ot'  .luly.  (h»  tli»-  I7tli  ot'.lnly,  ln'forc 
tlir  servir»'  ot'  tlw  writ  on  tlif  JaiN-r,  anotlicr  warrant  oF  coiii- 
iiiitnicnt  was  lt>ft  at  tlif  ^aol,  in  wliirli  tlir  omission  ot'  ilatt- 
was  ri'ctifit'd,  and  tliis  warnint  was  returm-d  liy  t\\v  jailcr 
witli  tlif  tirst  warrant  ot'  connnitnicnt,  us  a  causf  ot'  tlic 
prtitioncr's  dott-ntion,  \vlit>rt'Upon  tlu-  |M>tition  was  rt'jfctrd. 
Tlm  prisont-r  now  rcnt'Wfd  liis  a|)plii'ation  to  tliis  ( 'ourt,  alIrjL;- 
iii;î  tliat  lit!  was  iinprisonrd  undt-r  two  warrants,  eacli  (,'oui- 
iiiittin;;  liini  t'or  six  luontlis,  and  cacli  condcnuiinj^  liini  to  pay 
il  ]M-nalty  ot'  X,M)  and  costs.  Tlif  pétition  aiso  set  ont  tliat  tht> 
second  warrant  ot'  coniniitnicnt  was  Itad.  Itccatisc  it  was  not 
stiitcd  thcrcin  tliat  it  liad  liccn  snlistitutcd  t'or  thc  original 
Wiiirant. 

|{.\l>(il.KV,  .1.  :  Tlic  writ  was  rcturncd  ycstci'day,  and  tlic 
ii'tuni  ot'  tlic  jailcr,  statin^  tlic  causes  ol'  tlie  prisoner's  déten- 
tion, lias  lirou^lit  Itcforc  tlie  Court  tlie  two  warrants  ot'  coni- 
niitiiient,  under  wliicli  tlie  jailer  says  lie  is  dctained.  ISotli 
warrants  bear  date  tlie  sanic  day.and  spccit'y  tlic  sanic  ofi'ciu'e. 
Oiic  ;^i'(anid  assifjned  liy  tlie  prisoner's  counscl  is,  tliat  tlien» 
is  an  int'orniality  in  tlie  ooiiiniitnient.  The  second  e;round  is 
tliat  tlie  two  warrants  beinj;  oF  tlic  saine  date,  and  t'or  tlie 
siiiiie  charge  tlie  jailcr  would  not  know  on  wliich  to  iletain 
tlie  prisoncr,  and  tlierct'ore  liis  détention  is  illcffal.  Witli  refe- 
itiicc  to  tlie  tirst  ))oint,  wc  arc  ot'  opinion  tliat  tlic  warrant  is 
ic^fiilar  and  in  due  t'(»rn..  TIk;  woi'ils  ol'  tlie  statiite  lia\e  liecn 
rnjlowed.  'l'Ile  cliar^'c  is  cnticin;^  a  soldier  in  lier  Majesty's 
service  to  désert,  and  tlic  words  iised  in  tlie  coinniitiiient  do 
not  rcnder  tlie  cliar;,jc  so  nncertain  as  timt  tlie  prisoncr  did 
Ilot  know  wliat  lie  was  cliarj^ed  witli.  Tlie  olijection  tlien  rests 
iipiiii  tlic  otiier  j^round,  tliat  tliere  are  two  warrants.  \Ve  luive 
tieeii  rct'oi'red  to  tlie  case  ot'  Ht'  Elinfl  and  Stiii'ffcr,  ist  Adol- 
plms  and  Kllis,  p.  HV.i.  in  tImt  case  tlie  prisoncr  was  convict- 
•  d  in  a  penalty  under  an  act  a^^ninst  smu^'^linj^.  Tlic  act 
riupowcrcd  justices  to  anicnd  aiiy  sucli  conviction  or  warrant 
ol"  coniniitiiicnt,  wlietlicr  liet'ore  .ir  at'tcr  conviction.  Kour  days 
lifter  tlie  coininittal,  tlie  warrant  (  wliicli  was  det'ective  in  p«iint 
ot'  liiw)  was  witliilrawn  t'roin  tlie  jailer's  possession,  and  aiiotlier 
warrant  sultstituted.  it  did  not  apjiear  l»y  wlioiii.  Tlie  second 
warrant  was  ot'  tlic  saine  date,  and  sijjncd  and  .sealcd  liy  tlie 
situe  justices  a^  tlic  tirst,  and  di«l  not  luaterially  vary  i'roin  it. 
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Application  was  iimile  for  a  writ  ot"  luthean  cor/nM,  and  a  cer- 
tiorari  was  at  the  sanie  tiine  is.sue<l,  to  remove  into  the  court 
the  exauiinatiojis,  conviction  and  other  proceedin^s.  It  was 
held  in  that  case  that  the  court  could  not  présume,  either 
froni  the  facts  l'eturned  or  froni  the  wanants, that  the  second 
warrant  was  suV)stitated  by  the  justices  as  an  aniendment  of 
the  iirst,  in  pursuance  of  the  authority  given  the  justices  by 
the  act,  and  the  prisoner  was  discharged.  But  the  judges 
stated  that,  un(ier  the  circumstances  of  the  case,  the  magis- 
trates  being  authorized  to  substitute  a  good  warrant  for  a  bad 
one,  the  substituted  warrant  wouhl  liave  been  a  gf)od  one,  if 
it  had  contained  the  inforn?ation  that  it  was  so  substituted. 
But  this  was  oniittti'i,  and  the  sul>stituted  warrant,  moreover, 
contained  new  facts.  The  judges  accordingly  discharged  the 
prisoner.  This  was  the  case  relied  on  by  Mr.  Devlin.  But  we 
hâve  another  case,  Re  WnUcer  et  al.,  New  Sessions  Cases,  p.  182. 
Four  individuals  were  couimitted  for  a  ciu-tain  offence  ;  a  writ 
of  liabciM  Corpus  was  i.ikcii  out,  an<l  the  jailer  returned  that 
A.  and  B.  were  detaiued  in  custody  un<ler  a  warrant  against 
thoni,  dated,  Sic,  and  C.  aiid  1).  nndcr  a  siniilar  warrant  of 
sanie  date.  That  afterwaids  whilst  they  were  in  custody,  four 
other  wanvints  ugainst  A  t3.  C.  and  D.  individually,  for  tlieir 
eonunitnient  respectivelv  ,  'A'ere  put  into  liis  liands.  It  was  at- 
tenipted  to  be  set  up  that  the  original  warrants  being  informai, 
the  new  warratita  against  A.  B.  C  and  D.  individually  could 
not  be  substituted,  l)ecause  though  as  a  gênerai  proposition  a 
formai  wai-rant  may  be  substituted  for  an  informai  one,  the 
former  niust  be  withdravvn  and  the  substitution  referred  to 
Ijy  words  in  the  lub.sequent  one.s.  Re  Elrny,  aapra.  The 
l)risonerH  shouhi,  therefore,  be  discharged.  But  it  was  anawer- 
e<l,  tiiat  if  there  is  a  good  warrant  authorizing  the  détention 
of  a  prisoner,  it  does  not  matter  how  many  bad  warrants 
there  are:  a  justice  may,  pending  an  action,  even  on  the 
morning  of  tlie  trial,  draw  up  a  good  conviction.  The  court 
held  that  the  formai  warrants  wei'e  properly  .substituted  for 
the  informai  ones,  and  being  coinmitments  were  good  on  the 
return  sent.  The  application  was  rejected.  W'e  think,  therefore, 
the  return  in  this  case  is  a  good  return.  Whatever  the  Hrst 
warrant  might  hâve  been,  the  second  warrant  is  a  good  war- 
rant, aud  the  return  is  good  under  the  circum.stances  of  the 
case.  With  respect  to  rertiorari  to  this  Court,  individually,  1 
tldnk  tlie  right  of  appeal  to  the  Queen's  Bench  on  certioran 
bas  not  been  taken  away  liy  ^he  statute  which  atfects  civil 
cases  oidy.  I  think  that  the  Court  of  Queen's  Bench,  sittiiig 
on  the  criminal  side,  has  not  been  deprived  of  any  power  of 
issuing  certiorari.  I  mention  this  incidentally  only,  as  tiie 
ccrtiorari  has  been  spoken  of,  but  it  has  nf)  connection  witli 
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the  return  upon  this  writ.  Wo  Imve  corne  to  tlie  conclusion 
that  the  haheun  cor/nm  niust  bo  dischargod. 

MoXDELET,  J.  :  If  tlie  jailer  slioult]  not  understand  that  the 
second  warrant  is  a  substituted  one,  and  at  the  expiration  ot" 
the  tirst  terni  ot'  coinniitnient,  should  not  discharge  the 
prisoner,  then  it  would  he  tiine  enouj;fh  to  apply  for  a  haheas 
(•()r/nii<,  and  it  would  be  imniediately  granted.  I  agrée  with 
the  remarks  of  Mr.  Justice  Ba<lgley  as  to  the  writ  of 
certio)'(iri. 

Avr.wiN',  J.  :  I  concur  in  the  Jndgnient  giveii  by  the  judge 
in  the  Superior  Court  We  are  bound  to  assume,  till  the  con- 
tniry  has  been  shown,  that  thcre  has  been  a  good  :;onvictiou, 
and  that  the  niagistrate  has  done  everything  that  was  re(juir- 
ed  by  law.  The  petitioner  takes  notliing  by  his  motion. 

Diu'MMONi),  J.,  concurred.  (2  L.C.L.J.,  p.  87.) 

T.  K.  Ramsay,  for  the  Crown. 

B.  Devlix,  foi-  the  Petitionei-. 


COMPENSATION. 

CoUKT  OF  Review,  Montréal,  April  80,  1866. 
Fre.sent  :  Smith,  J.,  Monk,  J.,  and  Beutheloi',  J. 
Des,)aiii)Ixs  r.s.  Tas.sé. 

[[ild:  That  an  aci'onnt  for  hnard,  wliere  tho  debt  is  easily  proved, 
is  a  (leht  rlaire  et  iKjuitle,  and  siioli  as  niay  be  otl'eroil  in  conipens'ition 
to  a  debt  under  an  obli^^ation. 

This  was  a  ca,se  from  the  Circuit  C'ourt,  Montréal,  in.sciibfd 
l'or  review,  by  PlaintitK  The  action  was  brought  by  Flaintifl 
as  the  legatee  of  his  deceased  wife,  Théotiste  Tassé,  clainiing 
tlio  balance  duo  under  an  obligation  for  i?l()0,  niade  by  the 
Défendant  in  favour  of  Théotiste  Tassé,  in  183!).  The  Déf- 
endant pleaded  that  the  debt  was  compensated  by  an  amount 
wliiclihe  had  against  Théotiste  Tassé,  for  board  while  she  was 
a  girl.  It  appean.'d  that  Théoti.ste  Tassé,  who  was  tlie  Defen- 
iliint's  nièce,  had  resided  for  soiiie  tinie  in  lier  uncle's  house. 
Tliis  was  pnn'ious  to  the  date  of  obligation. 

Smith,  J.  :  The  (piestion  conies  up  in  tins  case,  whether  the 
ilelit  oH'ered  in  compensation  is  cluire  et  liquide,  and  such  as 
can  be  oti'ered  in  compensation.  The  hiw  is  that  compensation 
eau  take  place  in  every  case  in  wliich  the  sum  due  is  easily 
settled.  The  debt  due  on  the  obli'^fation  is  tiidiu  et  (itjiiide. 
If  the  debt  due  on  the  account  is  easily  proveable,  it  can  be 
ort'ered  in  compensation.    In  this  ca.se,  I  thiuk,  the  debt  is 
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liasily  provabie,  and  noarly  of  tho  same  nature  as  the  Plain- 
tiff's  claini.  Upon  this  point,  tlierefore,  \ve  are  a<(ain.st  tht; 
l'Iaintiff".  The  only  point  reniaining  is  whether  tho  debt  is 
pj'oved.  To  establish  this  there  arc  three  witnesses,  who  prove 
tliat  Théotiate  Tassé  was  indebted  to  her  uncle,  the  Défen- 
dant, in  the  suni  of  £10,  for  attendance  and  board.  The  Court 
bas  nuide  a  calculation  of  the  ainount  to  be  deducted,  and 
judfrment  is  rendered  in  the  Plaintiff's  favour  for  the  ba- 
hmce  due  on  the  oV)liyation  witli  interest,  e<|ual  to  £H  ;  the  costs 
to  be  those  of  an  action  for  £1;). 

Mo\K,  J.  :  This  judgnient,  it  niust  be  reinarked,  is  based 
chiefly  on  tlie  equity  of  the  case  :  for  Pat|Uette,  the  person 
présent  when  the  arrangement  was  niade  respocting  Vxjard, 
and  who  would  bave  given  the  Ijest  évidence  that  coidd  bave 
been  adduced,  bas  not  been  exaniined  at  ail. 

Berthelot,  J.,  coneurred.  Judgiiient  refcrniod.  (2  L.G.L.J., 
p.  S.S.) 

M.  (Jarault,  for  the  Phiintitt". 

LuRANOER  and  L()RAN(;er,  for  the  Défendant. 


SHIPBv<   3ER.— LIABILITT  OF  M0RT6AGEE  OF  VESSEL. 

CoiRT  OK  (^UEEX's  IjEXCH,  Al'i'EAl.  SiDE, 

Québec,  Septend)er  10,  l«(j(i. 

Présent:  Dl'val,  C.  d.,  MeREIMTH,  J.,  DrummoN'D,  J., 
and  MoXDELET,  J. 

Freeu  et  (d,  Défendants  in  tlx'  Court  below,  Appellants,  and 
M  ACJIJIRE  et  (d  ,  Plaintiti's  in  the  Court  below,  Respondeiits. 

Tlie  Défendants  iidvanceil  nioiiej'  to  (r.,  to  enable  hiin  to  coinplett!  ii 
vessel,  and,  a.s  sei'iirity  for  tlieir  udvances,  tlie  vesse.l  was  mortfiaged 
to  tlieni.  and  it  was  "  expre-'sly  rovenanted  and  ajrreed.by  and  betweea 
the  parties,  th.it  tlie  vessel  shall  be  and  i^  tho  absolute  property  of 
Défendants,  so  that  tliey  shall  take  and  nbtain  the  re<.'istor  of  the  vessel 
in  their  own  nanie,  and  may  «oll  and  dispose  of  the  same,  and  jrive  a 
jiood  and  valid  title  thereto  :  " 

//(■/(/  :  That  Defeiulants  were  not  liable  for  goods  sold  by  PlaintllFs  tu 
(i.,  beforo  the  ve.ssel  was  registered,  for  the  purpose  of  furnishing  it. 

This  was  an  ap|)eal  froni  a  judgnient  of  the  Circuit  Court. 
Montréal,  on  the  '^Ist  of  May,  l(S(îô,  condeinning  Appellants, 
Freer,  Hoyd  ami  Co.,  to  pay  the  suni  of  !?l(ii5.05,  for  goods.sold 
and  delivered  to  theni  by  Hespondonts,  during  the  year  l.S()4. 
The  action  was  an  ordinar\'  action  for  i^oods  sold  and  delivi  r- 
ed,  with  the  usual  ussavipsit  counts,  and  the  plca  was  a  gênerai 
dénégation.     The  fucts  were  simple:  lu  the  autunui  of  liSli.'i. 
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.laines  («oudie,  a  sliipliuildcr,  coiiuiiunceil  luiilding  tlu;  l>ar(|nc 
Annie  MrKenzie,  on  lus  own  account,  and,  in  Jaiiuaiy,  1(S()4, 
Iliade  arrau^enicnts  witli  Appellants,  for  advances  to  the  ex- 
tiiit  of  !?14,000,  to  aid  liiin  in  cuinpleting  the  vossel.  Thèse 
advances  wei'e  nuide  under  a  notarial  contract,  and,  as  security 
toi-  theiii,  Goudie  inin'twa<^ed  the  vessel  to  Aj)pellants,  with  a 
ji:)\ver  of  sale,  in  case  of  non-payinent.  The  aj^reeuient  con- 
taiiied  the  following  clause:  "  It  is  expre^sly  covenanted  and 
!i;fi'eed,  by  and  Itetween  the  said  parties,  that  the  vessel  shall 
lie  and  is  the  absolute  property  of  Freer,  Boyd  and  Co.,  so 
tliat  they  shall  tak(;  and  obtain  the  register  of  the  vessel  in 
tliL'ir  own  naine,  and  niay  sell  and  dispose  of  the  saine,  and 
n'ivij  a  f,'ood  and  valid  title  thereto."  Instead  of  Sl'i.OOO, 
Appellants  actually  jidvaneed  .^24,000,  from  tinie  to  tiine,  and, 
tlii'ii,  refused  to  fjo  any  further,  and  insisted  upon  the  delivery 
over  of  thu  vessel.  Ooudie  then  refused  to  sign  the  builder's 
firtiticate,  necessary  to  enable  Appellants  to  register  the  vessel, 
niiless  they  would  pay  varions  deniands  against  hiin  by  parties 
wlio  had  supplied  niaterials  and  stores  used  in  furnishing. 
Fiiially,  he  signed  the  certiHcate  upon  Appellants  paying  two 
of  the  clainiants  lOs.  in  the  £.  Thereupon,  Respondents, 
Mii^iiire  and  Co.,  who  were  ainong  the  clainiants  that  Appel- 
lants refustul  to  pay,  instituted  the  présent  action,  s^eking  to 
lioM  Appellants  liable.  Tlu;  only  wituess(!s  exainiiUMl  were 
(iondie  aiul  his  .son,  and  Mcintosh,  one  of  the  furnislu;i's  to 
wlioiii  Appellants  had  paid  10s.  in  the  £,.  The  only  qutîstion 
was  whether  Ap])ellants  had  in  any  way  rendered  theniselves 
liai  lie  for  the  ffoods.  The  Court  below  having  helil  theni  liable, 
the  présent  appeal  wiuh  brouglit.  The  reasons  urged  in  support 
t>f  tiie  appeal  were  as  foUows  :  That  there  was  not  a  word  of 
évidence  to  show  that  Respondents  ever  had  anything  what- 
ever  to  do  with  Appellants,  whether  by  purchase  of  goods  or 
iitherwise.  Tlu-  goods  were  proved  liy  Respondents'  witnesses, 
to  liave  been  bought  by  (îoudie's  son  for  his  father  ;  and,  by 
thi'  saine  witnesses,  to  hâve  been  deliverel  to  the  elder  Goudie, 
and  iised  by  hiin  in  the  construction  of  a  vessel  he  was  build- 
iiiL"-  for  his  own  benetit.  Thev  nev  'r  ordered  the  ifoods  or 
fiutiiorized  theii'  l»(;iiirr  ordered;  thev  never  u^ed  tliein,  and 
iKver  uiidertook  any  r  sponsibiiity  in  respect  of  thein.  lirld;/- 
inmt  and   Oddl,  (1),  was  referretl   to,   in   which  case  it  was 

(I)  La  iiiiiUo  (|ui  piissic  CDiiti'iit  avec  lui  eiitieiJrcncHi'  [xnii-  la  confection  de 
certains  ouvrages,  n'est  pa.s  iewponsal)le  envers  les  tiei's  du  pi'ix  des  niaté- 
liaux  i|u'ils  ont  fournis  à  cet  entrepreneur,  à  moins  (ju'il  n'y  ait  preuve  que  la 
M-iite  et  la  livraison  de  ces  matériaux  aient  été  faites  à  la  partie  (|ui  a  pas.sé 
iiiiitrai,  et  non  à  l'entrepreneur.  ^ /)'/•/'/<////'(/(,  Appelant,  et  O.-i/'//,  Fntinu',  C. 
I>.  il.  en  Aiipel.  ,\îontréal,  Il  mars  IK."iti,  Laiontaink,  J  .  en  (".,  Avi.wis,  .!., 
ItrvAi.,  ,1.,  et  Cakon,  .1.,  infirmant  le  juginiient  de  ('.  ,S.,  Montré'al,  30  o(;- 
IoImv  Is.m,  !I  />.  T.  /{.  C,  p.  44."!.) 
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held  in  appeal  (reversin^f  tlio  jud^iiiciit  of  tlic  lowei'  Court) 
tliîit  !i  ))ers()ii  conti'uctinijf  t'or  a  lioiiso  in  \\v  liuilt  tV»  liim,  is 
not  l'ospoiisiliU^  for  inatcrials  furnisheil  hy  thinl  parties  to  tho 
contractor  t'or  finisliini^  tlie  Iiousk,  wlierc  such  niatorials  were 
sold  to  thc  contractor,  and  not  to  tho  proprictor. 

Per  ihiriaiii  :  "  Considering  that,  l)y  tlio  évidence  adduced 
it  appeai's  that  tlie  ifoods  were  s(^ld  l»y  PlaintitJs  to  James 
(loudie  and  not  to  Défendants;  therofore,  tliat,  in  the  judfi;- 
ment  of  tlie  (jonrt  below,  condemninij  Défendants  to  pay  for 
the  ^oods,  there  is  error,  &c.,  the  C-ourt  doth  reverse  tlu' 
jud<^nient,  and  disniiss  tlie  action  of  lMai)ttitfs,  with  costs  (jf 
hoth  Courts."  (2  L.  a  L  ./.,  p.  104.) 

Ammott,  Q.  C,  for  the  AppeUants. 

CUHRAN,  t'or  the  Resjjondents. 


PR0MIS30RY  NOTE.-AVAL. 

C(Ji'U'l'  OK  Queen'.s  liENcii,  Montréal.  19th  Septembre,  I.SGU. 

Présent:  DUVAL,  C.  J.,  AvLWix,  J.,  MeREDITH,  J., 
and  MoN'DELET,  .T. 

Latoiu  ("/  '(/.,  Défendants  in  tho  Court  below.  AppeUants. 
and  (Jatthieu  et  al.,  Plaintitts  in  the  Court  below.  Res- 
])ondcnts. 

A  iv'to.  iiayablo  to  flie  order  of  tll(^  Phiintifi-^,  was  ondorsed  fir.-t  by 
L.  I,.,  aiid  l'.  (t.  L.,  ami  nndcriieatli  tliase  naines  hy  tlie  l'iaintids: 

Util! :  Tliat  li.  L.,  and  P.  (i.  L.,  endoised  as  «r.f/.t  aiulsecnrity  for  tho 
niaker. 

Tliis  was  an  appeal  froin  a  judgment  of  the  Superior  Court, 
i-endered  at  Montréal,  by  PiElVIllEhoT,  .1.,  on  the  80th  of 
April,  1M64.  The  action  was  instituted  by  Resp(jn<lent,  ao'ainst 
Josepli  Lacroix,  the  maker,  and  L.  A.  H.  Latour  and  P.  <!. 
Letnoine,  tlu;  eiidorse^rs  of  a  promissory  note  for  SîîOO,  ]iayabli' 
threo  uionths  aftei"  date,  to  the  order  of  Gauthier  and  Dts- 
marteau,  at  the  lj;inque  du  Peuple.  The  note  was  endorsed  ly 
Latour  and  Lemoine.  and,  then,  underneath,  by  Gauthier  and 
Desmarteau.  The  l'iaintitf  sued  Latour  and  Lt-moine  as  ara/s. 
The  maker  of  the  note  did  not  appear,  but  Latour  and  Li'- 
nioine,  the  jiresent  ap|)ellants,  appeared  and  pleaded  :  b'^t, 
That  they  had  not  )>ut  tlieir  names  on  the  note  as  atudn,  but 
as  last  endor.sei's.  '2iid,  That  the  inaker  of  the  note  had  oiily 
received  a  value  of  ^150.  The  évidence  showed  that  Lacroix, 
the  maker  of  the  note,  wishin<;  to  buy  a  (piantit}'  of  tlonr 
froui  Respontleuts,  od'ercd   theui   the  nanicà  of  AppeUants  U8 
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siiivties,  and  that  tlie  latter  endorsed  tlie  note  as  such.  'riiis 
was  confîniuMl  l)y  thuform  of  thc  iioto.aiid  the  iiosition  of  the 
naines  on  tho  back  ot"  it.  Tlu!  Court  bolow  haviriîf  uiaintain- 
!■  1  Pluintifi's  pn-tentions,  and  lield  Appellants  liabh;  as  avals 
ami  ('(i.iiJions  isoU<l<iir('s,  the  prosent   appeal  was   institnted. 

I'ek  Cl'uiam  :  Tliere  being  no  error  in  tlie  judffnient  of  tho 
Court  below,  it  is  confirmed,  witli  costs.  (2  L.  6*.  L.  J.,  p.  109.) 

KAItXAHD,  for  the  Appellants. 

BoN'DV  and  Fautkf.x,  for  the  Respondents. 
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PARTNERSHIP.-SEPARÂTE  DEBT. 

Col  UT  (»!•'  (jJi'EEn's  Hen'ch,  Montréal,  19th  Septembre,  1«G(J. 

Présent  :  Dlval,  C.  J..  Meredith,  J.,  Dkummond,  J., 
and  MoxDEDET,  J. 

UoM.AN'l>,  Défendant  in  the  Court  below,  Appellant,  and 
St-J)exi.s  et  ai,  Plaintiff'  in  tho  Court  below,  Respon- 
dents. 

Tlie  DcfcniUmt  boiiL^lit  wood  froin  <ino  of  tlie  partners  in  a  lirm,  in 
igiiorance  of  the  oxisteiico  of  the  partnersiiip.  This  partner  owed  liim 
moncy,  but  tlie  woo.l  was  llie  proimrty  of  tlie  partnensliip: 

//-/'/.•  Tliat  ihe  iH'feiulants  coiiid  not  set  nP  tlie  amonnt  of  Iiis  pnr- 
(iiii.se  a^'ainst  tlio  deht  due  liiiii  by  the  partner  from  whoin  he  honght, 
;ilili(iuu'lit  tlie  Ifttti'r  manas.'ed  the  affairs  of  the  partnersiiip. 

This  was  an  appeal  from  a  judj^ment  o^  tho  Superior  Court, 
reiiilered  at  Montréal,  by  Baixji.ev,  J.,  en  the  .SOth  of  June, 
1SG.5,  in  favour  of  Plaintifts.  Th(î  action  was  brought  b}'  J. 
HteSt-Denis  and  Adolphe  Roy,  to  recover  tho  sum  of  !?534.55, 
t'orwooil  sold  and  delivered  to  Défendants  by  Plaintiff,  whiist 
tlic  latter  were  paitners.  The  plea  of  DefiMidant  was  that  he 
liad  liought  the  wood  from  J.  Rte  St-Denis,  one  of  Plaintiffs, 
who  liad  sold  in  his  own  nanie.  and  in  set  otî  to  a  sum  of 
S!l(i()  which  St-Denis  owed  him.  That,  at  tho  time,  Défendant 
purcliased  this  wood,  St-Denis  was  carrying  on  business  in 
liis  uwn  namo,  at  Montréal,  and  els(!where,  and  no  partnersiiip 
was  reoistered.  The  Défendant  further  alleged  that,  at  the 
tinie  he  bought  tho  wood,  it  was  expressly  agreed,  between 
liiiii  and  St-Denis,  that  the  price  was  to  be  set  off  against  St- 
Dt'iiis'  debt.  By  the  judgment  of  the  Court  below,  it  was  held 
lliat  tlie  wood  was  the  property  of  thecopartnership  of  Plain- 
titt's,  under  the  firm  of  J.  Bte  St-Denis  &  C^o.,  established 
utiiliT  the  articles  of  copartnership  dated  ISth  Dec,  18()0  ; 
tliat  Défendant,  as  a  soparate  creditor  of  St-Denis,  one  of  the 
partners,  could  not  legally  set  off  the  amouut  of  his  purchases 
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froiii  tlic  co|»iirtiU'rslii|»  ii/:^uiiist  tlie  st'pai'atc  «Iclit  duc  l»y  St- 
l)<'iiis,  wlio,  inorcover,  witliuut  tlic  eoiiHciit  ol'  liis  coptirtiici-, 
coiilil  not  piiy  Detoiidant  his  .si^parntc  (lel>t,  ont  ol"  tlic  "^cxtds 
ot"  tlu!  fopartnei'ship.  Froiii  tliis  jud^nunit  Derciidunt  tipix-ul- 
l'd,  suliiiiittiujjf  tlmt  St-lX-iiis,  luiiii»^  tlic  udministiator  and 
manager  ot"  the  affairs  of  tlic  copartncrshi)),  liad  tlic  ri^dit  ti) 
cniitract  as  lie  did  in  liis  <jwn  naine  :  and,  t'urtlicr,  tliat  DcFcn- 
dant  liad  no  opportuiiity  ot'  Uccoinin^  ac(puiintc(l  witli  tlic 
existence  ot"  tho  partners! dp,  and  tliat  tlie  inontîys  lie  lind 
advance<l  to  St-])onis  vvcrc  eniployed  altout  tlic  partnerslii|i 
business. 

I'er  Curiam  :  Tliere  heing  no  errcn*  in  tlie  jud^Miient,  it  is 
conHnned  witli  eosts.  (2  L.  G.  L.  ./.,  ]).  110.) 

V.  X.  AUCHAMUAULT,  tor  tlie  Appellailt. 

Leiilaxc,  Cassidv  and  Leulani;,  for  tlie  Kesixaidents. 


ACTION  EN  COMPLAINTE.- TROUBLE. 

Court  <>f  Queen's  Hfnch,  i\  Appeal, 

Québec,  l!)tli  Se])tenibcr,  l<S(iG. 

Coram  Du  val,  C.  J.,  Aylwin,  Meuedith,  Drualmond 
and  Mondelet,  JJ. 

(ililLLEMETTE,  Défendant  in  tlie  Couit  belovv,  Appellant,  (iml 
Larociielle,  Plaintif!"  in   tlie  Court  below,  Respondcnt. 

Ileld  :  Tliat  tlie  possession  of  a  year  and  a  rlay,  upon  wliich  inay  ht' 
finiiided  an  action  <■)*  complahite,  nnst  immcdialel;/  iirocede  tlie  troiihlf 
coiiipiaiiu'd  (if,  and  miist  al.so  be  (Mnitinnoiis  and  dei'ided. 

Tliat  carryin^  away  wood  alroady  eut  is  not  &  trouble  d e fuit  snliicieiil 
ttp  i'unnd  an  action  vn  complainte . 

Tliis  was  an  appeal  from  a  jud^nnent  of  tlie  Court  of  Revi- 
sion, contirniing  a  judginent  of  tlie  Superior  Court,  rendcicil 
in  tbe  district  of  Heauce.  The  action  was  a  posscssory  onc.  The 
Appeilant  lield  a  lot  of  land  in  tlie  parisli  of  Stc.  Marguerite 
(Heauce)  since  1856,  à  titre  de  eeiusitaire,  upon  wliicli  lie  wms 
in  tlie  habit  of  working,  froni  tinie  to  tinie,  though  not  \(i y 
fi;:.|Uently,  as  lie  lived  in  another  parisli.  In  the  autunin  ut' 
1S()2,  Respondent,  during  the  absence  of  Appellant,  took  pos- 
session of  tho  lot  in  (juestion,  and  coininenced  to  work  uiioii 
it.  Shortly  afterwards,  by  a  verbal  agreeinent,  Appellant  pro- 
niised  Respondent  to  sell  liini  the  lot  in  question,  for  the  siiiii 
of  ^^l-O,  and  400  stakes,  and  allowetl  liini  to  continue  in  pos- 
session. In  the  nuintli  of  Dctober  loUowing,  Larociielle  visitril 
the   seignior  of  the   land,  (J.   T.  Taschercîiu),  and.   by  t<ilsi' 
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rcpresontutioiis  thiit  (Juilli'inette  Imd  aWaiuloia-d  thc  lot,  ob- 
ttiiiied  t'M)in  hiiii  a  proinisi;  of  a  concession  oi'  tlie  sanic,  and  a 
rcfcipt  i'oi'  part  ot"  tlic  aircaivs  of  cniK  el  rentes  duc  upoii  it. 
Aliout  a  nioiitli  at'tcr,  AppcUant  suiniiioncd  Rcspondcnt,  citlior 
to  liold  to  liis  l)ar<^ain  and  j)urchas(ï  tlic  land  t'or  thc  aniount 
pi'cviously  a^ntcd  on,  or  dsc  to  (piit  and  dclivcr  it  up.  'l'Iiis, 
ri'lyint,'  upon  lii.s  rcccipt  iVom  thc  scii^nior,  Kcspondcnt  rct'us- 
cd  to  do  ;  luit,  yct,  froiu  that  tinic  (Nov.  IS(i.S)  until  thc  insti- 
tution of  thc  action  (Fcb.  IS()4)  hc  ccascd  to  work  upon  thc 
land,  cxccpt  ni  thc  abscticc  of  (  Juillcnicttc,  and,  whcncver, 
(hu'in^  that  ()criod,  hc  happcncd  to  nicct  hini  tlicrc,  u])on 
Appcilant's  ordcrin<^  hini  ott',  hc  would  Icavc  proinissin^  ncvcr 
tn  l'ctui-n.  Notvvithstandinf;  tins,  in  Fcbrnary,  18(i4,  Lai'o- 
chcilc  institutcd  an  action  cti  aniiplidiite  af^ainst  (Juillcnicttc, 
whcrcby  hc  claiiucd  damages  to  thc  aniount  of  X(iO  :  inasniuch 
as,  on  thc  Ist  of  Fcbruary  thcn  instant,  and  at  différent  tinics 
sincr,  Dcfinidant  had  carried  away  a  certain  quantity  of  fcllcil 
wood  fi'oin  thc  land  :  and  concludcd  that  lie  mightlic  dcclarcd 
to  bc  thc  only  truc  and  lawful  posscssor  of  thc  lot  in  <|ues- 
tion.  To  this  déclaration  Appcllant  answered  by  a  déf".nnf'  au 
fond  en  f<(if,  and  a  pcr|)ctual  pcromptory  cxce'ption  en  droit, 
))lcading  a  contrary  possession,  and  thc  non-fulfihnent,  by 
Hcspondent,  of  thc  verbal  agi\'ctn(!nt  alrcady  rcfcrrcd  to  ; 
upon  wliich  pleas  issue  was  joincd.  The  évidence,  as  is  usual 
in  thcsc  cases,  was  contradictory  ;  but  froni  an  analysis  of  it 
tlic  abovc  facts,  at  least,  sccni  to  bc  proved. 

MoN'DELET,  J.,  rcniarked,  that  the  proof  in  this  case  was 
most  extraordinary,  licing  replète  with  contradicti(nis,  and 
scrvcd  to  show  tlie  necessity  of  country  judges  paying  inoi-e 
fittcntion  to  the  taking  of  evidetice  bcfore  thein.  But  it  was 
•  vident  that  Rcspondent's  possession  was  only  onc  oï  tolérance, 
which  did  not  entitle  hini  to  bring  the  action  lie  did,  and 
wliich  ])osscssion,  evcn  supposing  it  to  hâve  bcen  légal,  he 
hîiil  abandoned  to  Appcllant  since  Noveinber,  l(S(j3  :  that  is, 
for  four  months  before  the  trouble  de  fait  complaincd  of. 
.ludguicnt  of  tlu'  C!ourt  of  Révision  and  of  thc  Superior  Court 
ivvci-scd  with  costs.  (2  L.  G.  L.  ./.,  p.  111.) 

IIenki  t.  Tasciiereau,  for  tlu!  Appcllant. 

TAsciiERKAr  and  Ulaxciiet,  for  thc  Appcllant. 
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PRACnCE.-CONCLUSIONS  OF  DECLARATION.-INSCRIPTION. 

Court  OF  Quken's  Hkn(II,  Québec,  H)tli  Septeinher,  ]mH. 

Présent:  DrvAL.C.J.,  Ayi-win.J.,  Meheditii.J.,  Duimmond,.!., 

and  M()XI»ejj:t,  J. 

DioNNE  et  al.,  Défendants  in  tlie  Court  below,  AjipellMnts, 
(l'iid  Vali.EAI'  d  al.,  i^laintiHs  in  tlie  Court  helow,  Kes- 
pen  [lents. 

Urhl:  That  tho  fact  of  a  l'iaintifl'  attcimiitinj.'  to  capitalize  intorest 
alreadj'  accniod,  \h  imt  a  snllicient  ^rroiiiul  fur  tlitulismissal  ofliiK  action, 
altlioufili  tlje  ("mirt  iiiay  refuse  to  grant  tliat  paît  ol"  il  w  likli  claiiiiN 
sucli  coiniHHiiid  interest. 

Tliat  notice  tliat  a  cause  lias  becu  iiiRcribed  upoii  tlie  mil  (ireniiiicli's 
and  nierits,  given  "witli  tlie  piescribed  delay  belore  ilie  day  lixed,  is 
siiilicient,  j)rovided  tde  cause  is  actuallv  inscribed  before  ilw  dav  lixiMl. 
(2  J..  C.  L.  .).,  p.  111'.) 

Ta.scheukai'  and  Blanciiet,  for  tlie  Appellfints. 
CaMI'HELL  and  HamII/ION,  for  tlie  Respondent. 


PROHISSORT  N0TE.-FOROED  INDORSEHENT. 

Court  of  Quee'.s  Bench,  Québec,  lUth  Septendier,  ISGO. 

Présent  :  J)AVAb,  C.  .T.,  ÂYJAViN,  .T.,  MekeI)1TH,  J.,  Duu.m- 
MON'I),  J.,  and  MoNDEbKT,  J. 

Larue,  Plaintift"  in  the  Court   l)elo\v,  Appedant,  and  EVAN- 
TUREL,  Défendant  in  the  Coiu't  below,  lie^^pondent. 

Hild  :  That  tlie  holder  of  a  proniissory  note,  w  lio  lias  alloszed  tliat  liis 
title  thereto  is  deri  vetl  froni  an  endorsenieiit,  wliicli  s  afte.rwaid.s  provtd 
to  be  a  forjrery,  even  altliougli  lie  uiay  bo  aclinfr  in  good  l'aitli,  iiannoi 
recover  the  anionnt  of  tlie  ncjle  froiu  any  of  tlie  previous  cnilorserH. 

This  is  a  case  which  arose  ont  of  one  ot"  the  numerous  for- 
aferies  of  ()cta\e  Crénia/ie,  who  tied  the  couutrv,  on  the  1  Itli 
Nov.,  1802;  and  wns  brought  to  try  the  title  of  the  niaiiy 
holders  of  pronussory  notes  drawn  by  hiin  with  certain  eii- 
dorsenients,  whioh,  aJLhonoh  for^ed,  are  yet,  by  tlie  h(Jder.^  of 
the  notes,  alleged  to  hâve  been  forged  with  the  tacit  consent 
of  those  whose  nomes  havo  been  niade  use  of.  When  Créma- 
zie  left  Canada,  Naxaire  Larue,  the  Plaintitt"  foinid  hiniself  the 
liolder  of  a  promi.ssory  note,  payable  to  the  oi'der  of  Jacipus 
Crémazie,  drawn  by  the  tirni  J.  &  J).  Créinazie,  signed  liy 
theni  and  endorse(l  with  the  naines  of  Jac(pies  Crémazie, 
Fran^'ois  Evanturel,  and  Augustin  Côté  tC   Co.    Un  the  2'lt\ 
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|)i('.  f(illo\vin(;  (  I.S(i4).  tlii-  (\tvy  wlicn  tlu-iiotc  liccmiif  payiiblo, 
it  Wfisiluly  ))i"(>t('.st('<l  l'or  iioii-]»ayiiii'iit,  and  iioticu  ot"  tlicsumc 
siTVCil  u|)()ii  tlic  ciKlorscrs.  lu  tli"  spiiiiir  ot"  iNii^,  Lame 
lirouylit  liis  action  aj^ainst  Kvaiiturrl,  atnl,  in  liis  (k'cliiratioM, 
iiIIi'oimI  tlic  aliovc  facts,  ami,  t'ni'tlii'i',  tluit  An<;nstiii  CntvkCo. 
liai)  fiiildi'scil  and  dclixiird   tlir  iidtc  to  liim  :  tliat  Kvanturcl 
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tlic  lialiit  ol"  ciidorsinij;  Toi' ( 'n'-niuzic.  and  knrw  tliat  (  "irnia- 
zic  had  continned  to  nsc  his  naine  to  '/wc  circvda.tion  to  liis 
notes,  tliat  lu-  was  liulile  to  IMaintifl".  To  tins  déclaration,  ])cf- 
ciidant  ])lcadt'il  Ity  a  (léft'use  n ii  foinl  en  fuif  and  a  d({ft'n»e. 
(Kl  ftiinl  en  droit,  in  wliicli  tin-  i)i'inci])al  allcfifaticai  was  tluit 
tlic  sicnaturi'  oF  Dct'ciidant,  on  tlic  liack  ol'  tlic  said  note,  was 
i'or^cd,  and  tliat  l'Iaintitrconld  acqnii'c  no  ri<^'ht  of  action  JVoni 
il  l'oi'm'd  titic.  Ai'tcr  a  lon^f  ami  volnniiiuius  ciKiin'fr,  .ludj^c 
Stiiart,  sittin^'  in  tlic  Stipc-rior  Court,  on  tlu-  !)tli  (  )ct.,  IhStiô, 
yav(  jiidciuent  niaintaininj^  Défendants  plea.  Froni  tliis  judj^f- 
iiiciit,  tlie  pi'esent  appeal  was  instituted.  In  arguiiiff  tlie 
appcal,  KeHp*jndcnt's  counsid  dwelt  sti'on^ly  npon  tlie  fact 
tliat  tlie  indorsation  of  ( 'oté's  nanie  was  a  foiifery,  and,  in 
l'ciidcriiii''  indûment  in  liis  favonr, 

Di'VAL,  C\  .1.,  rt!niarkcd,   tliat  tlie   pvoof  ol    tlu-   signature 
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évidence  necessar^'  to  estaMisli  Plaintifï"s  daim  ;  that  ail  tlu; 
jiiil^cs  werc  of  opinion  tliat  tlic  ticcision  of  tlie  Court  lielow 
sliould  lie  contirnicd,  hascd  as  it  was  upon  tlic  forgery  of  Kvan- 
tiiicrs  siynaturo,  and  tliut  tlunv  was  notliinr;',  in  tlie  criniinal 
luw  of  Knolund  (a  point  urgi-d  liy  l'iaintiff')  which  could  jus- 
tifv  a  civil  action.  Judgnu'nt  of  tlie  Court  below  confirnied. 
(2  Y.  C. /../.,  p.  112.) 

lAtriJxiKi!  and  (iLEASon,  for  tlie  Appel lant. 

Casail'I',  LANca.ors  and  Anokhs,  for  tlie  Kcspondent. 
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SAISIE-REVENDICATION.-TIMBER  LIMITS. 

CoiiiT  oK  Quken's  Bexch,  Québec,  19tli  Septemlier,  LSfHi. 

rnsL'lit:  DUVAL,  C.  J.,  AVLWJX,.!.,    iMEHEF)ITll,  J.,    DkUAIAIOND, 

J.,  and  M()XJ)ELET,  J. 

Ewis,  Plaintitf"  in  tlie  Court  below,  Appellant,  and  TuE 
(!raxi)  Tiuxk  Kaii.wav  Company.  ])efendants  in  the 
Court  below,  Respondents. 

Ihl'l ;  'l'iiat  tlie  enianation  ol'a  writ  nï nmsu -revendication ,  is  un  in.'>ti- 
tutinii  (if  ai)  aciion  williin  tlie  iiieaiiinjj;  ef  12  Vie,  c.  HO  (('.  S.  C,  cap.  2;{), 
siillii^iciit  to  entitle  tlie  irrantcB  of  tiiiibc r  liniits,  aiter  tlic  expiration  of 
llii'  licence  wliicli  lie  liolds,  to  procecd  with  .«lu'h  action  in  vevendica- 
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tiiiii  a^'iiirml  any  |t*t)><iii  inlinvriilly  Imltliii^'  tiiiilitir  wliicli  Iiuk  Ixhmi  eut 
iipoii  IiIh  liiiiitH,  ('V(Mi  il'tlifdccliiratioii  in  tlic  i'iiiimc  simiild  uni  li«(  m\t  vimI 
ii|()ii  tlit<  Di't'fiKliUit  unlil  aftci-  tlit;  cxpiraliiiii  nltlic  li(('n.>-<\ 

'l'Iiat  tlx'  l 'cltMidaiil  in  an  action  in  rcvtMxlic  alion  is  anH\v(M'alilo,  wlin) 
tlii-  inovralilrM  Hcizt^d  worc  mu  iijxin  iiis  land,  il  lu-  l'ails  lo  |irn|n'rly  in- 
Inrin  tlic  l'iainlillin  IIh'  canHc  wlio  llicir  irai  pi  inscsHur  is. 


Tlic  jn<I;^nii('iit  fioiii  wliicli  tliis  iippcnl  was  iiistitutcfl,  \  as 
rfinlcifil  l)v  < JAi''inii:iî  .).,  in  tlif  Sniurior  Court,  sittiiiii- at 
Montiiiauiiy,  on  tlic  II  LU  Jaiuiary  lust,  in  un  iictioii  of  icvin- 
tlication,  lnou^lit  umlci' ('ap.  MOot'  tlic  I2tli  \'ic.  (('.  S.  ('.,(ii|i. 
'l'.i),  in  vvliicli  tlic  points  in  issue  wcrc  :  Ist.  Tlic  intcrpicta- 
tioii  to  lie  j^ivcn  to  tliat  poi'tion  «>f  section  '2  ol'  tlic  statutc, 
wliicli  is  couclicd  as  i'ollows:  "  Ami  sucli  liceiiscs  sliall  ciititic 
tlie  lioldcis  tliereoi'to  si-i/c  in  revcinlication  or  otlicrwisc.sueli 
tr<!cs,  tiiiilicr  or  luiiiliiT  wlicrc  tlic  saiiic  arc  iomid  iii  tlic  pos- 
session of  any  uniuitliori/cd  jierson,  and  iilso,  to  institutc  any 
action  or  suit  at  law  or  cf|uity  a^ainst  any  \vron<fl'ul  posses- 
sor  or  trcHpussci's,  and  to  prosecute  ail  trcspassci's  and  otlicr 
oHcndcrs  to  punislinicnt,  and  to  recovcr  damages  if  any  :  ami 
ail  pioecciliiiffs  pendint(  at  tlic  expii'ation  of  any  sucli  liccnscs 
niay  l>c  continiicd  to  tinul  tcrniination  us  if  tlic  liccnsc  liai! 
not  expired  ;  "  and  2nd.  Wlicther  tlie  (Jiand  'i'runk  was  in 
possession  of  tlic  propt-rty  scizcil.  'i'Iie  faets  of  tli(^  case  wcic 
as  foUovvs  :  On  tlic  tirst  of  Mardi,  \Hi]S,  IMaintiH'  olttaiiicil 
froni  ('liarlcs  J)a\vson,  a^-eiit  of  tlic  Crown  tiiiilier  lands.  m 
f,frant  of  power  and  periiiission  to  eut  ail  kinds  of  tiniluir  upoii 
certain  lands  in  tlic;  tu\vnslii])s  of  l)ourda<(es  and  Lessard, 
witli  the  ri^lit  of  posscssiug  and  ocou])yinu'  tlic  said  location 
to  tlu^  exclusion  of  ail  otliers,  fi'oni  tlie  Ist  Novcnilier,  \Hfû. 
until  tho  îiOth  April,  l.sr)S.  On  tlu' ântli  Mardi,  1858,  tlie  alli- 
davit  wliidi  necessarily  preceded  the  émanation  of  tlic  writ  of 
s<iisie-Tevendicati(m  in  tliis  cause,  was  sworn  to.  On  tlie  29tli 
of  April,  1858,  (durint;'  the  continuance  of  the  liconse)  tlic 
,said  writ  issucd  :  but  was  only  cxecuted  on  the  tii'st  of  May, 
1858,  and  the  déclaration  in  the  cause  was  served  sonu^  tiiiic 
afterwards.  Hy  lus  dcdai-ation,  Plaintitt'alh'^ed  liis  licen.sc  as 
abovc,  and  stated  tliat  lie  liad  fultillcd  the  conditions  wliicli 
itiiiiposcd  upou  hini  ;  further,  tliat  Défendants,  sinee  the  15tli 
Noveinber  previous,  until  that  date,  in  conti-avention  of  tlic 
lieense,  an»!  the  Provincial  statute  above  cited,  without  tlic 
permission  and  a^ainst  the  will  of  Plaintitî",  had  eut,  aii<I 
caused  to  be  eut  by  their  agents  and  employées,  within  tlic 
limits  described  in  the  licence,  a  quantity  of  over  5000  cedar 
stakcs,  of  the  value  of  !?5  a  liundre(l,  and  3200  ccilar  pickcts 
of  the  value  of  ?3  a  hundrcd,  niaking  together  the  suiii  of 
£86  10  currency  &c„  and  concluded  as  in  an  ordinary  action 
in  revendication.  To  this  déclaration.  Défendants  replied  siiii- 
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|ily  liy  n  (h'fvtisc  oi  fiiU ,  \vlifirii|i(iii  issiit'  wiis  joiiifi'  iiml  tlic 
|).irti(s  profccdt'd  tu  iinKil".  l 'iidcf  tlic  hImivc  iiiciif  iuncd  writ 
iil'  rcvciidiciitioii,  it  is  in'ct'ssai'y  hcii'  to  rfiiiui'k,  tlif  slicrill  ti> 
wliDiii  it  wiis  iiddri'ssi'd  sci/cd  (IIM(i  ccdui- stnki  s,  niid  li'-Ml» 
picki'ts  upDii  tlir  laiid  lM'l(iiit;iiijf  to  tin-Ci.  'T.  I{.  ( 'i>.,  in  tlic 
pai'iMlicH  ot'  L'Islct  aiid  ('np  St.  Ij^jimcr,  in  lln' flistrift  of  Moiit- 
iniiyny.  At  tlic  ciKjiirh'  it  wiis  pnivcd,  in  l'aviir  ot"  l'Iaintid', 
Ist,  tliatn  litu'n.sc  liud  Wvn  uj-jintcd  to  Innt  :  "Jnd,  tliat  tlif  con- 
ditions of  tliis  liccnsc  liad  liccn  t'nltillcd  ;  .'{rd,  tliat  tlic  wond 
rcvciidicatcd  luul  hccii  eut  upun  liis  ^raiit  lictwccn  tlic  Ist 
Nuvcnil.ci-,  |S.-)7,  nnd  tlic  MOtli  Ai»ril,  ISÔH;  4tli,  tliat  tliis 
wood  lifid  Itctn  tifinspoitcd  t(»  l)(;l'ciidaiits'  land  wlicic  it  was 
st>i/cd  :  and  ôtli,  tlic  value  oF  tliis  wond.  'l'Iic  Jh-I'cndants.  on 
tlic  otlicr  liiind,  provcil,  tliat  tliis  wood  liclon;4;cd  to  suli-con- 
tractors  oF  tlic  company  and  was  dcstincd  to  tlici;  .isc,  and 
liad  not  bccii  dclivcrcd  to  tlic  Hailway  l'oiupany,  altlionch 
tlicy  did  not  allcy'c  tliis  in  tlicir  pKadin^f.  Tlic  Sii])crior  Court 
l'i'iidcrcd  tlic  t'oljowiii^f  jud<^iiicnt  :  "  Tlic  Court,  coiisidcriiiy- 
tliat  tlic  prcHcnt  action  was  only  institntcd  liy  Plaintifl",  al'tci- 
tlic  fii'st  ol"  May,  liSôS,  af'tcr  tlic  expiration  of  tlic  tinic  and 
iH'i'iod  of  tlic  licence  or  pciiiiission  ol'  l'IaintiH",  nicntioncd  in 
llic  déclaration  ;  consideiin^'  tliat,  l>y  law,  it  is  dcclarctl  tluil 
ail  actions  pciulin^  at  tlu  ('..piration  (jf  any  sticli  liccnsc,  sliall 
nnd  niay    lie   continued    in   tlic   saine   nianncr    as   if   tlio  .said 
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tlie  Wood  seized  was  so,  licni;^'  ncitlici'  m  tlic  pos.session  nor 
tlie  propcrty  of  Défendants,  luit  of  tlicir  contractors  for  tlic 
liiie  of  lailroad,  disnii.s.ses  tlic  présent  action  witli  costs."  Tlie 
l'Iaintift"  liavin^  appi-alcd,  tliis  jndcincnt  was  rcvcrsed  witli 
costs.  (-2  L  C.  L  J.,  p.  li:i.) 

KoriJNiEi!  and  (Jlk.ason,  for  tlic  Appcllant. 

Li;Lil;vitE  and  Cakon,  for  tlic  Rcspondciits. 


PRACTIOE.-EJECTMEMT.-LESSORS  AND  LESSEES  ACT. 

Court  Ol"  Kevikw,  Montréal,  May  .'JOtli,  I.S(i(i. 
Présent:  Smith,.).,  Baixm.kv,  .f.,  and  Mo\k,.I. 

1)(»1!A\   ^'.S.  DU(J(JAN. 

'lild:  Tliiit  an  action  of  ejectnient  caniiot  be  lironjilit  niulnr  tlie  Ad, 
<■.  S.  L.  V.,  cap.  40,  rcsp(H;tiiijr  l-ossors  and  LesHees,  iiiilcss  tlicrc  hc.  a 
Icaso,  ur  a  holding  liy  pcrniissiuii  of  tlic  proprietor,  witlioiit  loa.so,  i.  c  , 
niildss  tlit>  relation  o'flandloid  and  tiMiant  oxists  bctwcon  tlic  i):irties. 

'2.  Tliat  where  tlie  l'iaintitr  allc<îo<  tliat  tliero  is  no  Icasc  or  linldin;; 
by  lii.s  poriiiis.xioti,  tlic  d^fciît  caiinot  he  ('iired  or  Hiipplied  \<\  tlio  allc- 
•latioii  uf  tbe  Défendant,  in  his  pieu  to  tlio  nierits,  tliat  tliere  was  a 
lease.  .  . 
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This  wiis  an  action  ot'  ejectrnont,  undor  tho  Leuftarx  ami 
LasHi'es  Act,\)YO\\^\\i  hy  Julia  Doran,  widow  of  Patrick  White, 
in  lier  quality  of  tutrix  to  ts.e  children,  issue  of  tlie  niarriage. 
The  writ  was  issued  on  tlie  7tli  Mardi,  l<S(i(),  and  returned  «»n 
the  Oth  of  Mardi.  Tlie  déclaration  set  ont  t'iat,  on  or  about 
the  21st  of  Fehrnarv  last,  ])efendant  "  witliout  anv  lease  ver- 
l)ul  or  written,  entered  npon  and  took  possession  "  of  a  -hop 
and  dwellin^  house  belonginj^  to  tlu;  estate  of  Patrick  White. 
"and  that  lie  still  continues,  forciltly  and  a<rainst  the  \vi.sh 
and  desiiHî  of  l'iaintitt"  to  hold  and  ficcupy  the  preniises.  and 
refuscK  to  leave  the  saine  and  deliver  the  sani;-  to  Plaintif!, 
and  refu.ses  to  allow  Plaintiti'or  lier  tenants  to  enter  or  occupv 
tlu;  preniises."  The  déclaration  went  on  to  state  that  Plaintitt' 
had  let  the  saiiie  preniises  to  Konald  Mac<lonfdd,  but  wa.s  un- 
able  to  ifive  liiiii  po.ssossion,  '"tlirou/^h  the  forcible  and  illepd 
occupation  of  iJefendant,  to  Plaiiititi's  very  «i^reat  and  .serions 
Ipss  and  da,inarre."  Conclusions,  that  i^disic-ijaçierie  is.sue,  and 
also  for  ejeetnient  of  Défendant.  The  Défendant  tirst  put  in  a 
preliniinary  plca,  or  crceptiov,  déclmatoire,  allegin^  that  lie 
could  iiot  bt'  bound  to  îinswer  the  action,  becanse  Plaintiff 
had  no  ri^ht  of  action  under  the  act  resjiectinir  les.sors  and 
lessees,  cap.  40,  C.  S.  L.  C,  under  whicli  act  the  action  was 
instituted.  The  Défendant,  the  saiiH'  day,  on  the  deniand  of 
Plaintif!',  pleaded  to  the  nit^rits,  allegiiis^  that  lie  was  in  lawful 
possession  of  the  shop  and  prenii.ses  in  fjue.stion,  mider  a  ver- 
bal lease  of  the  saine,  and  delivery  of  the  key  to  hini  as 
tenant,  at  the  l'ate  (jf  'i^A  4-  per  inonth,  for  the  period  of  one 
year  from  Ist  May,  IHOU,  and  rent  free  for  the  brokeii  period 
fioin  the  lôtli  February,  liS()(),  when  lie  lawfully  entered  into 
po.'^^e.ssion.  The  issue  beiiii;'  joined,  the  parties  proceeded  to 
évidence,  ami  the  (-nquéte  havin;;'  beeii  closed,  and  the  parties 
heard  on  the  iiK^rits,  on  the  28rd  of  Mardi,  SiiiithJ.,  rendere*! 
jud<^ineiit  in  fa\our  of  Plaintiff',  "  considerinjjj  that  this  action 
falls  witliin  the  Lcssor  and  Lessee  Ajt,  as  it  is  ;!  (juestion  of 
lease  or  no  lease,  the  defeets  of  the  déclaration,  if  any  dt'iV-cts 
e.xist,  Ijeinii;  cured  by  the  pleas  of  Défendant,  and  that.  Viy  the 
i.ssue  raised,  it  is  a  question  of  lease;,  and  eonsidi-rinir  that 
Plaintiff"  hath  proved  the  niaterial  allégations  of  bel"  déclar- 
ation, &c."  The  Défendant  then  inscribed  the  case  for  review. 
and  the  followiiig  judgineiit  was  rendered. 

S.MITII,  J.,  (/(xsv,')tYiy?;/ :  It  appears  that  Défendant,  wanting 
to  lease  a  certain  house,  went  to  the  jiroprietor  for  permission 
to  go  in  and  view  the  preniises.  After  si.'eing  the  place,  lie 
.said  \u'  would  not  pay  niore  tlian  ï?14  a  niontli,  the  l'eiit  a.sked 
being  $15.  Soiiietiinc  after,  under  pretence  of  wishing  to  .see 
tho  preniises,  ho  got  into  the  house,  and  refused  to  leave,  and 
the  présent  action  was  brought  to  eject  hini  from  the  preniises. 
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Tlii'  action  wa.s  takon  ont  nndor  the  Lossors'  an«l  Lessees'  Act, 
but  there  is  not  niucli  .said  ahout  a  lease  in  tho  déclaration. 
The  Défendant  pleaded,  Ity  deciinatory  exception,  that  it  wais 
un  ordinary  posses.sory  action,  wliicli  could  not  be  brouc^ht 
midcr  the  above  nienuioned  act.  Hut,  in  lus  plea  to  the.  nierits. 
Détendant  set  up  tliat  there  was  a  lea.se.  t^nder  the  circum- 
stanees,  1  con.sidered  tliat  the  <leFect  in  the  déclaration  wa.s 
cured  l\y  the  mention  iiiade  oï  a  lease  in  the  ])leas,  and  I  ad- 
niitted  the  parties  to  évidence  in  the  Court  below.  l'he  (pies- 
tion  is,  whether  the  jileas  can  conie  to  the  aid  of  tlie  déclaration. 
I  ahvavs  understood  that  thev  oan.  Another  circunistance  to 
lie  taken  into  considération  is,  that  the  évidence  of  the  parties 
])lainly  establishes  the  facts  between  theni,  and  the  only  defect 
iii  the  déclaration  cc)uld  hc  reiiiedied  l)y  tlie  insertion  of  thèse 
words,  th.it  Défendant  under  a  hase  entei'ed  intd  possession. 

HadoLEY,  f).  :  'J'he  déclaration  sets  ont  a  forcible  entr;^  and 
•letainer,  but  it  concindes  very  singularly  for  a  sa'is'ic-tidiici'ic. 
The  facts  are,  that  the  Défendant,  under  pi-etenc(;  of  looklnfj 
at  the  preniises,  obtained  the  key,  and  then  persisted  in  r(!- 
iiiainin»;  in  occupation.  As  the  case  stands,  it  is  evidently  one 
i)f  forcible  entry  an<l  detainer,  and  how  can  such  an  action  be 
hronght  under  the  Les.sors"  and  Lessees' Act  !'  The  jud^nient 
nmst  be  reversed,  but,  under  the  circunustances  of  the  ca.se, 
cach  party  is  condeinned  to  pay  his  own  oosts. 

MoNK,  J.  :  It  is  not  without  sonie  difficultv  that  1  hâve 
hoeii  aide  to  concur  in  the  judj^ment.  The  déclaration  set.s  out, 
in  express  ternis,  that  Défendant,  without  any  lease  verbal  or 
written,  and  by  violence,  took  possession  of  Plaintiff  "s  propei'ty, 
and  it  eontains  nothing'  to  show  that  the  ca.se  lias  any  connec- 
tion with  the  Lessors'  and  Lessees'  Act.  It  is  an  elcinentary 
principle  in  ail  cases  under  the  Lessors'  an<l  Le.ssees'  Act,  that 
the  l'elation  of  hindlord  and  tenant  niust  necessarily  exist. 
The  présent  case  does  not  coine  under  any  of  the  provisions 
ni'  that  act,  the  possession  beinii'  oiie  of  violence.  Wheii  tins 
extraordinary  déclaration  v.as  tiled.  Défendant  pleaded  a 
deciinatory  e.xception,  statinij-  that  tlu'  action  was  in  the 
nature  of  a  ])ossessory  action,  and  eould  not  be  bronght  under 
thi'  act.  Then  Défendant  [)ut  in  his  plea  to  the  nicrits,  settin<ij 
up  that  there  was  a  lea.se,  and  tins  would  seein  to  brin^  the 
case  under  the  provisions  of  the  statute  :  but  l'IaintiH",  in  his 
auswer,  peisits  in  statiny  that  there  was  no  lease,  or  lioldin}^ 
with  the  ])erniission  of  the  proprietor.  The  parties  hâve  giaie 
to  évidence,  but  there  is  not  a  tittle  of  évidence  to  show  that 
the  relation  of  Iandlor<l  and  teiicnt  existed  between  the  pai'ties. 
Tliis,  then,  was  a  case  in  whieh  recoui'se  shotihl  hâve  been  liad 
to  the  criniinal  lav;  or  the  coninion  law. 

The  judffment  was  entered  up  as  follows:  "The  Co'-t,  con- 
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.sidering  tliat  the  action  of  Plaintifi"  hath  been  institutoil  and 
prosecutod  under  the  provisions  oï  tlie  Lossors'  and  Lessees' 
Act,  but  dot's  not  rest  upon  any  loase  or  airreement,  conven- 
tionul  or  loj^al,  between  Plaintitt"  and  Défendant  ;  considering 
tliat  Plaintifi'  cannot,  for  the  causes  aforesaid,  niaintain  her 
action  ;  and  tbat,  therefore,  in  tlie  judifuient  rendered  by  the 
Circuit  Court,  on  the  2(Sth  of  Mardi.  l<S(jO,  there  is  error,  doth 
l'everse  and  set  aside  the  said  judffuient,  and  proceeding  to 
render  such  judgiiient  as  sliould  hâve  been  rendered  by  the 
Circuit  Court,  doth  disiuiss  the  action,  and  dotli  condeinn  eacl» 
party  to  pay  bis  own  costs,  as  weli  in  the  said  Circuit  Court 
as  of  this  Court.  (2  A.  C.  L  J.,  p.  127.) 

Clakke,  for  the  Phiiutiff". 

Dav  and  Day,  foi-  tlie  Defenchint. 


NEGLIGENCE.— COLLISION. 

S[TPEuroi{  Coi'UT,  Montréal,  8()th  May,  lS(i(i. 
Présent  :  8mith,  J. 
TlilNITV  lIorsE  rs.  lîUOWX. 

Tlie  porsniis  in  diarite  of  the  riaintifPs  ^tpamer,  snj>po8in<r  the.  Dcfen- 
(laut's  ves«el  to  he  at  aiichcir,  tried  to  puss  iu.side  hetween  it  aiul  the 
sliore,  aïKl  in  so  (h)iii<j;  the  two  vesstd.s  came,  into  colM-sion,  aini  tlie 
riaintifP.s  vessels  .«ustained  (huiinge. 

Ifiid  :  That  Uie  collision  being  caused  by  tiie  Plaintifr'K  iniistake,  tiiey 
eould  not  reoover. 

This  was  an  action  brovoht  by  the  Trinitv  House  of  Mon- 
treal,  agaiiist  John  Hrown,  contractor,  and  proprietor  of  the 
steamer  John  Hrown,  to  recover  the  suni  of  >?45(),  dainaoes 
occasioned  to  that  vessel  by  collision  with  the  Richelieu,  a 
steamer  belonging  to  the  Triiiity  Pbnise.  The  accident  ocourr- 
ed  on  Sunda}',  the  2;îd  of  July,  ISdT),  on  the  St.  Lawrence, 
near  Lavaltrie,  and  Plniiititts  alleged  that  it  was  cau.sed  by 
the  want  of  skill,  care  and  attention  of  the  pilot  of  the  John 
lirowii. 

Smith,  J.  :  This  is  an  action  brought  to  recover  damages 
occasioned  by  a  collision  of  Défendants  steamer  John  Browii 
with  the  Richelieu,  belon<fino'  to  Plaintift's.  The  tacts  are  verv 
simple.  It  appears  that,  oiie  night,  the  Richelieu  was  proceeil- 
ing  to  Montréal,  when  the  per.sons  on  board  spied  a  light  at 
some  distance,  and  a  discussion  took  place  as  to  what  the  light 
was.  The  Richelieu  bail  lier  liohts  burning  and  lier  pilot  <m 
board,  and  the  tirst  question  that  arises  is,  VVere  the  liglits 
reiiuired  by  law  on  board  the  John  Brown  ?  On  this  point, 
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tlu'  (évidence  is  contradictory.  It  is  statod  that  thc  li^lits  wi'i'c 
tliere,  l)ut  tliu  vo.s.sol,  Ix'ing  low  iii  tlu'  vvater,  tliey  iiii^lit  not 
liave  l)eon  perceived  on  board  tho  Richelieu.  Tlu^  collision 
took  place  in  thls  way  :  The  people  on  board  t\w  Richelien, 
suoposing  the  John  Brown  to  be  a  vessel  at  anchor,  attempted 
to  pass  inside,  and  tnrned  the  hehn  \vron<;.  If  the  John  Brown 
had  really  been  at  anchor,  tlu'  llichelitux  niii^ht  hâve  passed 
inside.  bnt  not  otherwise.  The  collision  occurred  throuji^h  tins 
inistake.and  not  through  any  culpal)le  act,  but  the  law  inakes 
no  distinction  as  to  damages.  The  Plaintitts  were  in  error  in 
tryiiig  to  pass  in-side.  If  they  had  kept  on  the  ontside  there 
would  hâve  been  no  collision.  The  action  nnist  therefore  be 
disnnsse<l,  with  costs.  (2  /..  C.  L.  J.,  p.  183.) 

Betiiuxe,  Q.  C,  for  the  IMaintiffs. 

A.  and  W.  HoUEKT.soX,  for  the  Défendants. 
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DEED  OF  COMPOSITION.-NOVATION. 

Sui'Eiuoii  Court,  Montréal.  May  80th,  ISGii. 

Présent:  Bad<;lev,  J. 

Teks  vu.  McCclloch. 

Hild  :  Thiit  an  airreement  in  the  foll()\vin<j:  torms  cfi'ects  a  nnvation  of 
tlu;  original  deht:  "  We,  thoiuKlcrsi<rneil  i!ro(litors,  horahy  ajrreo  to  taUe 
'2s.  M.  in  tlie£,  for  our  respec^tivo  claims  «et  fcrth  in  tiie  lunioxed  state- 
iHont,  ftnd  on  paymenl  tliereof  within  six  weeks  froin  date,  we  hereby 
iiiidertake  to  grant  hini  a  discîharge  in  fiill." 

Tins  was  an  action  for  a  l)alance  due  on  an  acconnt  for 
goods  sold  and  delivered.  The  Défendant,  in  the  lirst  place, 
denied  that  he  owed  Plaintifl'  anything  ;  but  pi'oceedeil  to 
state  that,  in  any  case,  Plaintiff'  could  not  recover  more  than 
2s.  (id.  in  the  ,£.  on  his  claiiii,  inasnnich  as,  about  two  years 
previously,  Piaintitï",  among  other  ereditors  of  Défendant,  had 
signed  a  deed  of  composition  sons  sr.in<j  jirivé,  agreeing  to 
iicecpt  2s.  Gd.  in  the  £.  The  agreenient  produeed  was  in  the 
fnllowing  terms  :  "  We,  tlie  undersigned  creditors,  hereby 
agriH'  to  take  2s.  Gd.  m  the  £.  for  cmr  respective  claims  set 
toith  in  the  anne.xed  statement,  and,  on  payi.ient  thereof, 
"•if II  in  six  ivceks  fvom  iJdt'',  we  hereby  undertake  to  grant 
liim  a  discharge  in  full."  The  Plaintiffa-lmitted  his  signature 
to  the  agreement  ;  and  Défendant,  on  iiis  part,  admitted  that 
thc  six  weeks  mentioned  in  thi;  agreement  had  long  pn^vious- 
ly  fxpired,  and  that  he  had  lun'er  pai<l  or  oHercd  to  pMy  any 
l)art  of  tht;  debt.  The  case  was  submitted  on  the  admis.sions, 
without  other  évidence,  the  suji-   «picstion  being  whether  thc 
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n;rr(>('in('nfc  t(i  bakc  2s.  (!.  in  tin;  C.  wiis,  on  tlio  face;  nf  it,  condi- 
tioui'il  npon  jjîiyiuciifc  l)rin<;'  niailt;  vvitliin  six  wooks,  or  wlie- 
tluT  tlici'c  Wfis  novation  of  tli(ï  orijxinal  dolit. 

liAlxJLEY,  J.  :  I'Ik!  Plaintili'can  oniy  liavo  juil<fMicnfc  for  tlic 
aniount  as  st'tfcl('(l  hv  tlic  composition  a'^rci-miMib.  (2  A.  ('.  I^.J., 
]).  I.Sâ.) 

KlltHV,  l'oi-  tho  IMaintifK 

McCoY,  for  tiu>  Défendant. 


SAISIE-ARRET.-DEED  OF  SALE  BT  GARNISHEE  DECLARED 
FRAUOULENT. 

("oUUT  <)l'  Ql'EKX's  HeNCH,  Al'l'EAL  SiDE, 

Montréal,  7tli  Doconil>or,  1860. 

Présent:  AviAvix,  J.,  Drummoxd,  .T.,  Had(!LEY,  J., 
and  MoxDEfjyr,  J.  (difiHevtim/). 

McDoXAl.l»,  Tiern-i^disi  in  tlie  Court  helow,  Appellant,  nini 
Nivrx  t't  <il.,  IMaintirt's  conti'stiny  in  tlie  Court  below, 
Kespondents. 

M.  (ibtiiiiiod  IVoin  iill  i\\(\  oioditors  of  D.,  ;iii  iiisolvent  jirooor,  a  snbro- 
trution  in  tlitùf  liuhts,  ainl  a  traii.slV'r  ni'  tlio  fstock.  Ho  ullowed  1).  to 
(■Diitiiiiie  tlu*  slll(^  ofjrnod.s  aiid  ('(illuctidii  oF(>iitstan(liii;jr  acconnt.s  on  liia 
lit'liall'.  Ihu  rcsiTved  to  hiiiiself  tlie  ri^'ht  to  lakc;  ])o.sisi's,sioii  ,if  iho  stock 
and  iircniiscs  at  aiiy  tinie  \\o  pliM.sed.  I).  tnaile  new  |nindiases  ofjïoods 
IniiM  N.  .iiid  (itliers,  w  itli  .M. 's  kiiow  It'dire,  and  failcd  to  |  ay  for  tlieni.  M. 
look  possissioii  iiftlic  stock,  includiiii:  tlic  new  troods.  and  .sold  the  vvliolo 
estatc  to  anotlier  party.    N.  Iiavinp:  scivcd'a  sdinic-iirirt  npoii  l.i. 

Ilild:  Tliat  the  sale  by  M.  was  in  frand  ot'tlie  new  creditor-i  ofllie 
in.-olvent,  and  lliat  -M.  nuist  pay  tlie  i)roceed.s  iiito  Onirt,  to  be  distri- 
butod  aniong  said  ereditora. 

Tliis  was  an  iippeal  from  m  judcrment  of  the  Superior  Court, 
at  Montréal,  renik>red  l'y  MoXK,  .F.,  on  tlie  2Gth  Jamiaiy, 
1S()5,  niaintaininof  a  cont(\station  of  tlie  deelîvration  of  Appel- 
huit  as  V'/V/'.s'-.s'i^'s;,,  in  a  eause  in  wliicli  K(>s[)onilents  wero 
Plaintiti's,  aoainst  Robert  T.  Durrell,  Défendant. 

MAIxiLEV,  J.  :  Durrell,  a  former  elerk  of  McOilihon,  esta- 
hlished  himself  in  business,  as  a  irrocei',  in  May,  lS(i2,  and 
failed  early  in  duly,  ISlill  On  the  18th  of  July,  iSO:},  by  deoil 
of  cession,  lie  assio'iied  lus  stock-in-tradt',  outstandino-  debts, 
and  unexpired  lease,  to  assij^nees,  foi'  the  benetit  of  lus  credi- 
tors,  witli  powor  to  \vin<l  up  his  esttite.  On  the  8lst  of  July, 
Me(îibbon,  by  deed  between  hitn,  Kinloch,  the  assignée,  the 
del.itor  Durrell,  and  the  creditors  generally,  purchased  abso- 
lutely  the  stock  and  debts  of  the  bankrupt,  and  took  subro- 
mition  from  his  crédit  jrs  of  their  scveral  claims  aoainst  hitn, 
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in  considération   ot'  7h.  (id.  in  t,lic  C,  wliich   lie  undcrtook  to 
jiîiy  to  tln-ni.    TIk;   composition  was  aFtci'wards  paid.  (  )n  tho 
;{lst  of  Au<:ust  followinjn^,  by  anotlicr  dccd,  A])pcllant,  in  con- 
sidération   lit'  .S:{,cS8()   paid    hy   hini    to    Mc(îittlion,  pm-cliascil 
tVon»   tlie   lattcv  ail    liis   ri^ht,  intercst  ati<l  pi'opcrty  in  Dnr- 
rcHs  latc  stock  and  d».bts,  as  thoy   thciii  wcrc  nnsold  a,nd  un- 
(•i)||cctiMl,  as  woll  as   th(3   micxpirccl  [)<)rtion  ot'  liis  Icasc  :  and 
Me(!ilibon  s[)L'cially  suliro<j[atcd    Appcllunt  in  and  tninsfcrrcd 
to   hini    tho  cr('ditoi''s  daims  ajjaiiist   Dui'i'idl,  witb  liis  own, 
toycthcr  amountiii^  to  npwanls  oi"  S0,()()().    'l'Iic    Apfu'llant 
iiiudd   his  purchasc  witboiit  any  warranty  liy  McOiblton,  and 
(icclarcd  liiniseli'  satislicd  witli  thi'  ^foods  pnrchascd.as  havin;^' 
s('(Mi  tliem,  ami  liavin<^  thoin  in  actual  {)osscssion.  On  tin;  '22nd 
Sept,   followinj;'.  by   deed,   Appcllant   constitutiHl   Durrcll  bis 
ajfint  to  l'cali/e  the  rcmaininii,'  stock,  and    to  colloct  tiie  ont- 
stiindinj;-  debts,  bnt  for  no   othci"  [xirposo,  bindinif  Durrell  to 
iiiaki'  wtM'kly  paynicnts  to  bim   of  thc   moncy   roccived  t'rom 
sales  and  collections,  and    reservin;^  to  liimsell:"   tlie   power  to 
take  p()ss(>ssi()ii  an<l  suuniiai'ily    to  ejeet  Diirrcll  oven  witbout 
iioti<'e,  and   at   any   tiine.     He  auri't.'d,  howevor,  to  transfci-  to 
Dtu'rell  tlie  balance  ot"  stock  and  eoods  rcmainin^',  wbeii  Dur- 
rell sliould    i-epay   to   bim  tiii^  .S"{,<SS()  ])ai<l  to  Mc(  iiblion,  witb 
iiiterest  and  tcn  por  cent  commission.  J)urrell  ratiticd  th(!  Ap- 
|ii'llaiit's  ])i'evi(>us  purehase  from  Mcdibbon,  and  acknowhîdo-ed 
liis  indebtedness  to  A])pellaiit  as  his  creditoi',  represtmtin^ the 
creilitors'  claim  transferrctl  to  him.     From  tbe  timc  ot'  Appel- 
liint's  purchasc  l'rom  McfJibbon  in  Auj^ust,  the  sbop  had  bi'cn 
kept  open    in   chare'e   oF   Diifi'ell,   \vhos(^  si;^n   still  remained 
visilile  as  nsual,  and  Durndl  went  altDut  niakiny  purchas"s  in 
his  own  name,  to  enable  him  to  continue  the  necessary  su[)ply 
ot  stock,   Appellant    in   some    instances  makinj^  advances  iu 
iiioiiey  to  assist  him  in    his  purchases,  in  others  endorsiiio'  his 
paper.  'l^his  contiini"il  until  the  iiusincss  iiroinises  were  closed 
iiy   A{)pellant   on    the    -i^rd    Dec.  followin^-,  and  durine^  that 
tiiiie  it  is  in  (îvidence  that  ])ui'rell  made  purchases  at  an  aviu'- 
ntro  of  about  8>S()()  per   montli,  laiyinij^,  sellinj;  aiid   collectinj^ 
iii  lus  own  name,  witb  thi'  kno\vled^t>  of  Ajipell  lut.  The  deed 
hctwecn  the  Ajipellant  and    Durrell,  as   just  stated,  was  exe- 
ciited  on  the  22nd  Sept.,  and  on  the  l.<t  Oct.  Durrell  first  \mv- 
cluised  <r(K)ds  t'rom  Riîspondi'iits,  and  continued  his  ])Ui'chases 
iiutil  the  .'îbst  ot"  that  mouth,  wlien  they  amounte(l  to  u[)\vards 
ni'  S.")()(),  the  recovery  ot'  \.  hich   bas  eiven   rise  to  thèse  pro- 

I liues.    On   the   2*b'd   Decend)er,   Appcdlant    exennscd    his 

ri^iit,  and  took  absolute  |)ossession  of  the  premises,  witb  ail 
its  stock  ot'  goods,  and  closed  the  sbop  until  the  4th  .Tanuary, 
bS()|,  when,  by  deed  of  that  date,  be  sold  and  conveyed  to 
lîiukc  ail  the  goods  and  merebandizes  in  and  about  and  upon 
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the  pi'einist.'s,  vvitli  aiso  tliu  unexpired  lease,  in  considération 
of  !52,2()0,  wliicli  lie  tlierebv  acknowledoed  to  hâve  received 
in  cash  fruni  tliu  purcliaser  Burke,  Durrell  hi.'cani(ï  a  party  tu 
this  deed  at  Appellant's  re(|nust,  ratitied  the  sale,  and  relin- 
(piislied  to  Hurke  ail  right,  if  any  he  had,  in  the  effects  sold. 
This  is  stated  in  the  deed.  At  the  tinie  of  Appellant  takiiiif 
))()ssession  of  the  goods  in  the  preniises,  and  of  his  saleof 
theni  to  Burks  in  his  own  nanie  as  lus  own  property,  he  knew 
that  Durrell  was  a  bankrupt,  that  he  hiniHelf  was  DurreH's 
creditor  for  upwards  of  80,000  as  the  représentative  of  I)nr- 
rell's  crelitors,  and  also  a  further  creditor  for  advances  and 
endorsenients  for  him  since  the  deed  between  them  in  Sep- 
teiuber  :  that  he  knowiniçly  allowed  l^urrell  in  his  own  namc 
U)  supplément  his  selling  stock  to  considérable  aniounts, 
dui'injLf  the  entire  period  receiving  the  proceeds  of  sales  and 
collections  for  his  own  account  ;  that  thèse  proceeds  came 
from  the  Appellant's  old  stock  purchased  from  McCJibbon  and 
also  from  Durrell's  piu'chase  of  new  goods,  and  from  collec- 
tions of  accounts  due,  and  that  the  sale  to  Burke  necessarily 
included  what  mav  hâve  reniained  of  the  orimnal  stock  un- 
sold,  as  well  as  of  the  new  goods  and  supplementary  pur- 
chases,  in  other  vvords,  the  goods  of  Respondents  and  others 
from  whoni  Durrell  ha<l  purchased.  As  .stated,  Durrell's  |)ur- 
cliases  UKmthly  averaged  about  !;i^!SOO,  wliilst  his  sales  were 
about  i?<)00.  In  this  jmsition  of  tliings,  Respondents  sucij 
Durrell  and  obtainod  judgment  against  him  on  the  12th.lii- 
nuary,  the  action  having  been  instituted  before  the  A])p('l- 
Innt's  sale  to  Bu^'ke,  and  the  judgment  was  followed  up  ly 
wi'its  of  sauic-(i rvi't  in  the  hands  of  the  Appellant  and  of 
Burke,  on  the  27th  of  the  samt,'  month.  The  tiars  .sa/.st.s  duly 
ajipeared  and  <leclared  that  they  had  nothing  belonging  to 
])urrell,  and  owed  him  nctthinij.  The  tleclaration  made  bv 
Burke  lias  not  been  contestetl,  hi^  having  paid  for  his  pui"- 
cha.se,  as  shown  in  his  deed  :  but  Respondents  contested  the 
A])[»ellant's  déclaration,  allecring  fraud  practised  b}'  Appel- 
lant against  the  creditors  of  Durrell  generally,  and  against 
Rcspomlents  specially,  anil  reipiiring  Appellant  to  account 
for  the  82,200  receiveil  in  casli  fnjui  Burke,  or  to  pay  tliriii 
their  debt.  lssu(*  was  thereupon  joined,  and  évidence  aildiiceil. 
It  is  from  the  record  and  from  tlie  wi'itten  and  oral  évidence 
contained  in  it,  that  the  preceding  statement  lias  been  drawn, 
and  it  will  be  apparent  that  Ap|>ellaiit's  pretension  to  retain 
exclusive  possession  of  the  wliole  aniount  of  the  ca,sh  received 
from  Burke,  must  be  ti^sted  by  his  own  acts,  by  which  the 
fair  and  lioiifst  riglits  of  the  [tartii's  will  be  siittled.  The  Ap- 
pellant well  knew  the  in.solvency  of  Durrell,  from  the  date  oi 
the  latter's  assignmeiit  to  assignées  l'or  the  benetit  of  his  ère- 
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(litors.  He  knew  that  he  was  Dun'eU's  creditor  i'or  the  aiuomit 

of  his  prcvious  indobteduess  to  his  former  creditors,  and  also 

to  hiinselt'  for  liis  later  advances  and  endorHations.    He  knew 

tliat  he  allowed  Durrell,  the  insolvent,  to  appear  as  the  actual 

shopkeeper,  and   to  niake  supplementaiy  purchases   for  the 

shoji,  which  was  actually  under  his  own  control.    He  knew 

that  lie  was  receiving  from  DurreU's  sales  and  collections  mo- 

ncy,  not  only  received  from  the  oid  stock,  which  was  clearly 

and  honestly  the  property  of  Appellant,  but  also  from  the 

new  stock  of  goods  purchased,  which   was  in  no  way  his,  and 

which  from  the  record  he  had  no  right  to  control  ;  and  finally 

he  knew  that  he  took  into  liis  possession  not  only  the  remains 

of  his  own  nnrealized  stock,  but  also  ail  that  remained  un- 

realized   of   the   supplementary  goods,   which   were   clearly 

cliiimable  by  DurreU's  new  creditors,  and  converted  the  whole 

to  his  own  profit.   There  can  be  no  doubt  of  this,  because  Ap- 

pollant  himself  admits  the  facts,  and  says  on /dits  et  (irticleH, 

"  tiiat  he  realized  by  his  sale  to  Burke,  from  those  goo<is,  &c., 

sold  to  him,  82,200,   which,  with  goods  bought  by  himself 

from  Durrell,  and  with  money  previously  received  from  him, 

paid  him,  Appellant,  for  the  sum  he  paid  McGibbon,  ($3,880), 

iiiid  also  for  advances  made  by  him  to  Durrell  in  payment  of 

goods  (purchased  by  Durrell),  also  for  rent  of  store,  assess- 

iiients,  &c."  Now,  although  Appellant  might  justly  claim  the 

proceeds  of  his  own  stock,  he  could  not  honestly  or  legally,  in 

the  face  of  DurreU's  insolvency,  appropriate  to  himself,  and 

for  his  own  advantage,  the  supplementary  goods  purchased 

by  Durrell   fx'om   others,  nor  retain  the  .*2,200    to    himself 

alone.  That  money  manifestly  represents  the  rights  of  other 

creditors  of  Duri'ell  as  well  as  of  Appellant,  which  he  cannot 

liold   without   fraud,  and   therefore   that   money   should   in 

f.iirness  and  justice   be  brought  into  Court,  to  be  acted  upon 

in  the  interest  of  DurreU's  creditors,  according  to  their  légal 

rights.  The  judgment  of  the  Court  below  is  quite  équitable  in 

tliut  respect,  but  must  be  corrected  in  the  figure  of  82,400  to 

S2,200,  and  with  the  addition  that  the  Appellant  be  adjudged 

to  pay  to  the  Respondents  the  costs  of  the  contestation  raised 

by  thom  against  his  déclaration  as  t'iern  saisi,  upon  the  said 

writ  of  attachment  ;  and,  finally,  the  whole  with  the  costs  of 

this  nppeal,  which  is  dismissed. 

MoXDELET,  J.,  d'hssentinri  :  The  only  question  is  whether 
tlie  sum  of  82,200,  which  was  paid  to  McDonald  by  Burke  for 
tlie  stock  of  Durrell,  should  be  distributed  among  thci  credi- 
tors of  Durrell.  I  do  not  think  that  this  mone}'^  should  go  to 
the  creditors.  for  this  reason  :  Nivin  and  others  became  cre- 
iHtors  of  Durrell,  .su bse(]|uently  to  the  purchase  of  the  stock 
iuxl  debts  by  Mcl^onald  ;  therefore,  in  my  opinion,  they  hâve 
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no  ri^lit  t<>  tins  inonoy.  I  havo  Itecn  ultofjfcther  at  a  loss  tu 
uriilorstînicl  on  wluit  principln  the  inajority  of  tlie  ('ourt  un^ 
dispost'd  to  allow  Nivin  and  otlier  en -(li tors  to  tak(!  posses- 
HÎon  oi'  this  uioney,  when  tho  transfer  to  McDonald  from  Mc- 
(}ilil)on  was  antorior  to  th(;ii'  l)ecoinin<^  creditors.  I  ain  of  opi- 
nion that  McDonald  acted  in  f^ood  faith  in  tlioso  transactions, 
and  I  havo  boon  unablo  to  seo  any  reason  for  nialviti<f  liim  pay 
thf  !?2,2()0  into  Court.  I  havo  therel'oro  to  dissent  froni  the 
judi^niont. 

])iiL'MM()Ni),  J.  :  I  nnist  say  that  I  had  Hotno  doubts  about 
pronouncinj,'  a  judgniont  in  tho  abscnct;  of  Bnrko  ;  but  it 
appoars  to  me,  aftor  reflection,  that  Murko  lias  no  interest 
whatevor  in  the  case,  becauso  no  attenjpt  lias  boen  inado  to 
assail  lus  title.  Tho  object  of  the  Plaintiffs  is  siniply  to  ^et 
frotn  the  hands  of  McDonald  the  suni  of  $2,200.  which,  as 
onc  of  Durrells  creditors,  lie  lias  appropriatiul  to  himself. 

AVLWIN,  J.  :  1  can  only  say,  in  the  languafije  niade  use  of 
rnaiiy  years  nyro  by  Sir  Alexandor  Stuart,  this  is  a  case  of 
stinkinj^  fraud.   I  sliall  say  nothin^  more. 

.Judtriiit'iit  conKrmed,  (except  as  to  error  in  the  amount, 
which  was  corrected),  MoNi)i:i.ET,  J.,  dissentivg.  (2  L.  IJ.  L.  J., 
p.  ir,l.) 

A.  and  W.  RoHEUTsoN,  for  the  Appellant. 

Poi'HAM,  for  tho  Respondents. 


APPEAL.— MUNICIPAL  ACT. 

Court  of  Queen's  Bench,  Mortreal,  Vth  December,  18()7. 

Présent  :  Aylwix,  J.,  Drummoxd,  J.,  Badoley,  J,,  and 

Mondelet,  j. 

Les  Dames  Reli/îieuses  Hosimtalikiies  de  St-.Tosemi  pk 
l'Hôtei.-Dieu  de  Montréal,  Defondants  in  the  Court 

bclow,    Aj)pellants,    (Vnd    CORPORATION    Dr    VILLAGE   de 

St-Jean-Baptiste,  Plaintiffs  in   the  Court  below,  Res- 
pon<  lents. 

llcld:  'J'hat  there  is  no  appoal  from  décisions  of  the  Suporior  iind 
Cirruit  (,'ourts,  under  the  Act  24  VictiC.  L'i>,iimeiKliii^  tlie  Lower  ("aiui- 
(hi  Coiisolklatod  Municipal  Act,  tho  aniending  statute  being  an  intégral 
part  of  tlie  original  Act. 

M.  OriMET,  for  Respondents,  moved  to  reject  the  apjieal 
taken  from  a  judgmont  rondered  bj'  the  Suporior  Court  on 
the  2!)th  Sept.,  18()0.  The  action  was  brought,  for  the  reco\  - 
ery  of  taxes  and  assessments  duo  to  the  Municipality,  under 
the  Lower  Canada  Consolidated  Municipal  Act,  C.  S.  L.  C. 
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0)\\t.  24,  and.uiKlor  tliis  act,  tho  riglifc  of  appoal  from  décisions 
n'iiilon'd  l)y  virtm^  of  it  is  takcu  away.  In  (Jroulx  v.  Corpo- 
ration de  la  Paroisse  do  St-Laurent  (1),  it  was  lield  tliat  thero 
is  no  appeal  from  a  judj>;nient  under  tho  Municipal  Act.  That 
décision  applies  hère. 

M.  R«Y,  Q.  C,  for  Appellants  :  The  action  is  not  broiight 
mider  tho  Municipal  Act  of  18(10,  but  under  tho  aniending 
statute,  24  V'ic,  c.  2f).  This  niakes  no  référence  to  thero  being 
no  appeal  from  décisions  under  it.  Tho  right  of  appeal  must 
lie  assumed,  unle.ss  expro.ssly  taken  away.  The  provision  in 
the  original  Act  is  not  applicable  to  actions  under  the  amend- 
ing  .statute. 

M.  OuiMET,  in  reply  :  Tho  amending  Act  is  an  intégral  part 
of  the  original  statute,  and  the  provision  in  the  original  Act, 
taking  away  the  right  of  appeal,  applies  with  oqual  force  to 
décisions  under  tho  amending  Act. 

HAixii.EY,  J.  :  The  Court  is  of  opinion  that  the  nioticm  mado 
hy  Respondents  must  begnuited.  The  amending  statute,  after 
iiiaking  certain  amendments  to  the  original  act,  enacts  (sec.  30) 
tliat  the  amending  act  shall  be  read  together  with  the  original 
iict,  and  thtre  is  nothing  in  it  which  does  away  with  the 
exclusion  of  the  right  of  appeal  contained  in  the  original  act. 
Tiiking  therefore,  tluî  two  acts  together,  inasmuch  as  this 
Court  lias  no  jurisdiction  with  respect  to  any  judgment  of 
tlic  Circuit  or  Superior  Court  rendered  in  virtue  of  the  ori- 
ij;innl  act,  so  it  can  hâve  nono  with  respect  to  judgments  un- 
(ici-  the  amending  act. 

M()X[)EI-ET,  J.  :  The  amendment  must  be  considered  as  an 
intégral  part  of  tho  original  act.  Motion  grau ted.  (2  L.  C.  L.  J., 
p.  IGO.) 
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11)  Lus  §§  1  et  14  de  la  Bec.  07  «lu  cli.  24  des  S.  R.  B.  C.  de  ISOl,  intitultf! 
"  Acte  oouuernaiit  les  ninnicipaliti'S  et  les  cliemiiis  dans  le  Has-C'iinadii," 
l'tiiifiit  en  oe»  lerines  :  "  1.  Tonte  personne  (|iii  .se  croit  lés^e  par  nn  jugement 
niidii  en  vertu  de  cet  acte  (;ï  moins  (|ue  ce  jugement  n'ait  été  rendu  en  pre- 
uiiiii'  in.Htanoe  par  la  Cour  de  Circuit  ou  ])ar  la  Cour  Supérieure)  pourra  en 
appt'lcr  à  la  (^ourt  île  Circuit  <laus  et  pour  le  comté,  ou<lu  district,  où  Icjnge- 
iiu'iil  aura  été  rendu,  et  ce,  île  lamanièi'e  suivante."  "  14.  Nul  jugement  rendu 
fil  vertu  du  présent  acte  ne  sera  infirmé  par  mie  autre  voie  que  ])ar  l'appel  ci- 
iiiiiit  prescrit,  et  nul  bi'ef  de  nvliovari  ne  pourra  émaner  et  nul  jugement  ne 
Ri'ia  infirmé  sur  bref  de  rrrfiorarl."  Il  a  été  jugé  sous  ces  dispositions  qu'il  n'y 
iiviiit  pas  d'appel  h  la  Cour  du  Banc  de  la  Reine,  siégeant  eu  appel,  d'un  juge- 
iiiciit  rendu  par  la  Cour  de  Circuit  et  condamnant  un  inspecteur  des  chemins 
l't  iioiits  à  payer  une  souune  de  $120,  uiontant  de  pénalités  imposées  par  la  loi, 
l>oui-  avoir  négligé,  pendant  un  certain  nombre  de  jours,  de  faire  faire  les  tra- 
vaux ordonnés  par  un  procès-verbal  étaldissant  un  chemin.  (Groidx  et  Corpo- 
riit'tim  (le  la  paroimt  (!,>'  ^(-Lam-enl,  C.  B.  R.,  en  appel,  Montréal,  2  mars  18H(J, 
l'rvM,,  .T.  en  C,  Ayi.win,  J.,  Mkredith,  J.,  Drummond,  J.,  et  Mondklkt, 
•I  .  K)  1).  T.  H.  C,  p.  170  ;  2  L.  C.  L.  J.,  p.  11  ;  10  J.,  p.  74,  et  15  R.  J.  R, 
'.'■.  p.  41.) 
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RECORD  FOR  PRIVY  CODNCIL. 

CoUHT  oi'  Quken'h  Hench,  Montréal,  !)tli  Miircli,  l«7l. 

Comm  DuvAL,  C.  J.,  Cahox,  J.,  Haikiley,  J.,  LouANCiEii, .)., 

<ul  hoc. 

Lemoine,  Appelant,  <ivd  LroNAis,  llcspoiidont. 

Hilii:  That  tliiH  Court  fiinuDt  iiiterfuro  witli  tlie  priiitiiip  of  tlio  rccoid 
for  tlie  l'iivy  ("ouiicil,  nn<l  ''aniKit  therefdro  ordor  Huit  uiily  l'ertuiii  poi- 
tioiiB  of  tlio  record  be  prititcd. 

DliVAL,  CJ.  :  An  a])])licati()n  i.s  niado  on  tlu;  part  of  ApjH'I- 
lant  tliat  a  portion  of  thf  record  wliicli  is  said  to  I>l'  ininiate- 
rial  niay  be  oinitted  Front  the  transcript.  H  is  impossible  for 
tlie  Court  to  coniply  with  this  recpiest,  liowevor  reasonal)!»;  it 
niay  secni,  unless  botb  parties  consent.  But,  when  tbe  appli- 
cation was  niade,  Uospondent  objectiîd.  Tlii.s  CJourt  must, 
therefore,  reject  the  application.  The  Privy  Council,  aftcr 
hearin<jf  the  case  on  the  nierits,  niif^ht  say  that  certain  pnpers 
had  been  oniitted,  and  ihat  they  would  like  to  hear  wliatvvore 
the  other  objections  wl.ich  had  been  taken  to  the  action. 
Motion  re8pectin<4'  printin^'  of  record  rejected.  (1(5  i/.,  j).  l)f)  : 
2  R.  L,  p.  73:î  et  4  11  /..,  p.  70.) 

J.  R.  FLEMlN(i,  for  Appellant. 

Leblanc  and  Cassidy,  for  Respondent. 


ACTION  TO  SET  ASIDE  A  DEEO  OF  SALE  FOR  FRAUD. 

PuiVY  Council,  14th  November,  1874. 

Présent:  Sir  James  W.  Colville,  Sir  Baknes  Feacock,  Sir 
MoNTAouE  Smith  and  Sir  Roheut  P.  Collier. 

Pierre  Guyon  dit  Lemoine  v.  Hardoin  Lignais. 

On  appeul  from  the  Court  of  Queen's  Bench,  Québec,  Canadii. 

Held  :  Tliat  a  Court  of  Ju8ti(;e  will  not  jïive  its  aid  to  a  person  mvk- 
iiiji  to  set  aside  liis  own  solenin  deed  of  .«aie,  if  it  appoars  tliat  lin  lias 
ii('(|uies('ed  in  it  for  years,  Iviii^  by  nntil  by  circunistances,  and  tin^ 
nxpenditure  of  capital,  tbe  snbject  niatter  of  tbe  salo  ban  «jreatly  iii- 
creased  in  value,  and  new  interests  bave  been  creaied  in  it;  bo  must  sue 
proinptly,  or  explain  tbe  dolay. 

On  tlie  27th  day  of  June,  1866,  the  Superior  Court,  in 
Montréal,  MoNK,  J.,  rendered  the  followini^  jud^rnient  in  tliis 
case  : 

MoNK,  J.  :  This  is  an  action  brought  to   set  aside  a  salo  of 
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certain  proporty,  on  tlio  .'U)tli  Octoltor,  1840,  t'roni  Mr.  uiul 
Mail.  Il('}^ni((r  to  Lionai.s,  tlio  Dcffiidunt.  Tho  l'iaiiitifi'.sucs  a.s 
tlic  r<'Mssî<nni((irf'  of  Mad.  Hcpiii-r's  riglits.  \\v  waitc»!  till  tlio 
'2!>th  Octolx'i",  liSôO,  t((n  ycars  lesn  one  day  aftcr  tlio  .salo,  and 
tlicu  lirouglit  liis  action,  In  rcadinf,'  ovcr  tho  allojjfation.s  of  tlic* 
])liailinf(.s,  it  i.s  painfnl  to  contoiuplat»;  thc  tono  ami  tlio  forco 
of  tlio  lan<fnai,'o  oinployod,  hy  which  fraud,  forco  and  violonco 
(if  cvory  doscriiitioii  aro  cliargod  a<(ain.st  I^ionai.s.  It  is  allogo»! 
tliat  lio  ccdiMpirod  witli  Ro<(nior.  a  proHij^ato  linsltand,  to  nso 
ovory  iMoans  ior  tlio  purpoHo  of  strij)piiig  tlu'  wif»;  of  tlio  lat- 
tor  of  ail  .sho  possos.so(l  It  i.s  paiiifnl  to  st.'o  a  follow-citizcin 
accii.sod  of  sueh  inonstruou.s  condnct.  Tlio  Hr.st  (pKstion  is 
wliotlKT  tlio  autliori/atioii  hy  Roj^iiior  to  liis  wifo  in  tlu  dood 
of  l(S4(i  was  void  or  not.  On  thi.s  (piostion  I  havo,  aftor  duo 
cxaiiiiiiation,  coino  to  tho  conclusion  tliat  tlio  authori.^ation 
i,nvoii  l)y  llofjnitir  to  liis  wifc  was  porfcsctly  lo<(al.  Tlio  ni^xt 
(|Uostioii  is  wliothor  tliont  was  any  fraud  in  tho  dood.  I  havo 
lookod  iiito  tliis  (piostion  with  a  groat  doal  of  caro,  and  I  tind 
no  (ividoiico  vvhatovor  of  fraud,  oxco[)t  in  tho  (^videnco  of  Clia- 
iiiilly  1)(^  Loriiiiior,  Mad.  Rognior's  son-iii-law.  Liouais  lias 
liccii  suhjoctod  to  a  cross-oxaiiiiuation,  unparalloUMl  in  niy 
cxpcrionco  for  its  lon<(th  and  niinutoniîss,  goinif,  it  niay  also  Ix» 
said  into  ail  tho  incidents  of  liis  lifotinio  ;  but  tlii^ro  is  vory 
littlo  iii  tliis  tliat  lia.s  anytliing  to  do  with  tho  case.  As  to  tho 
salo  itself,  it  is  certain  tliat  Lionais,  who  liold  certain  clainis 
u^^ainat  Mad.  Rogni(;r,  pros,sod  for  payinont.  At  tins  timo.  Ma- 
dame Rognior-  was  a  porson  of  vory  coïisiderable  nieans. 
Tliough  sho  owod  a  good  doal  of  nioney,  .sho  liad  ahundant 
iiioans  to  pay  lier  dobts.  Sho  possossod  valuablo  propertios, 
and  a  largo  nuiiibor  of  bailleur  de  fonds  clainis.  Why,  thon, 
did  sho  not  pay  Lionais  ?  Hor  ,son-in-law,  Chaniilly  Do  Lori- 
iiiior,  a  lawyor  of  long  standing,  and  presuniahly  of  niaturo 
t'xpoi  ience,  stated  the  reason  to  bo  tliat  lier  husband  would 
not  authori/o  hor  to  take  any  stops  to  pay  Lionais.  Could  she 
Mot  havo  boen  authorizod  by  a  judge  upon  a  suininary  péti- 
tion ?  De  Loriniior  was  awaro  of  this,  ho  said,  but  he  did  not 
want  to  interfère.  Lionais,  thon,  désirons  of  Ijoingpaid,  took 
soino  proliminary  stops  hy  Haisie-tirréf.,  &c.,  and  this,  it  is  .said, 
was  coercîon.  Thon  thore  were  pourparlers  and  intorvicîws  ox- 
tt'iiding  ovor  three  or  four  nionths.  Finally,  the  sale  in  (jues- 
tiiiii  froni  Mr.  and  Madame  Régnier  to  Lionais  took  place.  At 
tliis  timo,  Mr.  Beaudry  acted  as  tho  légal  adviser  of  Mad.  Ro- 
jfiiier,  but  lie  and  de  Lorimier  stato  that  she  agreed  to  the  .sale, 
Ixîcause  alie  wanted  Lionais  to  protoct  her  against  hor  hus- 
liiind  !  Stops  were  takon  to  prépare  the  dood  of  1846,  now 
sought  to  be  set  aside.  Beaudry,  exporienced  in  busino.ss  and 
aciiuainted  with  law,  as  representing  Mad.  Rognier,  drew  up 
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tho  (U'(m1  and  Mafliiinc!  llcfjnior  luul  it  in  lier  jJosHOHHion  (hirin^ 
scvenil  (lny.s.  Do  Lurimicr  kncw  ail  aliout  the  iiiatfccr,  and,  Ixt- 
sidos  ail  tliis,  thoy  took  tlu'  advic»!  of  twoottlii'  forcmnHt  nu'n 
in  the  profcsHion.  Now,  howiivci-,  it  is  iin-tcndcd  that  tlicy 
con.sulti'd  tlu'Hc  jjcntk'nion  foi'  tlu;  purposc;  of  Icttin^'  thcni 
s('(>  liow  skilfully  Lionais  was  \vindinjif  liis  ounapiraey  arouiul 
Ma<l.  Résilier.  This  is  a  iiiost  i-xtraordiiiary  prctt-nHion,  and, 
in  fact,  uttorly  ahsurd.  I  njust  say  tliat,  froin  thr  l)('<,'i'iniii^f 
to  tlie  end  of  C'haniilly  De  Loriniioi-'s  tcstiniony,  it  luais  on 
the  face  of  it,  tlie  Htanip,  I  will  not  say  of  falschood,  \t\\t  of 
moral  weaknoss,  and  contains  sonicthinj^  so  uinittcralily  alt- 
HUrd,  that  I  cannot  attacli  any  wcif^di  to  it.  Tlic  considci-ation 
for  the  sale,  in  which  Replier  intervened  and  anthorized  his 
wife,  waH  estiinated  by  Défendant  at  £4,rj()().  Lionais  nndcr- 
took  to  pay  .C2,()()0,  and  akso  to  pay  certain  debts  inentioned 
in  a  schedule.  It  is  alle^'d  that  this  list  was  a  déception, 
fahricated  l>v  Lionais.  But  there  is  no  évidence  wliatever  to 
Icad  Ine  to  tliis  conclnsion.  The  next  jMtint  is  the  coviri'  hltre 
hetween  R(!jfnier  an  1  Lionais  on  tlie  livd  Xov.,  hS4(),  thre(; 
days  aftur  the  sale.  It  is  said  thnt  this  was  frandtdent  ;  bnt,  if 
Regnitu"  was  interesteil  in  the  sah;,  he  had  a  perfcct  right  to 
enter  into  a  contre  lettre  with  Lionais,  provided  it  contained 
no  stipnlation  nnlitating  in  any  way  a<jjainst  the  rif^hts  of 
Mad.  Ref:fnier.  The  doennient  nuist  therefore  stand.  Thus  the 
•.çrounds  of  fraud  and  violence  urged  for  rescinding  the  sale 
tnnst  fall  to  the  fjronnd.  There  is  a  plea  of  prescription  of  ten 
yeara;  this  was  rightly  disniisséd,  becau.se  instead  of  ten  years, 
ten  years  less  one  day  elapsetl.  Froni  1M4()  to  LSô-i,  Lionais 
was  allowed  to  live  on  tliis  property,  anil  to  exnend  large 
suins  in  iniproving  it.  Then,  in  18.'j4,  Mad.  Régnier  sold  to 
Lenjoine  lier  rights  to  hâve  the  deed  of  184(5  set  aside.  It 
seems  very  extraordinary  that  lier  ailvisers,  légal  and  busi- 
ness men,  should  bave  allowed  lier  to  wait  so  long,  and,  in  an 
équitable  point  of  view,  this  inclines  the  Court  to  think  tliut 
they  had  sonie  doubt  aljout  the  inatter,  that  they  were  not 
sure  there  was  fraud  in  the  sale.  Hère  was  Lionais  living  like 
a  prince  upon  this  property,  and  Madame  Régnier,  as  alleged, 
starving,  and  tinally  dying  of  a  broken  heart,  and  for  eiglit 
years,  they  never  seemed  to  think  Lionais  to  be  a  iisurper  ! 
This  was  not  human  nature,  noteven  Chamilly  De  Lorimier's 
nature.  Even  his  léthargie  tempérament  would  hâve  been 
roused  up.  It  is  very  strange,  indeed,  that  the  parties  tlins 
allowed  the  moss  of  âge  to  grow  over  their  rights,  and  that 
then  Lemoine,  the  ce.ssionnaire,  waited  two  years  more,  and, 
just  as  the  clock  was  about  to  strike,  and  the  ten  years  to 
expire,  he  suddenly  woke  up  at  the  last  moment  and  brouglit 
the  présent  action.  Although  the  légal  prescription    lias  not 
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Immmi  acr|nin;(l,  I  luiv<>  no  licsitation  in  sayinpf  tlmt  tlic  facts  I 
liiivf  nicntioiHMl  havo  liad  j^irat  \Vfi;,'lit  with  nie.  Tlic  lu-xt 
|M)int  is  wliftliiT  tlii.s  laily  t'aih'il  tt)  ratit'y  tlic  di-fil  of  |M4(». 
Tinit'  lias  alniost  ratificd  it  l'or  lier,  lait  slic  aiso  took  stcpsfor 
tliis  purposc  wtun  slic  transtVnvd  tlic  C*i(M)(),  dnc  ii'-r  nndt'i* 
it,  to  J.  Htc  Lionais,  in  Mardi,  XM'.].  Supposin;,'  tlii.  tran.sfcr 
i'lf('ctcd  liy  t'nuid,  tln-rc  is  no  évidence  to  satisfy  tlie  Cuiirt 
tliat  it  vitinted  tlie  ratification.  Hut  tliere  is  more  in  this  case 
toiicliin^  tlie  IVand.  IJoiiais,  at'ter  lie  liad  niade  tlie  purcliase, 
seeiHs  to  hâve  lieen  dissatisfied  witli  it,  and  called  npon  Mr.  and 
Mad.  Ke^'nier  to  take  liacU  tlie  propeity,  tlie  very  propcrty 
uliicli  it  is  j)retended  lie  <fot  into  liis  ])ossession,  l»y  conspi- 
lacy  witli  the  ])roHi<;ate  liusliand.  1  Imve  to  look  at  tliis  déclar- 
ation of  liis  wisli,  and  see  wlietlier  lie  was  sincère  in  it,  or 
wlietlier,  as  l'IaintiH"  prétends,  lie  niei-ely  did  this  to  cover  np 
H  tninsaction  which  lie  was  at'raid  was  not  ail  rijjht.  I  caïuiot 
look  into  hiddeii  iiioti\e.s.  Lionais  ma}'  possihly  Ix  a  nian  of 
siicli  consoniniate  rascality  as  tt)  act  thns,  Imt  there  is  no  evi- 
detico  to  warrant  snch  a  conclusion.  Hiit  lu'  did  more  :  lie 
l>i'on<rht  an  .iction  to  hâve  the  deed  set  aside,  and  invoked  as 
a  iinllity  that  Madame  Régnier,  in  heconiini;  a  party  to  tho 
(ieed  of  sale,  nei,dect<'<l  to  comply  with  the  provisions  of  tho 
law,  which  ivcinired  that  a  married  wonian,  who  wishod  to 
dispose  oi  lier  immoveahh'  property,  should  first  appear  lie- 
tort'  a  judj^je  and  stat(î  that  she  freely  con.sented  to  the  .sale  of 
the  proj)erty.  Mr.  and  Mad.  ReL,'nier  appeared  in  the  suit,  and 
allowed  the  canse  to  stand.  In  the  meantime  a  law  (12  Vie, 
cap.  48)  was  passed,  which  <leclared  deeds  which  liad  lieen 
t'Xecutod  withont  this  formality,  to  lie  perfectiy  valid,  and 
tlnis  Lionais'  caiiso  of  action,  fell  to  the  ground,  and  lie  dis- 
(oiitimu'd  lus  action.  The  Court  now  cornes  to  tlie  (|U(^sti(in 
of  lésion.  On  this  jK.int.  the  two  (pit-stions  are,  what  was 
tlie  considération,  and  what  was  tho  va.lue  of  the  property 
wheii  it  wassold  {  'i'he  consideiaticMi  was  estimated  at  £4,ô0()  ; 
lait,  owing  to  tho  lenj^th  of  tinie  that  lias  elapsed,  it  is  im])os- 
silile  for  tho  Court  to  form  any  dotinito  concinsion  from  the 
l'viilence  as  to  tho  vaine  of  the  property  when  it  was  sold. 
Hère  a<fain  it  is  the  fault  of  the  Plaintitfthat  so  lon<f  a  period 
lias  elapsed.  It  is  inipos.sihlo,  tlu'i'efore,  to  .set  tho  deed  aside 
on  the  rjround  of  lésion.  Next,  it  is  imixirtant  to  look  at  the 
i(iiisidorati;>n  j,dven  by  Lonioine.  He  purchased  Mad.  Rof^nier's 
rinlits  to  havo  tho  doed  sot  asi<le,  for  .£1075,  ei<(ht  years  aftor 
tlie  exécution  of  tho  dood.  Tliis  shows  that  ho  did  not  look  upon 
the  spéculation  as  a  vory  sure  ono.  On  tho  nierits,  thon,  the 
action  niust  lie  dismissod.  Thoro  are  also  technical  difficultie.s 
which  would  havo  reqnirod  to  bo  romoved,  had  tho  Court 
takcn  a  dittbrcnt  view  of  the  case.  The  first  is,  that  there  are 
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three  or  four  parties  interested  in  the  cause  who  liave  net 
been  brought  into  the  record.  The  second  is,  that  the  heirs  of 
Régnier  hâve  not  been  represented.  In  this  particular  the 
Court  has  an  impoi'tant  pièce  of  évidence.  Régnier  trans- 
ferred  his  rights  under  the  deed  of  LS4G  to  one  of  the  niost 
honorable  nien  in  the  country,  of  tlie  highest  character  and 
position.  Surely,  then,  there  could  hâve  beim  no  fraud  con- 
nected  with  this  deed,  or  tlii.s  gentleman  would  not  hâve  had 
anything  to  do  with  the  transaction.  Theie  is,  lastly,  a  plea 
of  i/ruitfi  litigieux.  ïhere  cannot  be  the  sliglitcst  doubt  that 
Lenioine,  in  purchasing  Mad.  Regnier's  rights  to  ha\*e  this 
deed  set  aside,  purchased  a  droit  liti(jieiij\  Without  wishing 
to  stigniatize  the  transaction,  I  niust  state  that  this  is  beyond 
an}'  doubt.  As,  hovvever,  the  Court  has  decided,  on  the  nie- 
rits,  that  the  Plaintiff  really  acquired  no  right  j'.t  ail,  Mad. 
Régnier  having  herself  no  right  to  bave  the  deed  set  aside,  it 
is  unnecessaiy  by  the  judgnient  to  pronounee  upon  the  plea  of 
droits  litigieux.  The  following  is  the  reconled  judgnient: 
"  The  Court,  considering  that  Plaintiff  hath  not,  l)y  his  action, 
assigned  an.l  brought  into  t!ie  record  of  his  deuiand,  ail  the 
parties  interested  in  the  issue  and  décision  of  this  cau.se  :  and, 
jiarticularly,  aniong  others,  that  he  has  not  assigned  and 
brought  into  the  case,  the  heirs  or  représentatives  of  Madame 
Mot. arque,  nientioned  in  the  deed  of  sale  and  cession  (»f 
rights  of  the  30th  of  Octol)er,  1846,  as  a  party  to  tbe  sanie,  in 
whose  favoui"  the  paynient  of  a  life-rent  was  stipulated  in 
and  by  the  f=aid  deed  :  Jean  Baptiste  Lionais  and  Dame  Hen- 
riette Moreau,  wife  of  the  Défendant,  and  separated  from  him 
as  to  property,  both  of  whoni  hâve  beconie  and  are  pecuniar- 
ily  interested  in  the  resuit  of  this  suit,  in  the  manner  and 
form,  and  to  the  extent  shown  and  state<l  in  the  plea«liiigs 
and  testiniony  adduced  ;  the  Seigniors  of  the  Fief  I^gauche- 
tière  atul  tlie  Seigniors  of  the  Island  of  Montréal,  parties  inte- 
rested in  certain  sunis  tor  the  counnutation  of  the  lands  iii 
(|Uestion  in  this  cause  ;  and,  lastly,  the  heirs  or  representii- 
tives  of  the  late  Auguste  Régnier,  co-vendor  with  his  wife, 
Marguerite  Roy,  in  the  deed  of  sale  of  the  3()th  of  (Jctober, 
LS4().  Seeing  that  ten  years,  less  one  day,  were  allowed  to 
elapse  between  the  date  and  exécution  of  the  deed  of  .sale  to 
Défendant  last  above  nientioned,  and  the  institution  of  the 
j)resent  action  ;  and  t'iat  Plaintiff,  after  he  had  acquired  the 
alleged  rights  of  Madame  Régnier  to  bave  the  deed  of  the  30th 
of  October,  1846,  annuUed  and  set  aside  on  the  grounds  of 
fraud  and  lésion,  allowed  more  than  two  years  to  (dapse  with- 
out taking  légal  proceedings  to  that  efîect  against  Défendant, 
who,  for  a  perio<l  of  ten  years,  less  one  day,  had  reinained  iii 
peactïful  and  undisturbed  possession  of  the  property  in  que^- 
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tion  in  this  cause,  and  hatli   tlurinjr  that  period  in  good  faith 
niade  groat,  extensivi;  and   valuable   improvoments  and  amé- 
liorations to  and  upon  the  sanie  ;  an<i,  although  sueh  a  posses- 
sion be  not  a  légal  ground   of  defence   to    the  présent  action, 
yet,  from  it  results  a  presuniption  of  good  faith  on  tlnî  part  of 
the  Défendant,  wiiich  cannot  be  disreganU'd  in  the  décision  of 
this  cause  ;  and,  in  view  of  the  ecpiity  of  the  case,  this  fact  can 
in  no  wise  aid  the  pretensions  of   the  Plaintitf.  Considering 
that,  by  the  terms  and  stiimlations  of  the  contract  of  niar- 
riage  betvveen  Auguste  Régnier  and  Marguerite;  Roy,  executed 
at  Montréal,  by  and  before  notariés,  the  (Ith  of  July,  1885, 
Auguste  Régnier  and   Marguerite   Roy,   future  husband  and 
wife,  notwithstinding  the  express  exclusion  of  the  légal  coni- 
munity,  did  agrée  to  and   with  r;ach  other,  that  there  should 
be  a  conventional  and  partial  coniniunity,  {nue  romviuvdufé 
conventiovnclle  et  pariiMc),  existing  between  thein,  and  thrit 
this  stipulation,  in   ail  respects   légal  and  recognized  by  law, 
results  froin  the   foUowing  clause  in  the  afoi'esaid  contract  of 
iiiarriage  :  "  Cependtint  les  bénéâces  et  an(jinevt<iiiovft  appar- 
tiendront de  plein  droit  par  moitié  aux  dits  future  époux,  et 
li'iir  noi'tiront  nature  île  propre,  et  aux  leurs  de  leur  estoc, 
enté  et  lifpie."  Seeing  that,  by  the  contract  of  niarriage  afore- 
said,  between  the  parties  aforesaid,  there   is  to  be  found  no 
stipulation  whe''jby  thefutu'.e  husband  and  wife  should  enjoy 
and  appropriate  the  rents,   issues  and  revenues  of  their  res- 
P'  ctive  properties  separate  and  apart,  and  conaequently  that 
seeh  rents,  issues  and  revenues  fall  into  and  beconie  a  part  of 
the  aforesaid  conventional  and  partial  coniniunity  ;  and  con- 
sidering that  on  the  13th  of  July,  1885,  Auguste  Régnier  and 
Marguerite   Roy   were   niarried   under  the   opération  of  the 
above  recited  clause  in  their  contract  of  niarriage  ;  and  wliere- 
as,  in  and  by  a  certain  deed  of  sale  and  transfer,  executed 
liofore  notariés,  on  the  18th  of  April,  1838,  Chaniilly  De  Lori- 
mier,  and  his  wife,  Christine  Rachel  Cadieux,  sold  and  trans- 
ferred  to  Auguste  Régnier  and  to   Mmguerite  Roy,  his  wife, 
al!  the  riglits  and  elainis  they  uiglit  bave  against  Léon  Pin- 
sonnault,  iii  regard  to  certain  sales  of  real  estate,  which  three 
of  the  children  of  the   late   Pierre   Cadieux    had  before  that 
time  niade   to  Pinsonneault,  of  their  sliare  and  shares  in  the 
lialf  of  the   Cadieux  fariii,  and  which   is  in   (|uestion  in  this 
cause  ;  which  rights  and   ciaiins  had  previously   been   trans- 
fi'rred  to  De  Loriiiiierand  wife,  the  other  heirs  Cadieux.  And, 
whereas,  under  and   by   virtue  of  the  last  nientioned  deed  of 
sale,  the  aforesaid  Auguste  Régnier  and  his  wife  beeanie  pro- 
l^r'ctors  of  the  considération  nioiiey  and  the  balances  thereon 
lit' the  sales,  niath^  by  the  heirs  Catlieux  to  Pinsonneault,  and 
tliereby  acquired  the  right  to  claiiii   froni  Pinsonneault  the 
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price  of  three-fourtlis  of  tho  Cadieux  t'arm,  liy  them  sold  as 
above  mentionetl  to  PinHouncaiilt,  and  also  thc  viglit  to  en- 
force  a  recision  of  thèse  sales  in  défailli  of  paynient  of  the 
purchase  inoney  by  Pinsonneault.  Seeing  tbat  the  purchase 
inoïK^y  on  thèse  several  sales  thvs  ac(iuired  by  Auguste  Rég- 
nier and  lus  wife,  froni  Chaniilly  De  LoriiMier  and  his  wife 
Christine  Rachel  ('adieux,  ct)nstituted  an  increase  and  aug- 
mentation of  their  ))ro])erty  {furent  Jcx  héiipfiees  et  au(pne)i- 
t(itioiis)  in  the  ternis  of  their  contract  of  inarriage,  and  were 
niade  and  realized  during  their  inarriage,  and  as  such  fell  into 
the  eonventional  and  partial  coniniunity  existing  between 
Régnier  and  his  wife.  Considering  tliat,  by  the  deed  of  sale 
and  transfer  of  the  ÎÎOth  of  October,  184(),  executed  before 
notariés,  and  whereof  the  recision  is  sought  by  the  présent 
action,  on  the  ground  of  fraud  and  lésion,  Régnier  and  his  wife 
sold  to  Lionais,  the  Défendant,  aniong  other  properties,  real 
and  Personal,  the  aforesaid  l)alances  of  considération  inoney 
by  them  acquired  from  Chainilly  De  Lorimier  and  wife, 
and  which  balances  forined  a  part  of  the  eonventional  and 
partial  conimunity  existing  between  Régnier  and  wife,  and  of 
which  Régnier,  as  lier  husband,  was  the  chief  and  head.  See- 
in<r  that,  by  the  deed  of  sale  and  transfer  of  the  30th  of  Oc- 
tober,  184(),  Régnier  and  wife  sold  to  J)efendant  certain  real 
estate,  which  had  fallen  into  and  become  part  of  the  eonven- 
tional and  partial  conimunity  existing  beùveen  Régnier  and 
his  wife.  Con.sidering,  therefore,  that  the  <lccd  of  sale  of  the 
3()th  of  October,  184(),  was  niade  by  Régnier  and  his  wife 
to  Lionais,  not  only  as  persons  separated  as  to  property, 
but  also  as  comminïs  en  biens,  under  the  partial  commu- 
nity  existing  between  tliein,  and  to  the  extent  aï  that  coni- 
munity. And  whereas  the  contre  lettre  of  the  30th  October, 
184(î,  entered  into  between  Lionais  and  Madame  Régnier,  was 
so  niade  and  executed  to  settle  and  détermine  detinitively  the 
amount  and  sliarc  of  purciiase  inoney,  payable  to  Madame 
Regniei'  by  Lionais,  under  and  by  virtue  of  the  deed  of  .sale 
of  the  îiOth  October,  l.S4(j,  which  was  fixe<l  in  and  by  the  said 
contre  lettre,  at  the  suni  of  £4.500.  Seeing  that  the  contre  lettre 
of  the  3rd  of  Novenibei",  I.S4i;),  entered  into  by  and  between 
Lionais  and  Auguste  Régnier,  had  for  its  (abject  to  settle  and 
deterinine,  as  far  as  p()ssil)le,  the  sliare  and  amount  which 
should  become  pa3'able  to  Régnier  for  his  interest  in  the  pro- 
perties, crédits  and  rights  sold  and  transferred  by  the  deed  of 
sale  of  the  30tli  October,  184(),  but  that  from  the  nature  of 
the  stipulations,  and  the  tlien  undetermined  and  eventu.il 
character  of  the  considération,  it  was  and  is  difficult,  if  not 
impossible,  to  détermine  what  aiiunint  Lionais  undertook  and 
promised  to  pay  Régnier.    Considering  that  the  contre  lettre 
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of  the  3rd  of  November,  1840,  })etweon  Régnier  and  Lionais, 
for  tJi')  reasons  above  asHiiSfni'd,  was  not  illogal.or  injurious  to 
Madame  Regnier's  interests,  nor  did  tbe  sanie  in  any  way 
vitiate,  oi*  render  illejjfal,  voi<l  or  voidable  in  lavv,  tlie  autbo- 
rization  bv  Rejjnier  of  bis  wifo  in  tbo  dced  of  sale  of  tbe  3Utb 
of  October,  184(5.  8e(;ing,  moreovor,  tbat  it  docs  not  resuit 
froni  tbe  évidence  addnced  by  Phiintiti",  tbat  Défendant,  Lio- 
nais, eitber  alone  oi-  in  concert  and  confederacy  witb  otbers, 
practi.sed  or  eniplo^'ed  any  menaces,  tbreats  or  violence,  in 
(jrder  to  obtain  tbe  consent  of  Madame  Régnier  to  tbe  deed 
of  sale  and  transfer  to  Lionais,  of  tbe  8()tb  October,  LStfi. 
SceiniT  tbat  Plaintitt'  liatb  not  establisbed,  bv  letial  and  suffi- 
cient  évidence,  any  acts  of  fraud,  déception  or  .surprise,  alleged 
and  pi'etended  in  and  by  bis  déclaration,  to  bave  been  employed 
ov  practised  bv  Lionais,  in  référence  to  tbe  deed  of  .sale  and 
transfer  of  tbe  3()tb  October,  184(5,  but,  on  tbe  contrary,  tbe 
facts  proved  estaljlisb  tbat  tbe  parties  to  tbat  deed,  and 
piirticulai'ly  Madame  Régnier  and  lier  busband,  acted  freely 
and  witbout  coercion  and  resti'aiut,  and  witb  full  knowledge 
of  tbe  facts,  and  tliat  in  so  far  as  regards  tbe  Défendant 
Lionais,  tbere  is  no  proof  of  surpsise  or  coercion  practisetl  by 
liiiii.  And  seeing,  moreover,  tbat  Madame  Régnier  entered 
into  and  executed  tbe  .said  deed,  after  full  délibération,  \va.s 
iiided  by  tbe  ad  vice  of  relatives,  and  proceeded  upon  tbe 
counsel  and  advice  of  ennnent  lavvyers  of  great  expérience, 
ami  bolding  a  bigb  cbaracter  and  position  in  tbeir  profession. 
Sueiiig,  besides,  tbat  it  cleaily  results  from  tbe  testimony  ad- 
dnced, tbat  Défendant  Lionais,  by  divers  acts  and  })roceedings 
subséquent  to  tbe  date  of  tbe  deed  of  sale  of  tbe  30tb  Oct., 
184(5,  and  wbicb  deed  tbe  Plaintiflf  now  seeks,  by  tbe  présent 
action,  to  set  aside,  and  cause  to  be  rescinded,  upon  tbe 
j^Tounds  of  fraud  and  lésion,  bad  manifested  bis  désire  tbat 
thc  said  Régnier  and  wife  sbould  voluntarily  aniuil  and  res- 
cind  tbe  said  deed,  and  retake  tbe  ])roperty  to  bim  sold  and 
transferred  by  said  deed,  and  tbat  sucb  re-traiisfer  sbould  be 
niade,  as  proved  by  tbe  express  oH'ers  of  tbe  said  Lionais,  upon 
tenus  at  once  libéral  and  easy  for  tbe  said  Reiiiiier  and  wife. 
(  'oiisidering  tbat  Madame  Régnier,  witb  tbe  consent  and  légal 
fi])pi()bation  of  lier  busbaml,  on  several  occasions  and  by 
varions  deeds,  subse(juently  ratified  and  contirmed  tbe  said 
•  ieed  of  .sale  of  tbe  .'50tb  Oct.,  184(),  and  particidariy  by  tbe 
deed  of  the  2()tb  June,  184!),  nearly  tbree  years  after  tbe 
exécution  of  tbe  said  deed,  wbereby  Madame  Regnie'r  granted 
to  the  Défendant,  Lionais,  a  considernble  delay  for  tbe  pa^'- 
iiuiit  of  tbe  Hum  of  £2000,  part  of  tbe  purcbase  money  due 
îind  ])ayalil('  to  lier,  under  and  by  virtue  of  tbe  deed  of  sale 
of  tbe  30th  October,  184(i,  and  also  by  the  deed  of  transfer 
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flatod  31  st  Mai'cli,  1853,  neorly  seven  yearH  after  the  exécution 
of  tlu?  (leecl  of  30th  Oct.,  184(),  whei'eby  Madame  Rcjgnier 
transfcn-ed  tlie  aforesaid  amn  of  £2000  to  one  Jean  Baptiste 
Lionais.  (yonsidering  tliat  it  is  not  compétent  for  tliis  Coui't, 
in  view  of  the  parties  to  the  présent  action,  of  tliose  interested, 
but  who  are  not  parties  to  tlie  sanie,  to  enquire  into  and  adju- 
dicate  upon  the  lejjjal  ett'ect  and  validity  of  acts  in  wliich  tliird 
parties,  but  who  are  not  impleaded  in  tliis  cause,  hâve  or  liave 
liad  any  pecuniary  interest  or  liability.  And  whereas,  in  addi- 
tion to  fraud,  violence  and  surprise  employed  by  Lionais  in 
obtaininfif  the  sale  and  transfer  to  him  of  the  30th  Oct.,  184(5, 
it  is  alleged  and  contended,  that  the  Défendant,  Lionais, 
ac(pnr(>d  the  properties  enunierated  and  described  in  the  deed 
of  3()th  Oct.,  1840,  for  a  price  less  by  one-half  of  its  real  value  ; 
that  lie  vvas  ^uilty  of  a  fraudulent  déception  as  to  the  price 
and  considération  to  be  paid  for  said  ])r()perty,  i.  e.  lésiov 
against  Régnier  and  wife,  the  Court,  after  careful  considéra- 
tion of  the  évidence  adduced  on  the  part  of  the  Plaintiff  and 
Défendant,  which  testimony  is  of  the  most  contradictory  and 
conHicting  characttM-  as  to  the  value,  on  the  30th  Oct.,  I84(i, 
of  the  property  sold  to  Lionais;  and  after  mature  reflectioii 
upon  the  nature  of  the  ci'edits  transferred,  doth  déclare  and 
adjudge  that  the  alleged  lésion  i»*  not  proved,  and  that  the 
deeil  of  sale  of  30th  Oct.,  184(5,  Cc'nnot  be  legally  rescinded 
and  annuUed,  upon  the  proof  adduced  in  support  of  tins  pre- 
tension  of  the  Plaintitt",  inasnnich  as  it  is  manifest  that  the 
neglected  and  abandoned  condition  of  the  real  estate  at  the 
time  of  the  aforesaid  sale,  the  unforeseen  and  advantageous 
changes  which  hâve  occurred  since  that  date,  and  améliora- 
tions since  then  by  the  Défendant,  the  doul)tful  and  precarious 
character  of  the  crédits  transferreii,  render  it  difficult,  if  not 
impossible,  now,  and  in  the  présent  case,  to  establish,  l)y  légal 
and  sutïicient  proof,  the  real  value  of  the  property  transferred 
to  Lionais  at  the  time  of  such  sale  and  transfer;  and  seeing 
that  without  such  proof  it  is  not  compétent  for  tins  Court  to 
annul  oi-  rescind  the  aforesai<l  deed  upon  the  ground  of  lésion. 
Considering,  moreover,  that  it  is  difficult  to  détermine  what 
was  the  real  amount  of  the  considération  which  the  Défendant 
underto(jk  to  pay  to  Régnier  and  his  wif(!,  from  ihi  peculiar 
nature  as  regards  Regnier's  shai-e,  and  also  l)ecause  a  ]iorti()u 
of  the  pi'ice  to  be  paid  was  of  an  aleator^'  chai-acter.  Seeing. 
moreover,  that  it  appears,  by  the  évidence  adduced,  that  the 
Plaintitt',  Lemoine,  himself  paid  only  the  siun  of  £1075  for  tlie 
share  of  Madamt;  Régnier,  that  is  to  ,say,  for  more  than  one- 
half  oi  the  property  stdd  and  transferred  to  Lionais  by  dd'' 
of  30th  Oct.,  1840,  the  restitution  of  which  is  sought  by  tln' 
présent  action,  and  for  wliieh  <hare  Lionais,  eight  years  pre- 
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viouHly,  undortook  to  pay*  Madame  Régnier  the  suiu  of  £4500. 
Considering  tliat  for  thèse  reasons.  and  for  others  above 
uHsigned,  the  présent  action  cannot  be  niaintained,  nor  the 
deed  of  30th  Oct.,  184(5,  rescinded  and  annulled,  the  Court 
hatli  disniissed  and  doth  hereby  disniiss  the  présent  action 
witli  costs." 

On  the  lOth  <hiy  of  December  1870,  tlie  Court  of  Queen's 
Hench,  in  appeal,  at  Montréal,  (DuvAL,  J.  en  C,  Cauox.  J., 
Badglev,  j.,  Stuaut,  J.,  ad  hoc,  dissenting  et  Loranoeu,  J., 
(id  hoc,  dissenting,)  confirma  le  jugement  de  la  Cour  Supé- 
rieure. 

Opinion  de  l'Hon' rable  juge  LoUAXOER,  dissident:  L'Appe- 
lant, cessionnaire  de  Marguerite  Roy,  veuve  par  un  premier 
mariage,   de   Jean    Marie   Cadieux,  notaire  de    Montréal,  et 
épouse  en  secondes  noces  d'Auguste  Régnier,  du  niênje  lieu,  a 
intenté,  en  Cour  de  première  instance,  une  action  en  nullité 
d'une  vente,  faite  le  30  octobre  1840,  par  la  cédante  à  l'intimé, 
dun  terrain  d'une  grande  étendue  et  d'une  valeur  considérable 
sis  au  coteau  Baron.   Débouté  de  sa  demande,  il  s'est  pourvu 
contre  le  jugement.    Pour  apprécier  ses  griefs,  il  faut  d'abord 
résumer  la  contestation.    Le  libellé  de  la  demande  invoque  les 
faits  suivants:  Marguerite  Roy  était  i""- priétaire  du  terrain 
sus-mentionné,  et  de  diverses  créances  qui  lui  étaient  échues 
de  sa  communauté  avec  Jean  Marie  Cadieux,  son  premier  ma- 
ri, et  à  elles  attribuées  par  le  partage  do  cette  c(3nununauté 
avi'C  ses  enfants,  héritiers  de  Cadieux.  L'intimé  Lionais,  con- 
voitant ce  terrain  qu'il  t'ésirait  ac<juérir  à  vil  prix,  et  par  dos 
voix  frauduleuses,  nioyeiniant  la  promesse  de  la  moitié  des 
pi-ofits  nets  que   devrait  produire  cette  acquisition,  suborna 
Auguste  Régnier,  (jui  s'associa  à  s»  s  menées  frauduleuses,  lui 
apportant  l'appui  de  son  influence  maritale,  pour  tromper  sa 
feunne  et  l'engager  à  se  dépouiller  de  son  bien.    L'Intimé  et 
Régnier,  pour  forcer  Marguerite  Roy  à  vendre  ce  terrain  à 
ses  créanciers,  à  vil  prix,  firent  émaner  contre  elle  des  saisies- 
exécutions  et  des  saisies-arrêts,  en  satisfaction  d'un  jugement 
i)bteim  par  John  Francis,  contre  Thomas  Brown  et  F.B.  Blan- 
chard, (]ue  Régnier  s'était  fait  tninsporter,  et  (ju'il  avait  cédé 
en  partie  à  l'Intimé,  fai.sant  croire  à  .sa  fennne  iju'elle  était 
tenue  au  paiement  de  ce  jugement,  pendant  que,  de  fait,  elle 
n'en  était  pas  responsable.     Régnier  abusait  de  .son  influence 
maritale;  et,  au  moyen  d'artifices  et  de  menées  dolosives  con- 
certées avec  l'Intimé,  réussit  à  la  faire  consentir  à  veniire  ses 
biens  à  l'Intimé.    EfTectivement,  le  30  octobre  1841,  cette  der- 
nière lit  à  l'Intimé  un  acte  de  vente,  re(;u  devant  Lapparre, 
notaire,  des  terrains  en  (jU(!stion,  et  de  diver.ses  créances  dé- 
crites à  une  cédule  annexée  à  l'acte.    A  cet  acte,  Régnier  était 
partie  connue  vendeur,  av«  c  sa   femme,  et  pour   l'autoriser. 
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l'nr  l'jicttî,  les  vo!i(l«Mirs,  Réfrnior,  et  sa  fointno,  vondent  épile- 
int'iit  à  riiitiiiiô  tous  les  droits  (m'ils  avaient  sur  lo  tci-rain, 
échus,  par  le  ])artafTo  ei-haut  tneiitiouiié,  à  (jîeorofes  Hypolite 
Cadieux  et  tlanie  Christine  R.  ('adieux,  femme  de  Jean  Bap- 
tiste ('liamilly  de  Lorimier  et  Henriette  (kdieux  t'enrtno  de 
Chevallier  de  Loiimicir  enfants  de  feu  Jean  Marie  Cadieux  et 
de  Marguerite  Roy,  héritiers  du  premier,  et  par  eux  vendus 
au  nommé  Louis  Léon  l'insonneault  ;  desquels  droits  les  ven- 
deurs étaient  saisis  par  un  acte  de  transaction  du  18  avril 
1888.  Ces  droits  appa)'t<'naient  en  totalité  k  Marguerite  Roy 
(]ui  lc!s  avaient  ac(|uis  d(^  ses  deniers.  Régnier  n'y  avait  aucun 
titre,  et  il  était  même  alors  endetté  envers  sa  femme  pour  des 
sonniies  considérables  s'élevant  à  au-delà  de.  £8,000  pour  prix 
non  remployé  <le  propres  aliénés.  Cette  vente  a  aussi  compris 
les  actions  résolutoires  de  Régnier  et  sa  fennne,  résultant  des 
créances  cédées  et  mentionnées  à  la  cédule  annexée  à  l'acte, 
icelles  étant  pour  prix  de  v(mtes  de  lots  cpii  avaient  fait  partie 
du  terrain  vi-ndu.  C'ette  vente  fut  faite  pour  le  prix  de  £2,000 
payable  à  Marguerite  Roy  autoi-isée  par  son  mari  à  la  l'eccvoir, 
ci>mmesuit:  £2o()  apivs  rol)tenticm  d'une  sentence  de  ratiti- 
c.itk)n,  £ôO()  dans  8  ans  d»;  la  date  de  la  vente,  et  £500  cluicpie 
année  suivante,  jnsf|u'au  paiement  <lu  montant  entier, avec  in- 
térêt payable  par  trimestre  de  £30,  (un  de  ces  trimestres  ayant 
été  payé  d'avance  à  la  dite  Marguerite  Roy,  lors  de  la  passa- 
tion de  l'acte,)  et  aussi  pour  la  somme  de  £100,  pris  on  consi- 
dération des  droits  de  Régnier  sur  les  choses  vendues,  de 
laquelle  somme  il  a  accusé  réception  et  donné  (piittance.  La 
vente  fut  de  plus  faite  à  la  charge  par  l'Intimé  de  payer  à 
Josephte  Monar(|Ue,  veuve  de  feu  André  Roy,  à  l'acquit  des 
vendeurs,  une  rente  annuelle  de  £08,  pour  la  première  année,  et 
de  £50  pour  les  années  .suivantes,  la  vie  durant  de  la  crédit- 
rentière,  qui  était  âgée  de  85  ans.  Au  dire  de  l'Appelant,  le 
capital  ,1e  la  rente  ne  valait  pas  .£100.  Par  l'acte  de  vente,  l'In- 
timé s'est  également  engagé  à  payer  à  l'acquit  des  vendeurs, 
les  dettes  |)assives  énumérées  à  une  autri'  céduh;  annexée  à 
l'acte,  et  également  aux  messieurs  du  Séminaire  de  St-Sulpice 
de  Montréiil,  et  aux  So'urs  de  l'Hôtel-Dieu  de  Montréal,  une 
sonune  de  .£100,  due  par  Chamilly  de  Lorimier  et  Christine 
R.  Cadieux,  si  tant  était  dû  ;  et  si  les  dettes  ne  s'élevaient  pas 
à  ce  montant,  la  dittérence  devait  être  payée  à  Marguerite 
Roy.  Il  fut  convenu  (pie  l'Intimé  aurait  le  droit  de  commuer 
ie  terrain  vendu,  et  que  s'il  y  avait  des  oppositions  à  la  sen- 
tence de  ratification,  l'Intimé  aui'ait  le  droit  de  résilier  la 
"■ntf,  en  doiniant  un  avis  à  cet  efiét,  dans  les  six  mois  (|ui 
'  Ment  suivre  la  demande  en  ratification.  Par  une  contre 
•. .;,!<•  faite  entre  Régnier  et  l'Intimé,  le  8  novembre  184(), 
LApparre,  notaire,  a  dressé  acte,  les  parties  déclarèrent 
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i|Uo,  par  l'acte  do  vente  fuit  par  Régnier  et  sa  feinino  k  l'Inti- 
mé, il  avait  été  stipulé  (jue   la   vente  était  faite,  enti'e  autres 
consitléi'ations.  pour   le  ))rix   de  £100  payé  à  Réfçnier  ;  (pie, 
dans  le  vrai,  Ré<fnier  n'avait  aucun  droit  à  cette  somme,  ni  en 
tout  ni  en  partie,  mais  que  la  considération  pour  la(|uelle  Ré- 
sinier avait  consenti   à  l'acte,  était,  (pi'apn'is  l'obtention  de  la 
sent-nce  de   ratification,  et  le  paienient  de  toutes  les  sommet; 
et  deniers  stipulés  payables  à  Marguerite  Roy,  et  de  c(;lles 
(|Ue  l'Intimé  avait  promis  payer  à  son  ac(|uit  et  à  celui  de  Ré- 
gnier, déduction  Faite  de  tous  les  frais  nécessaires  pour  obte- 
nir la  sentence  de  ratification,  la  perception  des  créances  cédées 
à  l'Intimé,  la  possession  des  cboses  vendues  et  la  commutation 
des  droits  seigneuriaux  ;   et,  après  l'accomplissement  des  obli- 
gations contractées  par  l'Intimé,  en  vertu  d'une  contre-lettre 
passée  le  même  jour  (pie  l'acte  de  vente  entre  les  nu^'inea  par- 
ties, d<ïvant  le  nu'^me  notaire,  le  surplus  en  actif,  soit  (!n  ar- 
gi'ut,  créances  et   lots  de  terre,  serait  divisé  par  moitié  entre 
Régnier  et  l'Intimé  ;  (pie  ce  partage,  en  cas  de  diiliculté,  serait 
l'olijet  d'un  arbitrage  ;  et  (pic,  dans  le  cas  où  l'Intimé  voudrait 
disposer  des  terrains  vendus,  pour  ac(piitter  les  engagements 
contractées  par  l'acte  do  vente  v.t  la  contre-lettre,  il  lui   s(M'ait 
loisible  de  le  faire  en  consultant  R(''gnicr.  Après  avoir  récité  les 
l'iiits  (pli  pivcèdtint,  rAp])elant  ajoute  (|ue  Marguerite  Roy  n'a 
consenti   à  la  vente,   ((u'en   consécpience  des  repnwentations 
fanss(!s  et  frauduleuses  de    R(>gnier  et  de  l'Intimé,  et  (]Ue  la 
considération   mentionnée  à   l'acte  de  vente,  n'en  a  pas  été  la 
vraie   considération,  ai)isi  (pi'il  appert  à  la  contre-lettre   en 
(l(!rnier  lieu  citée  ;  (pie  le  consentement  de  R('gnier  à  la  vente, 
et  l'autorisation  accor(l(^(!  à  sa  feunne.  ayant  été  donnés  en  con- 
se()uence  du  traité  frauduleux  fait  avec  l'Intimé,  et  pour  la 
considération  exi)riinée  dans  la  contre-lettre,  étaient  illégaux, 
nuls  et  de  nul  effet  ;  (pie  le  consentement  do  Marguerite  Roy 
Il  la  vente,  et  l'autorisation  par  elle  re(;ue  de  son  mari,  ont  été 
obtenus  par  l'Intimé  |)ar  dol,  arrachés  par  violence,  et  sont 
entachés  do  fraude  ;  (pKi   le  prix  de  vente   stipulé  à  l'acte  nt; 
s'élevait  pas  à  un  huitième  de  la  valeur  réelle  de  l'héritage 
vendu,  et  que  cette  vente  a  été  entachée  de  lésion  d'outn!  moi- 
tié; que  l'Intimé,  le  jour  de  la  vente,  a  pris  possession  de  l'im- 
iiieuble  vendu,  et  a  recouvré  les  créances  à  lui   cédées,  s'éltî- 
vant  à  £2,82ô,  qu'il  a  toujours  refusé  de   rendre  à  Marguerite 
lî-oy;  (pie  les  sommes  et  deniers  que  l'Intimé  s'était  engagé  à 
payer,  à  l'acquit  de   Marguerite   Roy,  n'étaient   pas  dues  par 
elle,  mais  (pie  Ré'gnier  et  l'Iiitiiné  lui  avait  fait  croire  (|u'elle 
les  (levait  pour  l'engager  à  consentira  la  vente  ;  que  la  somme 
(le  £750,  comprise   parmi  ces  dettes  comme  due  à  John  Fran- 
cis, en  vertu  d'un  jugement  rendue  sur  saisie-arrêt,  émanée  à 
la  poursuite  de  Francis  contre  Thomas  Storrow  Brown  et  F. 
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li.  Hlanciiîinl,  eiitro  les  mains  de  Réginer  et  de  Marguerite 
Roy,  la  dite  sdirimc  de  £750,  étant  le  montant  réuni  de  deux 
jug«;Tnent.s  rendus  contre  eux  à  la  poursuite  de  Brown,  avait 
été  compensée  et  éteinte,  par  un  montant  plus  considérable 
due  au  dit  Régnier,  en  vertu  d'un  transport  à  lui  fait  par 
Francis,  le  17  octobre  1844  ;  (jue,  par  un  acte  r('(;u  devant  La- 
parre,  notaire,  le  4  aoiit  liS54,  Marguerite  Roy,  étant  autori- 
sée de  Régnier  partie  à  l'acte,  a  cédé  à  l'Appelant  tous  les 
droits,  noms,  raisons  et  prétentions  à  elle  appartenant,  résul- 
tant de  la  nullité  de  l'acte  de  vente,  à  l'aison  de  la  fraude, 
lésion,  ou  à  aucun  titre  quelcon(]ue,  et  généralement  tous  les 
droits  et  actions  qu'elle  pourrait  avoir  contre  l'Intimé,  à  tous 
titres  et  en  vertu  de  tous  actes  (|Uelconques,  ce  transport 
ayant  été  fait  pour  valeur  suffisante.  L'allégation  suivante, 
ti<i,duit(!  textuellement,  complète  le  corps  de  la  déclaration,  et 
précède  les  conclusions  :  "  Et  le  Demandeur  allègue  qu'en  ver- 
tu des  prémises  et  en  loi,  la  dite  prétendue  vente  est  fraudu- 
leuse, viciée  et  entachée  de  fraude,  et  est  nulle  et  de  nul  effet, 
pour  défaut  d'autorisation  légale  et  suffisante  de  la  part  de 
Régnier,  et  parce  que  la  considération  mentionnée  au  dit  acte 
n'a  pas  été  la  vraie  considération  d'icelui  et  du  consentement 
de  Régnier,  et  de  l'autorisation  par  lui  donnée  à  Marguerite 
Roy  ;  mais  que  la  vraie  cause  de  ce  consentement  et  de  cette 
autorisation  a  été  la  cause  frauduleuse,  illégale  et  immorale 
mentionnée  dans  la  contre  lettre  ;  parce  que  par  la  vente, 
Marguerite  Roy  a  été  lésée  au  delà  de  la  moitié  du  juste  pi-ix 
de  son  héritage,  et  parce  (|u'elle  n'a  consenti  à  l'acte  que  par 
erreur,  et  en  conséquence  des  représentations  fausses  et  frau- 
duleuses de  Régnier  et  de  l'Intimé,  sans  lesquelles  elle  n'eût 
pas  c(jnsenti  à  la  vente,  ignorante  qu'elle  était  des  menées  illé- 
gales et  frauduleuses  de  Régnier  et  de  l'Intimé,  et  du  traité 
immoral  fait  entre  eux  ;  parce  (|ue  l'Intimé  a  obtenu  cette 
vente  par  fraude  et  collusion  prati(|uées  entre  eux  ;  parce  que 
le  dit  acte  a  été  obtenu  par  l'Intimé  au  moyen  des  fausses 
représentations  faites  à  Marguerite  Roy,  par  Régnier,  à  la 
connaissance  de  l'Intimé,  et  par  connivence  avec  lui,  et  \rdr 
l'Intimé  lui-même,  que  Marguerite  Roy  devait  les  sommes 
portées  à  la  cédule  B,  annexée  à  l'acte  de  vente,  Régnier  et 
l'Intimé  connaissant  parfaitement  (ju'elles  ne  devaient  pas  ces 
sommes."  L'Appelant  termine  ce  chef  de  la  demande  en  allé- 
guant que  l'Intimé  n'a  jamais  rien  payé  sur  le  prix  de  ventt'. 
Par  ses  conclusions,  l'Appelant  conclut,  à  ce  que  l'acte  dv 
vente  soit  déclaré  frauduleux  et  illégal,  entachée  de  fraude  l't 
de  dol,  et  obtenu  par  dol  et  artifice  et  par  collusion  fraudu- 
leuse entre  l'Intimé  et  Régnier,  et,  nul  par  défaut  d'autorisa- 
tion maritale  :  et  parce  que  cette  autorisation  a  été  accordi't' 
frauduleusement  par  Régnier,  avec  la  connivence  et  par  la  cul- 
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lusion fie  {'[ntinié  ;  à  co  (|Ue,  pour  les  causes  éiuunéives  ilatisla 
déclaration,  h^  dit  acte  soit  résolu  à  toutes  tins  (jue  de  droit, 
et  (|Ue  Marj^uorite  Roy  soit  déclaré  n'avoir  pas  cessé  d'être 
propriétaire  des  choses  vendues,  depuis  la  date  de  la  dite 
vente  jus(|u'au  transport  de  ses  droits  faits  à  rAp[)elant.  Le 
reste  des  conclusions  tend  à  faire  déclarer  l'Appelant  conune 
eessioruiaire  de  Mîirc^uerite  Roy,  propriétaire  des  choses  ven- 
dues par  acte  de  vente,  et  condamner  l'Intimé  à  les  lui  resti- 
tuer. Pour  ne  mentionner  ici  que  les  défenses  sur  lesquelles  il 
n'a  pas  été  adjugé,  l'Intimé  a  plaidé  par  une  première  excep- 
tion péremptoire,  (pie  l'Appelant  n'était  pas  dans  les  dix  ans 
Hxés  par  la  loi,  pour  intenter  son  action  en  nullité  ;  mais  ci'.tte 
exception  est  évitltMiunent  mal  fondée,  puisque  l'acte  de  vente 
a  été  passé  le  trente  octobre  LS'ii),  et  (jue  l'Intiuié  a  été  assigné 
le  2!)  octobre  1S5(),  avant  l'expiration  de  la  dixième  année,  et 
le  3()4e  jour  de  la  neuvième.  Far  une  anti-e  exception  l'Intimé 
plaide  (]ixe  la  vente  n'a  été  entaché  d'aucun  vice,  que  Mar- 
;j^uerite  Roy  a  été  véritablement  autorisée  et  (pi'elle  n'a 
éprouvé  aucune  lésion  ;  que  le  jour  de  la  vente,  et  devant  le 
notaire  (|ui  en  a  re(;u  l'acte,  une  contre-lettre  est  intervenue 
entre  Mar«>uerite  Roy  et  l'Intimé,  par  laquelle  le  Défendeur, 
en  sus  des  oV)lij^ations  assumées  par  l'acte,  s'est  enj^aj^é  à 
payer  à  Marj^juerite  Roy  une  sonnne  adtlitioimelle  de  £l()(),  et 
à  faire  discontitmer  toutes  les  oppositions  faites  par  ilivers 
individus  à  une  demande  en  ratification  de  titre  alors  pen- 
dante, faite  par  Macpherson,  Crâne  et  C()mpa<''nie,  à  (pli  Mai-- 
ifuerite  Roy  avait  vendu  son  terrain,  les(pielles  oppositions 
avaient  pour  effet  la  conservation  d'hypothèipies  pour  plus  de 
Î'IOO  ;  (|Ue  le  prix  de  vente  que,  tant  par  le  premier  acte  tpie 
par  la  contre  lettre,  l'Intimé  a  promis  de  payer,  s'est  élevé  à 
la  somme  de  £4,145  10  4,  outre  la  pension  viatjfère  payable  à 
-losephte  Monarque,  la  mère  de  Marguerite  Roy,  d(î  £()(),  pour 
la  première  année,  et  de  £.50,  pour  les  années  subséipientes,  et 
i,u'il  résulte  de  la  nature  des  engagemerits  contractés  par  l'In- 
timé, connue  prix  de  vente,  que  cette  vente  ne  peut  pas  don- 
ner lieu  à  rescision  pour  lésion,  vu  (pie  les  obligations  de  l'In- 
timé sont  d'une  nature  aléatoire,  ce  (jui  rend  le  prix  incertain, 
vu  la  durée  incertaine  de  la  vie  de  la  crédit-nMitière.  LTne 
troisième  exception  allègue  (pie  le  piix  originaire  (pi'il  s'est 
«iigigé  à  payer,  était  plus  élevé  (jUe  la  valeur  des  choses  ven- 
dues ;  (ju'il  a  fait  à  ce  prix  le  supplément  mentionné  dans  la 
cniitni-lettre  du  trente  octobre  lS4(i  ;  (px'il  a  payé  Marguei'ite 
Koy  et  à  son  ac(put  les  .sonunes  de  deniers  stipulées,  et  (juc 
rA[n>elant,  aux  droits  de  Marguerite  Roy,  est  non  recevable 
dans  sa  demande,  vu  qu'il  n'ott're  pas  à  l'Intimé  le  rembourse- 
iiKiit  de  ce  (pi'il  a  pay(\  Suit  le  résumé  de  la  quatrième  excep- 
tion assez   incohérente,  et  dont  je  ne  saisis  pas  bien  la  poi'tée 
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léj^ale,  miii.s (juc  j'iiimlvHt!  poiii*  rciidn^  lUi  coiiipN'fc  la  oiiiitiHfra- 
tioii,  <'t  aussi  parer  cpic  pliisiciirs  des  laits  (picllc  artitrulc  sont. 
iK'ct'ssairt's  à  l'inti-lli^cncc  du  liti;,'»'.  Le  27juilirt  ISTi,  |)ar 
acte  i'«'(;u  devant  liarroii,  notairt',  André  IJoy,  liour^t'ois  de 
Montréal,  et  Maric-iloscpht»!  MonnicpK!,  dont  il  a  déjà  ('té  l'ait 
iiu'ntion,  les  père  et  uù'i'c  de  Mai'^Micritc  Hoy,  Hfi'iit  donation 
(iutn'-vit's  à  Jean  Mari(^  C'adictix  et  Mar^nicritf  Itoy  sa  l'cnniic, 
de  la  torro  dont  fait  partie  le  terrain  vendu  à  l'Intiiné,  à  lu 
char<^e  d'une  jtension  viiijifère  et  annuelle  de  C-')(),  non  iiielie- 
tal»l(^,  au  décès  du  prenuer  mourant  des  donateurs.  (Jet  im- 
meuble est  tombé  dans  la  counnuiiauté  des  donataires,  .lean- 
Mnrie  ("adieux  est  décédé  en  l.s:{;{,  laissnnt  |)our  ses  liéritieir 
tpiatre  entants,  nés  dt;  son  mai-ifi^fe  avec  \lar<.fuerite  lioy, 
8avt)ir,  l'antidéon  <  ieori;(?-llypolite,  Marie-Wacliel  et  llen- 
riiîtte  ('adieux.  Au  décès  de  .lean-,\larie  ( 'ndiiiix,  la  commu- 
nauté était  propri(''taire  de  In  t(»talit.é  de  la  terre  en  ipiestion, 
à  la  réservi'  de  (|nel(|Uis  arpents  dont  M.  ( 'adieux,  comme  clicF 
il(;  la  coiiununauté,  avait  dispt)sé  à  coiistitut  :  di'  sorte  i|Uii  sa 
mort  une  moitié  du  terrain  restiiut  est  échue  à  Mnruiiei-ile 
h'oy,  pour  sa  part  dans  Im  commuii.niii',  et  l'autre  moitié  l'iit 
attriluit'e  aux  (piatre  enTauts,  connue  ln'ritiei's  do  leur  pi'ri'. 
Le  l(!  mai  l<S:U.  ilenrictti'  ( 'adirux,  alors  épouse  de  ( 'lie\a- 
lier  lie  jjorimier,  vendit  à  dean  ria[»tiste  ('iianiilly  de  I^oi'i- 
mier,  tous  ses  droits  mobiliers  et  innnobiliei's  dans  la  succes- 
sion de  .son  jière.  Le  partage  de  la  terre  fut  t'ait  le  MO  octobre 
lîSo-t',  par  acte  re(;u  devant  Labadie,  notaii-e,  entre  Mari^uerite 
Uoy  et  ses  enfants,  et  la  moitié  de  la  terre  l'ut  attribuée  à 
cette  dernière.  Le  0  juillet  iNIia,  Mar^^uerite  Roy  a  contracté 
mariage  avec  Auguste  Régnier:  ce  mariage  fut  précétié  d'un 
contrat.  rei;u  devant  Lukin,  notaire,  par  leipiel  hs  époux  sti- 
pulèrent séparation  de  biens,  et  que  chacun  des  conjoints  joui- 
rait des  liens  à  lui  ap])artenant,  mais  ipie  cepemlant  les  luMié- 
tices  et  augmentations  i]ui  .seriient  faits,  {)enilant  le  marinnc, 
appartiendrait  de  })leiu  droit,  |)ar  moitié,  à  chacun  des  futurs 
é[ioux.  Le  2()  avril  IS;}"),  par  acte  reçu  (tevant  Bédouin,  no- 
taire, Georges  Cadieux,  un  des  (piatre  héi'itiers  de  .Jean-.Ma- 
rie  Cadieux,  vendit  à  Ijouis  Léon  l'insomieault,  eiicanteiu'  de 
Montréal,  sa  part,  .savoir,  un  ipiart  dans  la  moitié  de  la  dite 
terre.  Le  1<S  mai,  \S'.]'),  \y,ir  acte  devant  lîi'ault,  notaire,  .lean- 
Baptiste  t'hamilly  de  Ijorimier  et  Rachel  Cwidieux,  vendirent 
aux  même  Pinsoinieault  leurs  droits  à  cette  terre,  savoir:  une 
moitié  dans  la  moitié  d'icelle,  ou  un  (piart  dans  la  totalité  d'i- 
celle.  Le  27  avril  1S35,  par  acte  devant  le  même  Brault, 
notaire,  (Jeorges  H.  (^adieux  vendit  à  Jean- Baptiste  Chamilly 
de  Lorimit^r  le  prix  de  vente  à  lui  du  par  Piusonneault,  de 
sorte  que  ce  dernier  et  sa  fennue  se  trouvaient  les  créanciers 
de  Piusonneault,  pour  les   trois  quarts  du  prix  de  vente,  par 
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lui  (ItV  tant  f'H  vertu  de  son  ac(|iiisiti(iii  de  ((cor^^cs  H.Ca- 
(liciix,  (|n(' il(!  c  Ht' (le  (If  lidriinicr  et  sdii  ('iiousc.  Le  I.S  avril 
|s;'S,  Jcari-Maptistc  Cliaiiiilly  de  Loridiier,  et  sdii  ('«[Maisc,  v<'n- 
diii'iit  à  Mart^iu-rite  Hny  et  à  Hi-Lfiiier,  ces  deux  ditlereiits  )>rix 
de  vente  dus  par  l'ilisoruieault  ;  et  l{(''^'tder  et  Mai'^'Uerite  l^\y, 
cctti'  dei'iiière  fouiuie  (N)Miiiiuii('  eu  iiieiis  iiM'V.  sou  nmri,  Hout 
devenus  les  croanciers  de  l'iusonneault,  à  raison  de  son  actjui- 
silioii  «lu  prix  des  ti'nis  (piarts  <le  la  terre  ('-cliue  aux  héritiers 
(  'adieux.  Le.'JO  oelulire  lHi-(i,  Mar;4\ierite  Koy  avait  cessé  d'être 
proprii'taire  d'une  partie  de  ses  propres  droits,  l'Intimé  cepeii- 
d;iiit  a  ac(|uis  le  ri'sidu.  \'ers  la  lin  tle  l'année  I.S4:},  Mai-^ue- 
riti'  lioy  a  divisé  eu  lots  pour  être  tirés  au  sort,  une  ^frandi; 
partie  de  la  moitié  de  tei'ie  à  elle  échue  p<air  ses  droits  d«( 
(•oinmunauté.  Après  ]v,  tiraj^n'  au  sort,  mais  avant  le,  :{()  octohre 
is+lî,  elle  a  couM'utio  des  titres  d'ac(|uisition  aux  itidividus 
iui\(|Uels  le  s(a-t  avait  l'ait  échoir  «lilh'-rents  lots.  Le  !.'{  dé- 
(r,id>re  |S|.!{,  elh;  a  vendu  \\n.r  un  acte  devaid,  (Juy,  notaire,  à 
(ieoie-e  W'atsoii  et  'l'Iiomas  l'eel,  liri(iui' tiers,  de  .'Montréal,  \\\\ 
lot  lie  terre  de  cin(|  ai'peiits  de  front,  |iar  1(14  pieds  de  pro- 
l'iiiideiir,  l'oiMiifint  20  lots  de  la  dimension  di'  cent  pieds,  formés 
p;ir  la  division  faite  de  la  terre  en  lots,  lors  du  pai'tn;4C.  Dans 
le  terrain  vei)ilu  à  Watson  et  IVm'I,  il  n'y  avait  ipie  ciiK]  lots 
!ip|iartenarit  à  Marguerite  lloy.  I^e  surplus  n'ajijiartenait  ni  L 
.NI.nL,'Uerite  lloy  ni  à  h'én^iiiei',  mais  aux  créanciers  de  l'inson- 
nejiult,  par  la  cession  du  iS  avril  I.SI{<S,  h  etix  faite  par  de 
liiiriiiiier  et  son  é[)otise.  Ils  sont  ])arvenus  à  fain;  résilier  la 
Vente  faite  à  l'insoinieault,  et  ce  suri>lus  de  terrain,  au  dire  de 
rintimé',  pai'  telle  résiliation,  est  tondiée  dans  le  domaine  de 
Hi'ifiiier.  Le  II  avril  l(S44,  Marj^uerite  Hoy  avfut  encore  ven- 
ihi,  par  acte  reçu  devant  (lihh,  notaire,  à  David  L.  McIMierscm, 
Sîiiiniel  Crâne  and  Janie.s  Patterson,  comiriereants  et  associ(''s 
(le  Monti'éal,  1(S  lots  (le  la  dimensioti  mentioiuiée  au  partage. 
Klle  avait  encore  vendu  à  Ovide  Ii(d)lanc, /'cuier,  notaii-e,  par 
acte  re(;u  devant  (!il)l),  notaire,  deux  lots  de  la  dite  terre,  for- 
mant neuf  lots  oi'ieiiiaires  :  et  encore  à  d'atitres  itidividus 
iiuiitionnés  à  l'acte  de  vente  du  ;}()  octohre  IS4(),  trente-six 
autres  lots,  formant  en  total  (i7  lots  de  ti-nr,  (pii,  par  l'acte  en 
dernier  lieu  mentionné,  ont  été  réservés  spécialement  et  ex- 
ceptés de  la  vente.  Les  lots  i'éserv(''s,  à  l'exception  d'un  des  lots 
Vendus  à  Ovide  Lehlanc,  étaient,  aux  é])0(]Ues  où  Mari,'U(;rite 
lè'V  les  a  vendus,  dune  petite  valeur.  La  ]»ropriété  «pie  l'In- 
timé a  ac([uise  de  Mar<:fuerite  Roy  était  le  •'}()  octol)re  lcS4(), 
date  de  l'actjuisition,  dans  un  état  <le  dépradation,  de  rrrand 
idtandon  ou  de  peu  de  valeur.  Les  créances  cédées  à  l'Intimé, 
jiar  l'acte  de  vente  et  qui  provenaient  des  ventes  que  Margue- 
rite Roy  avaient  faites,  des  lots  de  terre  rései'vés,  étaient  de 
pou  dt"  valeur,  vu  (ju'tdlea  résultaient,  en  grande    partie,  de 
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vciitt'H  dont  lu  liiisc  ('tiiit  un  tinijL^f  un  Hoit,  (|iif  Ifs  prix  tlo 
vi'iitc  «''l/iiifiit  cxIiorljitiiiitH,  ot  <|Ut'  les  bTriiins  rtaii-nt  ^itvi''m 
<riiy|)()tluM|nt's.  Mar;^iirritt'  K<>y,  uprt's  uvuir  tfiinsport.i'  h  l'Iii 
tiiiu'  une  eiviinct'  cniitrc  OviJi'  Lclilmu',  lu  icrim  fllt'-iiM*'iii(t. 
l'tiniii  les  ciV'iiiuM's  c(''(|»''cs  à  l'Iiitiiiit',  se  trouvait  Cfllc  diif  |»iu' 
W'iitson  X:  l*»'t;l,  ct!iix-ei  rfrusmit  de  payer,  à  raison  d'Iiypo- 
tlit''<|iu's  (pli  j^MU'vaifiit  la  pi-opric-té  pai-  eux  acfpiisc,  l'Iiitiint''  a 
('•to  olilii^é  t\r  la  ruprnidii'  li  une  épixpie  oii  elle  ('-tait  r/MJuite  à 
une  valeur  nominale,  et  de  leur  pay(!i'  CTT)  ;  l'intinié  a  épiouvé 
des  diflieultés  sendilaMes  jtiir  i'up|)ort  à  toutes  les  eiéances  cé- 
dées, (pli  ne  valaient  pas  dans  leur  int(''^frité,  la  soniiiic!  de 
CIOO,  le  'M  octobre  lS4().  Ii(!  Dérendeiir  n'a  pas  aj,d  j)ar  (|(tl  ou 
artifice,  il  n'a  pas  surpris  Marguerite  lioy,  (|ui,  au  lieu  d'avoir 
été  lésée  a  liénélicié  par  son  contrat  avec  l'Intimé,  (pii  s'est 
cnj^af^é  à  lui  payer  la  pleine  valeur  des  choses  vendues.  Les 
valeurs  (|Ue  l'Intime  s'est  en^a;.^é  de  t'(Mirnir  à  Mar^ueritt! 
Iloy,  en  sus  de  la  rente  via;^^('re  à  Joseplite  Mon...'(|Ue,  (pli 
avait  hypotliè{pie  sur  le  tenain  à  lui  vendu,  et  (pli  est  inter- 
venue à  la  vente,  s'élevaient  à  £.'},!)Sr)  l(i  4,  outre  la  hoiiiuk!  de 
tldO,  (|u'il  a  pi'omis  payer,  par  la  contre-lettre,  (pli  reni'eniic 
de  plus  la  stil)ulation  (pie  la  soiinne  de  .£1,8!),")  I(i  4,  (pie  l'In- 
timé  ne  devait  payer  (pie  sous  deux  mois  du  la  sentence  de 
ratification  par  l'acte  ori^dnaire,  serait  exinildc  sans  délai,  l'iii' 
la  même  contre-lettre  l'Intimé  a  pris  l'enj^aifement  de  l'aire 
di.scontinucr  les  ojipositions  t'ondé-es  sur  des  liypoth('(|Ues, 
créées  |)our  ])lus  de  C2,0()0,  sur  h-  terrain  vendu  à  Macl'lier.son, 
Crâne  et  l'atter.son,  et  ])roduiteH  par  les  civanci(!rs,  sur  la  de- 
mande en  sentence  de  ratification,  faite  par  les  dits  Macl'liir- 
8on,  Crâne  et  Fatter.son.  Cette  contre-lettre  a  élevé  à  .£4,14') 
10  4,  le  prix  de  vente,  en  sus  le  la  rente  viap'-re  due  à 
Jo.sephte  Monanpie,  et  des  sommes  (pie  l'Intimé  s'était  ohliné 
de  débourser,  j)OUr  faire  discontinuer  les  oppositions  ci  liuut 
mentionnées,  (pji  s'élevaii^nt,  connue  on  vient  de  le  dire,  à 
X2,()()().  11  n'y  a  pa.s  eu  de  concert  i'i-auduleux  eiiti'e  Ué^niiir 
et  rintimé;  la  contre-lettre  du  îi  novembre  l!S4(j  entre  Hi^nicr 
eu  rintimé,  n'établit  aucune  pivsomption  de  fraude,  U(''j^iiier 
étant  lui-même  vendeur  per.sonnel  de  certai'i  >  droits,  en  vertu 
de  l'acte  de  vente  du  80  octobre  I84(i;  <^t  ]<  s  )ti[)ulati()ns  por- 
tées dans  la  contre-lettre  étaient  de.s  conventioiis  léj^ales,  ayant 
pour  base  une  aliénation  dans  laquidle  i)  éi^t  jK'r.sonnelleiinut 
intéressé.  La  contre-lettre  n'a  rien  a.ssurê  à  Ré<rniei',  et  elle  ne 
lui  a  pas  été  avantafreusc!,  si  l'on  considère  tjue  la  propriété 
vendue  par  Mar<fuerite  Hoy,  l'avait  été  dans  sa  vraie  valeur. 
Llntiiué,  avant  l'institution  de  l'action,  (;t  le  tran.s|)ort  fait  à 
rAp[)el!int,  avait  rem])li  les  oblit^ations  par  lui  contract(''es  par 
l'acte  de  vente.  Cet  acte  n'est  ))as  résoluble,  pour  cau.se  de  li- 
sion,  vu  (pi'une  partie  du  prix  de  vente  consiste  dans  la  \nvs- 


mi 


r 


DE   LA    PROVINCE   HE  QUIÎHEC. 


non 


l{('.(fiiicr 


tiitioii  iruiK'  l'fiitt'  viiit,'(''r»',  et  l'A|ip*>liini  n'est  pius  proprit'-tiiir»' 
dos  (Ii'ttits  <|u'il  <''iinii('i'  «laiiH  nuii  net»',  ji'f ritiiné  Cftiiclut  crttf 
(•\('('|iti(>ii,  ])iir  II)  tlfiiiHiKlf  <|Ut'  r  Appelant  soit  (leiioutt'.i't  .sul>- 
sidiiiireniciit,  il  uflVf  le  supplémnit  tlu  ])ri.\,iiu  eas  où  il  serait 
•  léclaiV"  que  la  vente  a  étt'  faite  pour  moins  de  la  valeur  (I(îs 
choses  vendues.  .l'ai  parlé  du  moyen  de  l'Appelant  fondé  sur 
In  h'sion  d'outre  moitié,  et  des  réponses  de  l'Intimé'  à  ce  elief  ; 
je  dois  dire  de  suite,  (pie  jo  le  ui'^li^erai  dorénavant,  la  (pies- 
tioii  de  lésion  d'outi'e  moitié,  suivant  l'iiiinion  (pie  je  me  suis 
t'oniK'  du  liti^^e,  ne  pouvant  pas  avoir  il  iillueuee  sur  sa  d»''ei- 
sion,  l'ar  la  einiiuième  exception  l'Intimé  allèj^ue,  (pi'il  a  fait 
des  d(''penses  et  amélioi-ntions  sur  les  terrains  vendus,  et  (pie 
Mar^^njei'ite  lloy  a,  le  '{[  mai  I.S(i:{,  retiré  de  .lean-lîte.  fiionais, 
commis  de  Moiitr(''al,  à  (pli  elle  l'a.  le  mêm(!  jour,  transpoi'tée,  la 
créance  à  elle  appartenant  t^n  vertu  de  ract(!  de  vente;  1(! 
tr.inspoi't  fut  sii;iiifié  à  l'Intimé  et  ratifié  par  Réj^nier.  Ce 
traiispoi't  a  désaisi  Mari^uerite  Hoy  de  sa  crt'ance,  et,  dans  le 
cas  où  la  vente  stîrait  rt''Solue,  l'Intimé  a  le  droit  il'exiifer  de 
l'Appelant  un  cautionnement  (pi'il  ne  sera  jamais  troultlé  par 
le  cessionnaire.  Ijes  conclusions,  i|e  cette  exception  sont  à  cet 
effet;  "  et  demand(!  (jue  l'Intimé, au  cas  où  l'action  serait  main- 
tei\ue,  soit  autorisé  à  retenir  l'immeuMe,  juscpi'à  l'tindiourse- 
nient  des  iini)enses  et  améliorations  estimalde  par  exj)ertise." 
'Pelles  sont,  pour  ne  pas  pai'ler  maintenant  de  la  demande  en 
rtîtrait  litigieux,  formulée  dans  1  >  cours  d(!  l'instance;  ])ar  l'In- 
timé, et  ilonc  il  sera  (piestion  en  dernier  lieu,  les  moyens  de 
di'feiise  de  l'Intimé,  iiioyt'ns  (pli,  à  proprement  parler,  ne  sont 
pas  la  matiî'r  '  d'exception  péremptoire.ou  Hnstlo  non  recevoir 
contre  la.  demande,  mais  sont  plut('"it  des  (léné(^ations  spéciales 
des  moyens  d(*  l'Appelant,  ('es  défenses  .sont  cependant  sulli- 
suntes,  p(nir  permettre  »i  l'Intimé  (Uî  comliuttre  chacune  des 
propositions  énoncées  par  l'Appelant  lors  de  la  plaidoirie,  au 
.soutien  de  son  appel,  et  de  .soutenir  chacune  de  celles  (ju'il  a 
lui-même  invcxpiées,  pcair  défendre  le  jugement  dénoncé.  Pour 
les  lins  du  présent  litige  cela  sufHt.  Il  serait  oiseux  de  men- 
tionner les  l'épouses  et  répli(pies  de  l'Appelant,  en  autant 
([u'elles  ne  font  (pie  corroliorer  les  moyens  de  la  demande,  et 
comliattre  ceux  de  la  défense,  ainsi  (pu;  l'Appelant  les  a  déve- 
lop])('s  dans  sa  plaidoirie.  C'e  .serait  anticiper  (ai  répéter  (pie 
d'analy.ser  ici  ces  répli(jues  et  réponses  (pii  entrer(vnt  dans  les 
iiKiyens  des  parties  pour  les  soutenir  d'un  cnU'\  (;t  les  repous- 
ser de  l'antre  ;  moyens  (pi'il  faut  analyseï",  comme  (dles  les  ont 
ex))os(''s  dans  leurs  factums  aussi  savamment  élahoivs  (pie 
volumimnix  et  utiles  au  délibéré,  et  dans  la  plaidoirie  des 
deux  C(^tés  également  hahile.  Les  moyens  d*;  ''Apjielant  sont 
donc  le  <U)1,  la  violence,  la  fraude  à  la  loi,  »;t  It;  défaut  d'auto- 
risation maritale,  J(.inné  par  Auguste  Régnier  à  Marguerite 
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Koy,  pour  l'ImbilitiT  à  consentir  la  v<'nt(\  ('oiiinic  h-s  vicps 
dont  est  ufl'coté  lo  contrat,  les  nulliti's  invoi|ii('i's  sont  i\f  «Ii-mx 
sortes:    inilliti's  relatives  et  nullit(''s  nlisohies.     Les  relatives 


S( 


tnt  le  'loi,  la  violencte  ;  les  aîisolues,  la  tVande  à  la  loi  et  le  <l« 


Vaut  d'autorisation  maritale.  <  V's  nullitt's  de  deux  ordres  sont 
('ifalenieid;  sujettes  à  ]>reuves,  M\ee  cette  dlUV-rence  <lans  les 
(filets,  (|ue  proiivf'es,  les  premières  ne  vicient  le  contrat  «pia 
certaines  conditions  détcrmini'es  par  les  cire  onstances.  et  <pie 
les  secondes  l'annullent  de  plein  droit.  Kii  (pieKpics  Hifucs, 
rappelons  les  principes  fpii  doivent  dt'eider  eitti- eausi-.  j>rin- 
cipes  ('lénienlaires,  en  vérit('',  mais  (pii  pourraient  être  ouMiés 
dans  la  midtitude  des  faits  (pii  en  rendent  l'application  ditHcile. 
Le  (loi  (pli,  suivant  Liilx'oii,  dont  In,  (h'tinition  a  ete  detiniti\<'- 
nient  acce|)t(''e  ])ar  la  science  du  droit,  consiste  dans  tout  arti- 
ti(;e,  supercherie  et  niano'uvre  piati(pi(''s  pour  circonvenir. 
tnaiiper  et  duper  un  autre,  oiiitiis  cdUitlihiK.  falhicin  niurlii- 
iiiifii'  <t(l,  circii }))r('ii  iciidii))!,  /(il/oid ii.rn,  ilfri/iituin iii.  \jii 
l'raudt!  ou  le  dol,  est  une  cause  de  nullité,  lors(|Ui-  les  niano-u- 
vres  pratiipK'es  par  I  une  des  parties,  ou  à  ,'^a  connaissance, 
sont  telles  (pie,  sans  celîi,  l'auti'e  piirtie  n'iiuiait  pas  c«)ntra<-té, 
i  1  iie  se  pri'sume  ]>!is  et  doit  r^vc  prou\  ('■.    ((  Vdc  (  'ix  il,  jict.  M!*."!.  ) 


L 


l  violeuce  ou  la   crainte  est  une  CîUise  de   nullité,  soit  <iue 


soit  e.\erc«''e  ou  produite  pur  la  pnrtie  au  profit  de  Ia<pielle  le 
contrat  est  lait,  ou  j)ar  toute  autre  personne,  (Idem.  art.  !t!t4.) 
Ija  crainte  ])ro(luite  par  vi(^)leiice  ou  autrement  doit  ("'tre  une 
crainte  raisonnalile  et  présente  d  un  mal  séiieiix.  (  )n  a  *''-^;ui\. 
(ïU  cette  matii-re,  à  l'âet",  au  se.xe,  au  cai;u't('re,  et  à  la  condition 
d(>s  jM'rsonnes.  (  Idem.  art.  !)!•.").)  Si  la,  violenct'  n'est  <nrinie 
contrainte.  I(''trnle,  ou  si  la  crainte  n'est,  (pie  celle  produite  par 
(pichpi'un  dans  l'exercice  (11111  droit  (pii  lui  a]ipartiiiit.  il  n  y 
a  ])as  cause  (|('  iiullit*',  mais  cet  te  cause  existe  si  on  emploie  li-s 
t'ornialités  de  la  loi,  ou  si  on  menace  de  les  em])loyer,  pour  iiin' 
causi>  injuste  et  ilK'^ale.  alin  d Cxtoi'iuer  un  consenteiiienf 
(  Idem.  art.  !MIN.)  (^>iioi(pii'  cette  demande  soit  antérieure  au 
(  "ode,  jeu  ai  cite  1«  s  dispositions,  parce  (pi  elles  expriment 
nettement  les  principes  de  l'ancien  droit  (pii  sont  d'ailleiir-^ 
ceux  du  droit  civil.  L((  co(le  dit  à  (pielles  conditions  le  di  I  an- 
nulle  le  contint:  (piant  à  la,  violence,  il  ne  l'ait  (pi'en  detinir  li 
nntui  et  en  soumet  les  cHéts  à  l'arliitra^^^e  des  triliunaux.  La 
fraude  I  la  loi  est  une  présomption  lénale  (nii  corromjit  le  con- 
trat, et  dispense  de  toute  autre  pi'ciive  celui  en  faseiir  dinpiel 
ellt!  existe,  (art.  1"2U!>.)  (,)uant  au  d(''faut  d'autorisation  mari- 
tale, il  est  une  nulliti''  d'or(lre  pulilic  ipie  rien  ne  peut  corrii,"  r. 
La  demande  étant  |)oiirsuivie  par  un  cessioiinaire  dont  le  titii 
a  été  impuj^né  à  la  plaidoirie,  et  ampiel  on  ;i  opposé-  le  retrait 
liti^'ieux,  examinons  d'aliord   si  étant  intentt'c  par  la  cédante 
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e\ait  reu.ssir;  sinon,  il  sera  inutile  <!«•  jr,- 
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'U'V  U  validité  du  titre,  et  re\c('i»tii)ii  tlu  n-tniit  litifificnx,  et 
(lîiiis  le  eus  t'oiiti'iiirc,  il  i'îuiilpu  le  raiiv.  Supposons  donc  c|Ut' 
l'A])i)('lniit  l'ut  ici  .Mari^ucritc  Hoy  ou  ses  liéritici-s,  et  voyous 
coimiient  il  dt'vcloppc  ses  moyens  énoncés  <  n  termes  <:rénéniux 
dans  sa  déclaration.  L'Appelant  ]iiéten<l  (pie  riutimé  convoi- 
tait, poui*  les  ac(piéi'ii',  à  vil  prix  et  ])ardes  nioyi'Us  artificii'UX, 
les  liiens  de  Mai'jfuerite'Hoy,  à  elle  (''clius  du  chef  do  la  com- 
iiiunauti'  avec  sou  ])reniier  mari,  et  aloi's  l'-ponse  en  secondes 
noces  du  ilit  Auguste  lié^fiiicr,  (pli,  à  la  connaissance  «le  l'In- 
timt',  dilapidait  la  Corinne  de  sa  l'eiinno  et  vivait  do  ses  dé- 
pouilles. Pour  ))arvenir  à  ses  fins,  llritimé  s'assura  le  concours 
de  H<'\i;niei'  en  lui  promettant  la  nioitii'-  des  pi-ofits  nets  (pu; 
devait  procurei'  la  ruine  de  sa  femme:  et  tous  (jeux  .se  mirent 
à  l'o'uvre.  N'oici  le  plan  (pi'ils  imaginèrent  et  (pi'ils  menèrent 
à  hoiUK»  lin  Au  moyen  de  jui^cments  rendus  contre  Mai'tjue- 
lite  Koy,  l't  l'oiidi's  sur  îles  créances  (pie  {{('"^niier  s'était  t'ait 
tiansportei',  et  dont  il  céda  partie  à  l'Intimé,  les  hiens  de 
Mareuerite  lioy  t'iu'ent  saisis,  et  lit'-Lîuier  ipii  cachait  soimieu- 
cément  à  ,sa  l'enuue  sa  pai'ticipation  à  la  saisie,  lui  re})ré.senta 
lintimé  comme  l'auteur  de  cette  saisie  et  le  maître  de  .sa  i'or- 
lui  i'xai,féra  à  fle.ssein  le  chiirro  do  ses  ilettes  pa.ssives, 
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pour  liu  taire  envis.-in-ci  sa  l'uine  eonmie  inevitalilo,  et  la  per- 
suada (pie  le  seul  moyen  de  s*'  tirei"  d'eiiiharras  était  de  vendre 
sa  teri'e  et  les  cr(''ances  dont  il  a  ('•!('■  t'ait  mention,  à  rJntimé, 
(pli  paierait  ses  dettes  et  lui  assurerait  en  sus  ini  capital  pro- 
(liiisaiit  ini  revenu  siitlisant  pour  vivre.  Mari^uerite  Koy, 
t'eiiiiiie  crédule  et  .'^aiis  e\p(''ri(nce.  ceilant  à  l'intluence  de  .son 
mari,  toinha  dans  le  )'ii''i;t'.     !\lle  consentit,  sur  les  fausses  ri 


présentations  de  ce  dernier,  accompa^niees  des  menaces  c 
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('ette  sente  l'aile  cil  apparence  par  Marguerite  Hoy  et  Kée;iiier 
à  l'Intime,  fut  en  réalité  l'.iile  à  l'Intime  et  K(''eiiiei'  conjointe- 
lueiit.  Le  prix  sti|iu'(''  |  ■. air  la  terre  et  les  cr(''ances  veii- 
ihies  l'ut  un  |iiix  \il  et  de  1pi;iii.  uip  au-dessous  de  la  moiti('' 
lie  la  \;i,leur  de  I  imnieiilile  xciidu  et  des  el'eances  (•('•ili'es.  La 
Miinnie  de  Cl'/()  stipulée  par  l'acte,  et  meiuioiniee  comme 
liayee  à  Ht^nier.  pour  \aleur  de  ses  droits  diins  les  choses 
vendues,  fut  l'i'auduleiisement  stipuli'-e  pour  tenir  Mar^;UiU'ite 
lîoy  dans  r(>ri'eur.  ("etle  somme  navait  ]ias  été  payée  à  Hé- 
i;iiier,  (pli  n'avait  nul  droit  dans  lo  (  hoses  vendues.  Cette 
intervention  simuli''e  de  |{(''^nier  comme  vendeur,  sa  (pl.'dité 
n''elle  d'aC(pi(''reur,  et  la  t'ausseti'-  de  rall(''i,'ation  relative  à  la 
l'ccption  de  la  somme  de  ,t  .00,  apparaissent  par  la  contro- 
li  tire  du  '\  novemhi'e  |S4n,  pass(''e  entre  l'Intimé  et  Ré<fnier. 
Ndii  seulement,  l{i''nnier  et  !'lnlim('' acipiirent  à  vil  prix,  mais. 
par  une  comltinaisoii  de  strata;,f('mes  et:  d'ai'titices  mise  en  jeu 
par  l'Intimé,  j)ar  moyens  de  transports  arrachés  à  Mai<fuerite 
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Koy,  par  lii  frunik',  lîiqiU'lh^  il  onj^^afjoa  à  céder  son  prix  de 
vt'iitc  à  (It's  atlidés  (jui  ne  lui  donneraient  l'ien  en  ivtour. 
Il  lui  fit  perdi'iî  son  prix  de  vente.  Tout  ce  (|u'elle  a  jamais 
re«;M  est  la  soiimie  de  .£.S0,  (pie  lui  paya  llntiiné,  lors  de  la 
])!i,ssation  de  l'acte,  ])our  un  trimestre  «l'intéi'êt  sur  le  capital 
di'  X2()0()  :  et  p;ir  le  transport  du  i-este  du  l)ri.\,  elle  s'est  mise 
dans  l'impossiliilité  de  ne  jamais  rien  recevoir.  ])e  sorte  que 
pour  £'M),  Marguerite  Roy  se  ti'ouve  s'être  dépouillée  non- 
seulement  de  sa  terre,  valeur  de  plus  de  £2,000,  mais  <le 
créances  au  montant  de  .£2,S75  en  faveur  de  l'Intimé,  (pii 
pour  prix  de  sa  fraude,  de  son  dol,  de  ses  menées  dolosives, 
et  de  sa  collusion  avec  Kéi^nier,  accapare  une  fortune  consi- 
dérable enlevée  à  Marffuerite  Koy.  J)e  l'ensemble  de  ces  faits, 
l'Apix'lant  conclut  (pie  la  vente  a  été  obtenue  de  Martçue- 
rite  Roy  par  fi-aude,  (ju'elle  a  été  arrachée  jiar  violence, 
qu'elle  a  été  faite  en  fraude  de  la  loi,  (|ui  pioliilie  la  vente 
entre  conjoints,  et  que  Majj^uei'ite  Roy  n'a  pas  été  autorisée  à 
vendre  ;  l'autorisatien  (pie  lui  a  donnée  Réi^nier  de  veiulre  en 
ajiparence  à  irntimé,  ayant  été  en  réalité  de  vendre  à  l'Inti- 
mé et  Réf^nier  conjointement.  Cette  autorisation  étant  d'ail- 
leui's  entachée  de  fi'aude  de  hi  part  de  Régnier  et  partant  de 
nullité.  Ces  trois  moyens  dont  l'Intimé  ne  peut  nier  la  valeui' 
légale,  mais  dont  il  conteste  emphati(|Uenient  la  vérité,  .se  com- 
binent, s'ils  sont  vrais,  pour  emporter  la  résolution  de  la 
vente.  Mais  chacun  d'eux  pris  .séparément  et  indépendam- 
ment <1e  sa  connexité  avec  les  autres,  font  produire  le  même 
résultat.  Il  faut  d(jnc  les  examiner  dans  leur  ensemble,  et  en 
chercher  la  vérité  dans  la  preuve,  tant  écrite  (pu;  testimoniale 
(pie  rév('le  les  faits  suivants  :  Jean- Marie  Cadieux,  iK)taire,  'e 
premier  mari  de  Marguerite  Hoy,  mourut  à  Montréal  en  IK]'], 
iaissiint  une  fortune  assez  considéi'able,  compo.sée  de  proprié- 
tés immobilières,  parmi  le.s(pielles  se  trouvait  la  terre  en  ques- 
tion. Un  partage  fut  fait  k'  20  octobre  1SIÎ4,  entre  sa  veuve, 
comme  commune  en  bien  avec  lui,  et  ses  (piatre  enfants,  Pan- 
taléon,  (leorge  Hypolyte,  Marie  Rachel,  femme  de  Jean-lUe. 
C'hamilly  de  Loi'iinier,  et  Heiu'iette  Cadieux.  épou.se  de  feu 
Chevalier  de  Lorimier.  Cette  terre  se  trouvait  chargée  d'une 
rente  viagère  de  £50,  en  faveur  de  Marie-Jo.sephte  Monanpie, 
femme  d'André  Roy,  les  père  et  mère  de  Marguerite  Roy, 
donateurs  de  cativ  terre  à  ,Iean-Marie  Cadieux,  et  à  cette  der- 
nière. Far  le  partage  exécuté  entre  la.  veuve  commune,  et  les 
héritiers  du  mari,  la  moitié  de  la  terre  fut  attribuée  à  lafemiin', 
et  l'autre  moitié  aux  héritiers,  formant  un  (piart  dans  la  se- 
conde moitié,  et  un  huitième  dans  la  totalité  à  chacun  deux. 
Ce  partage  comprit  la  totalité  de  lu  terre,  à  l'exception  de 
quehjues  arpents  dont  M.  Cadieux  avait  disposé  de  .son  vi- 
vant.   Le  6  avril  1835,  George  Hypolite  Cadieux  vendit  son 
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Imitii'inc  à  Louis-Léon  Finsonnoault,  cncanteur  do    Montréal, 
|U)nr  le  prix  de  £750.    Le  IN  mai,   Mario-llaclicl  Cadicux  (lui. 
;iiitt''ri('un'ni('nt  mu  jmrtaj^c,   avait  ac'(|ui.s  les  droits  suc'Cfssil's 
irHciu'i<'tte  C'adicux,  t'cininc  (le  Chevalier  de  Loriiiiier,  et  Jean 
i!te.  Chaniilly  de  Lorintiei-  vendirent  un   quart  de  cette  t<'n'o 
,in  iiièiiie  Pinsoinieauit,  i)oui-  le  prix  de  Cr^'ôOO.   Le  27  août  <le 
la  niènie  aimée,   (ieorj^^e    Hyjiolitt!  Cadieiix  céda  à  Jean  lîte 
Clinnully  de  Loriniier  et  à  sa  i'einnie,   le  prix  de  vente  à  lui 
du   par    l'insonneault.  «le   sorte  que   les  époux  de  Jjoi'iniier, 
créanciers  de  letu'  chef,  <lans  la  moitié  du    pi'ix  de  deux   hui- 
tièmes, devinrent  pro[)riétaires  du  prix  de  venti'  îles  trois  hui- 
tièmes.   Dans  lintervalle,  du    lîS   mai  LSHô   au   27  août,  Au- 
guste Réfj^nier  avait  éjiousé   Marj^uerite  Roy.    Ce  marian'e  tut 
ci'léliré  à  New-Voi'k    le    K}  juillet  lSli5,  et  avait   été  prt'cédi' 
d  un  traité  de  mariaije   fait    le  ({juillet  <le  la  même  année,  de- 
vant Lukin,   notaire,   stipulant   la   séparation  de  hieiis.    Une 
clause  <le  ce  contrat,  relative  à   Ifittrihution  des  Iténétices  et 
au<fiiii'ntations  (pli  seraient  faits  pendant  le  niaria<ije,  joue  un 
rôle  i.nportant   sur  ce   liti^^',  et  attii'era   mon  attention.    Ké- 
;L:nier  était  un    incoiniu,  récemment  arrivé  de   New- York  à 
.Montréal.    Qu'il  fut  .sans  état  et   sans  avoir,   le    l'ait  est  con.s- 
taiit.  Il  fut  oltliijjé  d'emprunter  $100  pour  payer  .sa  pension  à 
New-Vork  pendant  le  séjour   (pi'il  y  Ht  avec  Marijfuei-ite  Uoy, 
à  l'occasion  de  son  maria<;'e  ;  et  ce  fut  sm-  des  propi'es  de  cette 
dernière  (|Ue  cette  sonnne  fut  restituée.   Si  l'on  en  croit  M.  de 
I.iirimier.  dont  le  ténioi^niaffe  a   ^té  cependant   impuijfné   par 
rintimé  et  .sur  la  crédilalité  du()Uel  il  faudra  .se  prononcer,  ce 
fut  .sa  femme  qui.  outi-e   ,sa   ])ension,  paya  son   hahit  di'  noces. 
(  "était  en  outre  un  joiU'Ur  et  un  di.ssipé.   l^lus  tard   ou   le    re- 
trouve ivronne,  hantant   les  mauvais  lieux,  et  enfin,  mouriint 
dans  un  lH)U^'e.   Kn  IS3S,  Réniiier  et  sa    femme  vendirent  un 
pi'itpre  de   cette  dernière,  pour    .C2,000  ;  qu'est  deveini  cette 
M,;!!!ie  ?  L'Appelant  prétend  (|ue  Héi^nier  l'adissipée,  et,  pour 
nue  Jurande  partie  au  moins,  on    ne  peut  trouver  cette  conjec- 
turr  trop  luLsardée.  Quel(|Ue  tem))s  après  le  mariaire,  RéiTfnier 
transporta,  au   même    IMnsonneault,  plusieurs  liillits  formant 
'J4.")(),  faits  ]iar   sa   femme  en  sa  favetu',  et  datés  du  5  juillet 
iS'S."),  veille  du    contrat  de  mariafife.    Kn  1.S37,  Réj^niei'  et  sa 
t'eimne  furent  poursuivis  par  Thomas  S.  lîrown  à  qui  IMnson- 
iieîuilt  les  avait  ti'ansportés  :  et,  après  contestation,  ju^fenieiit 
fut  l'eiidu  contre  l'Ux.     Hi'own  avant  oliteiui  ce  iuifement,  fut 
(ililinré  de  s'expatrier.    John  l'^'ancis,  un    de  ses  créanciei's  an- 
glais. ol)tint   un  juu'ement,  conti'e  lui,   le    17   avril  1S3S.  pour 
C5.(>T7.   Le  17  octohi'e  lS+3,   Héonier  ohtint   un    transport  de 
le  jiioement.   Sur  ce   ti'ansport  Réeniei-,   au    nom  de  Fi-ancis, 
prend    une  saisie-arrêt  enti'e  ses  propres  mains  et  celles  de  sa 
fennue,  connue   débiteurs  de  Brown,  et  sur  cette  saisie-arrêt, 
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obtint  1111  jufTtMiicnt,   le  condaiiinniit,   ;tiiisi  (pio   sa.  fpinnic, 


paye 


V  a 


l< 


ifuicis  iioiniiialoinent,  mais  a  lui-iiu'iiic  on  rc 


alité, 


ci'ttc  somiiie  (If  ,€402  avec  intérêt  et  dépens.  ('<■  iiiénic  jn<r('- 
iiicnt  il  le  transporte  à  rintinié,  le  1  I  novembre  1(S45.  Voilà, 
à  t<n]s  les  points  de  vue,  <leux  faits  odieux  de  la  j)art  de  Ré- 
t,niier,  et  entaeli<'s  de  la  plus  énorme  illéf^alité.  Si  le  billet  a 
été  antiilaté  par  liéi^-nier,  ipii  se  le  serait  l'ait  donner  pen- 
dant 1(.'  maria<ije  par  sa  femnio,  en  simulant  une  date  anté- 
rieure, pour  enlever  à  l'instrument  la  preuve  éclatante  de  sa 
nullité,  le  billet  est  entre  Ré<fniei-  et  sa  femme,  une  parfaite 
nullité;  le  mari  et  la  femme  ne  pouvant  jamais,  d'ajjrès  les 
piincipes  de  notre  droit,  faire  ensemble  des  contrats  lucratifs, 
et   les  avantai^es  entre  conjoints  étant  rit^'oui'eusement.  défen- 


dus.   Kn   etfet,   (i: 


billet 


a   ete   consenti  a  titi'e   intéresse  ou  a 


titre  gratuit.  Si  c'est  à  ce  ilernier  titre,  il  tombe  sous  le  coup 
de  la  proliil)ition.  Si  ce  fut  à  titre  intére.ssé,  outre  la  nulliti' 
d(!  l'instrument  en  droit,  Kégnier  a  dû  donner  valeur  à  sa 
femme,  ])our  l'obtenir  léfralement.  Or  cette  valeur  où  a-t-il  pu 
la  prendre  ?  Il  n'avait  ])as  un  sou  valant,  le  jour  de  son  ma- 
riai;»'  :  l't  à  aucune  épixine,  pendant  son  mariaye,  il  n'est  de- 
venu pro[)riétaire  d'une  somme  de  £450  acipiise  de  sesprojires 
rossurces.    Voilà  ce  (|ui   me    paraît  clairement  établi  ])ar  la 


)reUV(> 


Si  au  contraire,  la  dati'  du  liillet  est  sincère,  s'il  a  t'té 


réellement  donné  le  5  juillet  LS.35,  le  billet  est  encore  à  mon 
sens  ineflicace  à  créer  une  créance,  ou  un  lien  de  droit  en  fa- 
\-eur  de  Résilier  contre  Mar^nierite  Koy,  <|ui  était  alors  sa 
tiancf'e.  l^t  la  même  liyp;itbèse  sur  la  nature  intéressée  ou  gra- 
tuite du  billet  en  montrera  la  nullité,  en  tant  (|Ue  les  époux  y 
sont  mutuellement  intéressés.    Il  est  impossii)Ie  (jue  Kégnier 

le  ne 
'eH'et 


(îut  donné  à  Marguerite  Koy,    valeur  pour  ce  billet.   Si  c 
lui  a  pas    fait  don   de    la   somme  qui  y  est  mentionnée, 
a  été  un  billet  de  complaisance.   Si  elle  lui  en  a  ilonné  le  mon 
tant,  cela,  fait  la  \cille  du  contrat  <le  mariage,  par  une   veuvi 


ayant  des  entants  de  son  premier  mariage  a  son  second  mari, 
doit  être  considéré  comme  détourni'',  ])idhibé,  fait  pour  éludi  r 
l'é'dit  des  secondes  noces,  et  comme  tel,  fait  en  fraude  de  la  loi. 
Au  icsti'  (|Uel(|u'ait  été  l'événement,  (pie  le  billi't  ait  étésuri)r 


is 


à  la  faiblesse,  ou  consenti  par  erreur,  avant  ou  après  le  ma- 
riage, il  iiK,"  paraît  clair  ipi'il  a  été  obtenu  par  des  moyens  indus. 
Supposons  cejiendant  (pi'il  ait  été  accordé  loyali'ment  à  Ké- 
gnier,  et  (|u'il  eût  formé  uiu^  créance  h'gale  contre  sa  fi'miiic, 
pouvait-il  légalement  obtenir  le  transport  du  jugement  rendu 
sur  C(>  billet,  et  faire,  à  non   ))roHt,  exécuter  ce  jugement  an 


nom  de  son  cédant,  sur  les  biens  de  ,sa  femi 


ne. 


aU   ( 


l'auti 


es 


mots,  un  des  conjoints  peut-il  acquéi'ir  des  créances  contre  .son 
conjoint,  et  les  faire  ext''cuter  pendant  le  mariage  :*  Evidem- 
ment   non  !    La   loi   (pii   s'oppose  aux   contrats  entre  époux, 
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repousse  ces  upquisitioiis.  Réçrnicv,  apnvs  avoii*  obtenu  le  l'il- 
Ict,  a    (loue    IVauflult'Uscuicnt    ucipiis   le  juifciiKtnt  contre   sa 
fenune  en  satisTactioii  de  ce  liillet.  l'ar  rapjxn-t   à    Hé<r!Urr,  la 
fraude  est  ])alpalile.  l'Iittinu',  eu  ac(|uéniut  le  jujfenieut  de  Ké- 
irnier,  y  a-t  il  {jarticipé  :*  Ou  participe  à  la  fraude,  elia(|Ue  fois 
(|u'on  s'associe,  avec  coiuiai.s.sancc  (le  cau.se,  aux  iiieu(''es  frau- 
duleuses de  celui  (pu    la    pi'ati(pu.'.     Si    Kéiruicv  n'avait  pas  le 
droit  d'ae(|uérir  la  créance,  il  n'avait  pas  le  di'oit  de  la  ci'der, 
et  en    faisant  la   cession,  il  couiuiettait  une  fraude,  comme  eu 
en   fai.sant  l'acquisition,    ij'lntimé  connaissait-il  cette   fi'aude 
praticpiée  par   Hi'niiier  ?    La  (pu'stion  se  i'é(luit  à  savoir  s'il 
(■oimaissait  le  t'ait  ])roliil)é  pai  la  loi.  c'est-à-dire  (pu'   Ré<i[uier 
lui  cédait  une  ci'éance  ac(p.u.sc  ctnitre  sa  fenune.     Car,  (piant  à 
la  nullité  de  l'acquisition  et  du  transport  d'une   c!"éance   d'un 
conjoint  contre  l'autre,  il  était  censé  le  coiuiaîtiv.  C'est  sur- 
tmit  sur  cette  coiniaissance  univer.sclle  ih'  jirohiliitions  d'onlre 
piililic    qu'est  fondi'c    la    théorie  des    nullités    l'adicales     Or, 
peut-on  douter  que   l'Intimé  ifijnorât  ce  (pi 'énonçait  en  termes 
(Xpivs  le  ti'anspoi't  (pi'il  a  accepté,  en    énon(;ant  la  créance 
acquise  par  l^'-j^^iiie)'  conti'e  sa  femme.   Kn  acceptant  le  ti'ans- 
[)ort,  il   .s'est  donc  associé  à  la  fraude  pi'ati(pu''(?  ])ar    U(''tfnier 
contre  sa  fennne.    Mais  cette  partici])ation  rés\dte-t  elle  du  fait 
nni(pu'  de  la  ludlité  du  transpoit,  ou  s"infère-t-elle  aussi  des 
circonstances  (pii  ont  pi'écédé,  nccom[)a<i^iu''  et  suivi  ce  trans- 
port, de   la  natui'e  de   la   \aleu)'  fouriiie  pour  |>rix  de  la  ces- 
sinii,  des   abaissements  suspects  de   lliVincr  et  de  l'Intimé,  de 
liins    op(''i'ations    é(piivo(pies,  sinon    ouvertement    coujiahles, 
connue    le   ])i-étend    1  Appelant.    L  lutine''   coiniaissait-il   (pi'eii 
acqU(''rant  cette  créance,  et  en  la  traHipiant,  le  Imt  de  lî(''<;!iier 
était  de  s'enrichir  aux  dépens  de  sa  fennne.     Ivé^nier  était 
imtnirement    coinui    pour    un    dissipateui',    vivai\t   des    liiens 
(le  sa  fenune,  n'ayant  aucune   ivssotu'ce  |)er.sonnelle.    11  avait, 
iii  lS-1-2,  transpoi't»''  à  rintimé,  conjointement  avec  sa  fenune^, 
uiii'  soiiinii'   (le    !J7()().   ])i'o\  l'iiant   de   la  vente  d'un  ])ropi'e  de 
citle  derni('re  :  et  la  considération  (le  ce  ti'anspoi't  fut.  au  dive 
de   rintimé  interrogé  sur   faits   et   articles,  de  l'ar^cent  et  des 
tiinrcliandises  fournies   aux   deux.   lo'enier  l'tait  en  piis(ai,  et 
(•i>t  là  (pie  l'Intimé    va  le   troiixcr,  pour  lui  l'aire  consentir  le 
transport,  en  vertu  «hupud  il  émane  aussit(*>t  des  .saisies-iii'rèts 
(iiti'e   les   mains  des  déhiteui's  de    Marnuerite   Roy,    ceci    est 
admis  pai'  son   factum,  pai'    lequel  il   nie   cependant  avoir  fait 
piati(|Uer  des  saisies  inimoliili(''res.   Outre  ces  violences  lée'ales, 
si  les  contraintes  ont  été  exercées  pour  etl'rayer  ^hu■e■uerite 
lèiy,  et   lui  extor(pier  un  consentenient,  M,  Chandlly  de  Lori- 
iiiicr  dé])ose   de   menaces   et  de    sollicitations  (pu;  lui  avaient 
laites  R(''e;niei'  et  l'Iiuinié.  Ici  se  ])lace  naturellement  le  témoi- 
!:iiaL;c  de    M.  de  Loriiniei",  (jue   l'Intimé  a   repi-oché,  et  dont  il 
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■"»•  a  ce  (Icrilier  sfi  pi-opriété,  <\\U'    H( - 

iiiiic  coiiiiiio  inévitable,  si  elle  ne  i'ui- 

uiiié  l'a  iiicnacéi'  <le  la  ruiner  si  elle 


est  temps  (l'apprécier  la  véracité.  J'ai  lu  et  relu  ce  téinoi- 
^•iiîiu-e  :  je  l'ai  considéré,  dans  son  ensemMe  et  dans  ses  rap- 
pi'ochenients  av<'C  les  faits  conionutants  dont  la  preuve  est 
indénialile,  et,  api'ès  l'avoii-  pesé  au  piods  rifjoureux  <les  rèyle-i 
(|Ui  réi;'issent  la  preuve,  je  trouve  sans  l'ondenieiit  les  reproches 
de  l'Intimé.  I^e  témoin  dont  l'Intimé  a  admis  la  proliité  intlé- 
nialile  d'ailleurs,  était  le  ^L^endre  do  Marguerite  Hoy,  il  est 
intéressé  dans  le  procès:  voilà  deux  rai.sons  (jui  doivent  faire 
considérer  sa  dépositi(jn  avec  circonspection  ;  mais  prise  en 
olle-n)êmo,  et  isolée;  de  la  parenté,  et  de  l'intérêt  de  son  auteur, 
je  n'y  reniar(|Ue  pas  les  contradictions  ^n'aves,  ni  les  invi-ai- 
send)lances  dont  1  Intimé  l'a  impu<fnée.  Appli(|uant  à  l'iippi'c'- 
ciation  de  ce  témoif^nagi!  la  lè^le  (pli  vi'Ut  (pi'un  témoin 
parent  et  intéressé  soit  cru,  si  la  déposition  est  (-on  tborée  jimi- 
les  faits  et  cii'constances  (|ui  sont  l'objet  d'une  pi'cuve  étrîin- 
tçère,  et  concorde  avec  eux,  je  crois  donc  de  Lorimier,  par 
exemple,  (juand  il  d't  (pie  Régnier  et  l'iiitinié  ont  .s()llicit( 
Mai'gUerite  K(  y  de 
gniei'  lui  a  pré.-^cnt 
sait  la  vente,  et  ' 
n'y  consentait  pas,  parce  'jUe  ces  sollicitations  et  ces  menîiees 
.sont  ei,'  liarmoi;  Mvec  le  ri ste  de  leur  conduite,  tant  antf'- 
rieuro  ([  ie  contenirioi'ii  "  et  ;  ■ 'érieure  à  la  vente.  Je  leci'ois 
encore  (piand  il  dit  (pie  i  Jnti:i:«''  i  fiit  saisir  ses  pi()])i'es  biens 
en  vertu  de  jugcnHints  ac(|uis  contre  lui,  |)our  vaincre  la  résis- 
tance (pie,  pai"  .ses  con.seils  à  Mai'g;uerite  Hoy,  il  opposait  à  la 
vente  ;  car  je  trouve  ce  fait  d'une  ^n'ande  vi'aisend)lance  dans 
lintention,  et  la  perpétration  en  est  prouvée  par  des  docu- 
ments autlienti(|Ue.s.  A  tout  événement,  le  18  octobre  1S4S,  ;i 
une  épo(iue  où,  comme  on  l'a  déjà  vu,  les  biens  de  Marguerite 
b'oy  (''t.iient  sous  saisie,  à  l'instance  et  dans  l'intérêt  de  llii- 
timé,  l'acte  ynir  le(piel  H(''gniei'  et  MargueiMte  Hoy  prétendent, 
vi'udi'e  à  l'Intimé  la  pi'opr.été  en  (|UeHtion  est  consenti  devant 
Lappai're,  notaii'e.  Pai'  cet  acte,  R(''gniei'  et  .sa  femme  vendent 
les  terrains  (pu  restent  à  Marguerite  l{oy  de  sa  part  de  com- 
munauté, défalcation  ayant  été  faite  des  lots  d('jà  vendus,  et 
avec  la  r(''sei've  de  (piehpies  autres  inentiomi(''s  à  l'acb*  ;  égale- 
ment les  pi-ix  de  vente  dus  par  l'insonneault  des  parts  de 
Cîeorges-Hypolite  ('adieux,  C'iiristine  et  lîacliel  ('adieux,  ers 
])ri\  s'(''levant  à  .€8,'2ô(),  (pii  avaient  alors  été  cédés  à  Mai'giie- 
rite  Hoy  et  H(''gnier  ]iar  M.  de  Loi-inner  et  sa  femme,  c'est  à- 
dire,  le  prix  de  ti'ois  (piarts  dans  la  moiti(''  de  la  terre,  ou  trois 
liuiti('mes  ;  également  les  prix  de  vente  ou  balance  des  ])iix 
de  vente,  s'élevant  en  capital,  à  i;2,N75,  dus  par  les  aC(|uéreni.'' 
de  lots  (K'jà  vendus  ])ar  Mai'g'uerite  Hoy,  et  les  droits  des  ven- 
deurs de  faire  résoudre  les  ventes  poui'  défaut  de  paiement  du 
prix.   Prix  de  vent(.'  £2,000,  payable  comme  suit:    £250,  iqiivs 
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sciitt'iici.'  lie  ratiticatioii  titic  l'Iiitiint'  s'ohli^^fc  de  poursniviv  à 
SCS  l'rnis  ;  £250  un  un  après  la  scntcnci!  ;  .£500  dans  huit  ans, 
et  .C.")00  clwKjue  aiiiiûi'  sulis(''(|U(Mite,  avi'C   un   intt'ivt  annuid 
payaltlo  triincstrielk'uient  vi  <ravanci'.    £30  furent  alors  payer 
pour    le   |)reuiior   (piartier.     La  vente  fut  de  plus  faite  à   la 
charge  d(;  ])ayer  à  rac()uit  des  vendc^urs  une  rente   viagère  de 
£()S  j)()ur  'a  première  année,  et  «le    £50  pour  les  années  >ulis(';- 
(jucntes,  à  Josephte   Monarque,  la  mère  de   Mar^uei'ite  lloy, 
et  aussi  certaines  dettes  passives  des  vendeurs  éimmérées  à  la 
eédule  B.  ainiexée  à   l'aete  ;  et  (Wicoi'e  de   payer  au  Séminaire 
de   St-Sulpice  et   aux  Sieurs  de   l'Hôtel-Dieu  de  Montréal,  à 
l'adjuit  de  de  Loriiniiïr  et  stjn  épou>e,  une  sonnue<le  £100.  Par 
contre-lettre  du   même  jour,   l'Intimé  s'()l)li(^e  envers  Maroiu;- 
rite  Roy  de    la  garantir  de  toutes  réclamations  et    poursuites 
(pie  forn»erait  contre  elles  le  nomnuj  Louis  Marteau,  soit  en  son 
nom  personnel,  scjit  à  titre  de  cessionnaire  de  feu  P  intaléon 
(.'adieux  déjà  nommé  ;  et  Marguerite  Roy  cède,  de  son  côté,  à 
l'Intimé  ses  droits  contre  Marteau,  avec  stipulation  (pie,  s'il 
rtîvient  une  balance  à   l'Intimé,  il  la  remettra  à   Marguerite 
Roy  ;  et,  de  plus,  il  s'enpi^e  de  payer,  à  l'aocjuit  de  M.  de  Lori- 
mier  présent  aux  ileux  actes,  le  montant  de  deux   juifements 
r(!udus  contre  lui,  à  la  poursuite  de  Thomas  Stoi'nAV  Jîrown, 
en  capital,  intérêts  et  ilépens.  L'un  de  ces  juj^ements  avait  été 
nndu  pour  £07  17  (),  et  l'autre  pour  £(51.     Mettons  en  regard 
la  valeur  des  choses  cédées  et  le  prix  :  Il  y  a  eu  beaucou])  de 
contentions  entre  les  parties,  sui"  la  ([ualité  des  terrains  cédés 
à  l'Intimé  et  sur  leur  valeur,  mais  prenons,  pour  le  moment, 
fiimme  vrfii,  le  dire  de  l'Intimé  tpii  réduit  le  terrain  vendu  à 
2iS  lots,  et  les  évalue  à   £1,300,  nous  aurons  pour  résultat: 
\'alt;ur  des  lots,  £1,300.     Montant  cédé  sur  lt;s  ac<[uéreurs,  au 
tiran-e  au  sort,  sans  compter  les  intérêts,  de  la  <late  de  leui's 
titi-es  d'ac(piisition,  jus(pi'au    30   octobre  LS4(),  £2,S7').    Mon- 
tant cédé  sur  Pinsonueault,  .£3,250.  Totîil  :  £7,425.    Le  mon- 
tant des  droits  transportés  sur  Marteau  n'e,st  pas  ici  évalué, 
vu  (pie   Marteau  avait  (ies  droits  contre  Marjruerite  Roy,  ((Ut! 
l'Intimé  s'est  eng-ané  d'acquitter.    Le  prix  de  vente  a  été  de 
C2,()00     [j'Intimé  s'entjfagea  à  payer  la  rente  de  .lose[)lite  Mo- 
uanjue,  (pi'un  secrétaire  d'assurance  sur  la  vie,  .lames  (Jrant, 
(Miteudu  comme  témoin,  a  évalué  à  £L50,  vu  l'âne  avancé  de 
de  la  crédit-rentière.   Lai.s.sons  de  C(^ité  cette  sonnne,  et  disons 
t;300.    Les   dettes  passives   de    MargiK'rite  Roy,  meiitioniK'^es 
(11  la  eédule  B,  et  (pie  l'Intimé  s'engagea  de  payt.-r,  se  .sont  éle- 
\(''es  à  £1,S85  17  2:  montant  payable  au  Séminaire  et  à  rn(*p- 
tel-l)ii'U,  à  l'accpiit  de  ('liamilly  de  Lorimier,  £100:   montant 
des  deux  Jugt'mcnts  dus  à   Brown.  [tar  Kï  même,  qnc  l'Intimé 
s'est  engagé  de  payer  j)ar  la  contre- lettre,  X 125    l7  0;  total 
C4,4II  14  N.   L'on  ne  comi)te  pas  m^n  plus,  dans  les  dettes  pas- 
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sivrs,    les   illti'l'iHs    ni    lil   dette   (le    MfU'tcmi.     Aill.si    riiitiiiir    a 
iici|nis   uiir   valeur  de    £7,42')  0  0  ]n)m'   C4',411   14  S.  t'U  j))!- 
iiaiit  au   pair  les    créances    transiiortées.  ((u'à  nue   exceptiDU 
près,  la  dette  de  M.  I"a-niatiiioor  pDur  .tl-SOO,  l'intiinc  a  retirées. 
Nous   verrons   plus  tard  ce   (pie    riiitiiné  a   retiré  des  choses 
vendues,  et  ce  (pi'il   a  payé  du    prix  i\i\  vente.    Nous  avons  vu 
jusqu'ici   rint'nit'   proliter  des   dispositions  d(!  Kéornier,  pour 
olitenir  un  transpoi-t  d'une  dettt>  (pie  ne  devait  pas  sa  femme, 
n  Ké<niiei'  du  moins,  et  nous  avons  vu  1  Intimé,  en  vertu  de  ce 
transport,  taire  saisir   les   Mens  de  Mar<fuei'ite  Koy.  Nous  les 
avons  v»is,  ensendile  ou  séparément,  la  solliciter,  et  la  menacer 
de  ruine  pour   la   faii-e  consentir  à  la  vente  à  l'Intimé.    Kntiii 
nous  avons  vu  la  vente  par  Héenier  et  .Maifjfueiile  Hoy  à  l'in- 
timé d(ï  choses  valant  ostensiblement  t'7,42ô  0  0  [)our   :C4,41 1 
14  S.     Kn  réalité,  cette  vente  a-t-elle  été   faite  pnr  liéfrnier  et 
.sa   femme  à  l'Intimé,  et  pour  le  jirix  tpii  y  a  été  portt'-.  Ce 
prix  a-t-il  t'té'  séi'ieux  ou  simulé  ■    A    la  première  question,  la 
coiiti'e-lettre  du   :{   noveiidire    lN4(i,  entre  Ri^yiiiei-  et  l'Intimi' 
donne  une  prom])te  r''ponse  ;  voici  ce  (pie  poite  la  contre-letti'e 
copiée    textuellement:    "Furent    jiri'sents    Aun;uste    l^'ijuier, 
frentilliomme,  de   la,  cité  de   Nh»nti(''.il  d'une  part,    l-ït  Hardoin 
LioiifUs,  miii'chand  du  même  lieu,  d'autri'  part.    ]..esquels  nous 
ont    d(''claré    (pie,    ]iar    acte    re(;u    le    trente  du   mois  dernier, 
(levant    H(.'nry    La])pari'e  et  son  confrère,  notaires,  le  dit  Au- 
f^uste    H(''!^ni('r  et    Marguerite  Koy,  son  ('"pouse,  de  lui  dûment 
séparée  (le  lijens  et  de  lui  liien,  et  dùmi'iit  autoriséi',  ont  \'en<lu 
au   dit    Hardoin    liicaiais   divers   immeiiMes  ci    autres  droits 
di''ei'its  et  d(''si(niés  au   dit  acte,  et  ce   sous  certaines  chîirffes  et 
conditions  portées  audit  act(>  de  vente,  le(piel  p(M"te,  entr'au- 
tres  choses,  que  la  vente  est  faite  moyi'nnant  la  somme  de  cent 
livres  cours  actuel   (pie  R(''o-iiier  déchire,  par  le  dit  acte,  avoir 
re(;u  du  dit  Lionais  et  dont  (piittance.    (^ue,  dans  la  vérité 
H(''j,Miier  n'a  pas   encore  re<;u   la  dite  sounne,  ni  aucune  partie 
d'icelle     en   considération  du  dit  acte  de   vente;  mais  (pie  la 
véritalile  considération   pour  hupielle   Ut'ijjnier  a  consenti    la 
dite  Vente  est  comme  suit  :   c'est  à  savoir,  (pi'après  l'ohtentiou 
du  ju<jemei)t  de   ratiticatiou    du  dit  acte  et  les  jiaiements  de 
toutes  les  sommes  sti[)ulées  eu   icelui   payables  à   Mai'tjfuerite 
Koy,  (ai  à  .son  ae(piit,  et  à   rac(piit  du  dit  K(\nnier,  ainsi  (pie 
(les  intérêts  sur  icelles  siaumes,  et  après  déduction  faite  (U'f^ 
frais  de  ratification  et  d(î  tous  autres  frais  et  déboursés  néces- 
saires pour  s'assurer,  toucher,  recouvrer  et  obtenir  la  pos.ses- 
sion  et  propriété  des  .sommes  de  deniers  et  immeubles  vendus, 
transportés  par  le  su.sdit  acte  de  vcMite,  ainsi  que  pour  la  com- 
mutation de  la  tenure  de:^  dits  immeubles,  et  après  l'exécution 
(les  obliffiitions  contenues  dans  la  contre-lettre  faite   le   mênie 
su.sdit  jour,  trente  du  mois  dernier  entre  les  parties,  devant  les 
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iiirincH  notaires,  le  surplus  l'fstfuit.soit  i-ii  dciiiri-s,  L'i-t'aucu-s  oti 
iiiiiiK'til)lfs,  scni  divine  par  (''^alt's  pai'ts  t-t  portions  cnti'»'  R(''- 
i;nii'i'   et  IjioiiJiis,   Iccpicl   partai^o,  dans  lo  cas  di!  contestation, 
sera  t'ait  ])ar  des  arl)iti't'S  noninii's  ()ai'  cliacunr  «les  pai'tics,  Ics- 
(|U<'ls  arl)iti'cs  auront   le   pouvoir  de  ré^dcr  et  fixer  le  dit  pai'- 
taye  d'une    manière  détiidtive:    ci.  dans  le  cas    où   Lionais 
x'oudrait  disposer  des  susdites  propriéti's,  pour  ce  ijui  pour- 
rait être  iK'Ci'ssaire  d'en  vendre  pour  ])arvenir  à  satisi'aire  aux 
ulili^ations  portées  au  susdit  acte  de  vente  et  contre  lettre  du 
même  jour,   il   m    lui    sera  loisii île   de   le    tain;   (pien  consul- 
tant h'é^Miier,  tiuit  (pie  ce  (lerniei-  résidera  à  Montréal  ou  dans 
le   district    de    Montréal.  "    Cette  contre-lettre  ]»e)lt-elK'  laisser 
un  doute  (pie  cetti^  partie  de  l'acte  par  le(piel  HéiTnier  prétend 
Vendre  avtc  son  épouse  à  rintiiné  seul,  a  étV'  simulée  :  (pi'au 
iiiuins  jus(|U  à  coïKMirrence  des  droits  persoiuiels  de   Mar<(ue- 
lite  Hoy,  (laissant  de  c<^té  pour  le  moment  la  f]Uestion  de  com- 
munauté  partielle,   et  des  di'oits   ipi'avait    K(''fjnier   daas   les 
choses  vendues.)  l{(''irniei'  s'est  porté  acipiéreur.  conjoititement 
jivec  rititimé,  et  (pie  l'autre  partie  (pii  (lit  (pie  l{('e-nier  stipule 
Ncndre  à    l'Intimé   seul,  admettîint  (pi'il   eût  un  droit  de  pro- 
pri(''té,  est  encore  fausse.  puis(pi'il  n'a  t'ait  (pie   lui  vendre  une 
moitié  d(!  ses   droits,  -i    toutel'ois  vente  il  y  a  eu,  et  si  ce  n'est 
p.is  une  soc. été  pure  et  simple  (^u'à  révélée  la  contre-lettre.  Il 
y  a  donc  eu  simulation  connue  de  Régnier  et  de  l'Intimé,  mais 
iL:iioi(''e    (U>    Marguerite    Roy.     Venons    maintenant   au   pri.\. 
l'aiiiii   les  dettes  passives  tpie   llntimé  s'engage  de  payer,  se 
Iniuve  une  somme  de    £750,  ('>tant  mentionnée  comme  dm»  à 
.lolin  Francis:  or  cette  mention  ('"tait  encore  erronée:  ils  le  sa- 
vaient l)ien  eu.x,  Marguerite    Roy   seule   1  ignorait.    l'ounpioi 
CCS  faux  énoncés  ?  pourcpioi  cette  siiinilation  i  si  ce  n'est  pour 
1.1  t!'om])er.  Il  y  a  donc  eu  chez  l'IntiiiK'  intention  de  tromper 
.Marguerite  Koy,  ce  dessein  de  tiom])ei',  cimsili ma  fi'<(v.<li>', 
est  le  premier  élément  de  la  fraude.   Voyons  si  au  cinisilhi )ii, 
tiu   |MMit    joindre   /'(^roifu.'^,  l'événement   au    dessein,  et   si  par 
IV'vènement  Marguerite  Roy  a  souH'ert  du  domnuige  :'  Kt  si  la 
iV'poDse  est  atîirmative,  nous  aurons   la  fraude  dans  ses  trois 
laiiicteres  essentiels  pour  C()rromi)r(î   le  conti'at.    L'Appelant 
accuse   l'Intimé   d'avoir  eu  lintention  d'ac(piérir  à  vil  iirix,  la 
propriété  de  Marguerite  Hoy,  d'.ivoir  rén.ssi  dans  son  dessein, 
et  do  ne  pas   lui  avoir  même   payé   le  prix  modi(pie  convenu 
eiitiv  eux.   Vous  vous  êtes,  dit-il,  servi  d'artifices  pour  ohteiiir 
à  vil  ])rix,  la  vente  de  l'immeuble,  et  au    moyen  d'autres  artir 
tices  combinés  d'avance   ou  après  coup,  vous  vous  êtes  sous- 
trait au    paiement  de  C(^  prix.   Dans  le  .sy.stùme  de  l'Appelant 
la  ])erte  du  )>rix  (pi(>   l'Intimé  a  fait  éjirouver  à  Marguerite 
Roy,  peut  être  invo(pu''e  ])(nir  dénujntrer  l'intention  fraudu- 
lcus(>   (pli    avait   animé    l'Intimé,  et   la  consommation  de  la 
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tVfUHlt'.  Kt,  l'ii  (Ifoit,  il  a  raison,  car  c'est  par  le  n'sultat  (|ii('  la 
t'raudi!  caclirc  dans  h;  [)j'inci{)t'  ivvMi-  son  intention  pcrtide,  on 
taisant  éclati'i'  Ir  tort  (|u't'lle   a  cansô.    Le   prix  convcinu  fut 


donc  de    C4,41  i   14  S,  soinn 


u>  a  la( 


iucll( 


sont  prcsunu'cs  avoir 


('té  évaluées  les  choses  vendues  à  l'Intimé.  A-t-il  payé  ci'tt» 
somme,  soit  à  Mar^uerit*'  Hoy  soit  à  ses  créanciers  indi(|ués  ^ 
On  doit  tout  do  suite,  déduin^  les  X75()  dette  de  Francis  (pli 
n  était  j)as  duc  à  Ki'ancis,  et  sur  hupielle  l'Intimé  n'a  ))as 
payé  un  tleiiior.  A  part  les  OU)  remis  lors  du  contrat,  a-t-il 
|)ayé  (piol(pic  chose  à  Mar^ui'ritc  Roy  sur   les  il2,()()(),  ])rix  de 


vente 


I 


as  un   denier.    Les    lots   vend 


us 


Tint 


une   ont  ete 


l'objet  d'un  décret  t'ait  sm-  lui  et  le  produit  a  été  insutlisant 
p(»ur  payer  Mar<;uerite  Roy.  D'ailleurs,  par  l'acte  du  'M  mars 
l(Sô;i,  Marj^uerite  Roy  a  transporté  les  t2,()()()  a  elles  dus,  avec 
])ri\'ilè|^e  de  bailleurs  de  fonds,  à  Jean-IJaptiste  Lionais,  le 
frère  de;  l'Intimé  et  son  prête-nom,  insolval)le  connue  lui,  (car 
l'Intimé  était  tomlté  en  faillite  en  1.S4.S)  la  considération  de  ce 
ti'ansport  étant  une  ohlieation  consentie  parJean-Bte  Lionais, 
(|ui    n'en  a  jamais    l>ayé   un   denii'r,   et  (pli   a  tiansporté    la 
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créance  cedee  a  rienriette  Moreau,  1  épouse  separe(!  de  bien,  de 
l'Intimé.  l'ar  l'acte  de  vente  du  'M  octobre  1S4(),  l'Intimé  s'est 
eni;a^é  de  payer,  à  l'acciuit  de  Mar^fuerite  Roy,  .Cl, (S;);")  17  2. 
Parmi  ces  dettes  ti{i;ure  la  civanc»^  de  Samuel  (îerrard  pour 
.C7*)0  ;  l'Jntimé  a-t-il  payé  cette  s(.)iiime  ^  l'as  davantage.  Le 
1!)  avril  1.S4!),  l'Intimé  s'est  fait  transporter  cette  .somme 
par  (Jerrard,  auquel  il  a  donné  une  obli(riition,  (|ui  n'a  ja- 
mais été  ac(piittée  et  ne  le  .sera  pi'obablement   jamais.     On 


vu    (pi'il    n'a    pas    non   plus  payé  la  dette  de   Ki'anci.^ 


an 


montant  de  £~î')0.  Ainsi,  sur  son  prix  de  €4,414  11  cS,  voilà 
£;},47i,  (|ue  la  ]>reuve  révèle  n'avoir  jamais  été  j^iyés.  A 
cette  somme  il  faut  ajouter  celle  de  .£125  17  (î,  (pie  par  la 
contre-lettre  du  80  octoltns  1«S4(J,  l'Litimé  s'était  en<fat;é  de 
payer,  à  l'ac(|uit  de  Ciiamilly  tle  Lorimier,  en  .satisfaction  des 
jui^cments  obtenus  contre  lui  par  Hro\vn,et  (pli  ont  été  ti'ans- 
port(''s  pai'  Webster,  .syndic  à  sa  baiiipieroute,  à  l'Litimé,  .sans 
(ju'il  paraisse  (pie  ce  dernier  lui  ait  rien  payé  en  considération 
de  ce  transport;  la  feuille  de  dividende  de  Web.ster  a  été  pro- 
duite, et  dans  la  recette,  il  n'est  nidlenient  ()uestion  de  la 
vahiur  re(;ue  pour  ce  transport,  (^uaiit  à  la.  balance  de  .tlSl.j 
17  2,  à  jnirt  une  somme  de  .£110,  payée  à  l'Hon.  J.  U.  H(;audry, 
£100  au  Séminaire  et  £î)5  2  1  à  Fi'aïu/ois  Perrin,  la  i)reuve  ne 
révèle  ni  (pie  ces  .sommes  (|ui  la  composent  fussent  dues  par 
Marguerite  Roy,  ni  qu'elles  aient  été  payées  par  l'Litimé,  (pii, 
en  vertu  de  l'acte  de  vente  du  80  octobre  1846,  et  de  la  contiv 
lettre  du  même  jour,  est  devenu  le  pi'opriétaii'e  de  toute  la 
terre  Cadieiix,  dans  l'état  où  elle  était  lors  du  pai'taj^t!  du  -0 
octobre  1884,  moins  l(;s  lots  tiivs  au  sort,  et  ceux  ré.serv(''s  par 
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l'acte  (K'  vento,  et,  (!»'  plus,  de  In  soumit'  di'  C:{,I2'),  eétlée  pur 
l'acte  fie  vente,  avec  privilè<fe  de  liailleurs  de  fonds,  et  (|ui, 
armé  des  droits  résolutoires,  (pli  lui  avaient  été  transportés 
contre  l'insonneault,  attachés  à  la  créance  de  hailleursde  fonds, 
pour  la  vente  des  trois  (piarts  de  la  moitié,  ou  des  trois 
liuitièines  dans  la  totalité,  représentant  les  parts  do  (leorf^»; 
Uypolite  (-adieux.  Madame  (Mievallier  de  Loi"imi(!r  et  Madame 
(•liamilly  do  Loriiniei',  tit  par  une  action  prise  au  nom  de 
H/'frnier,  résoudre  la  vente  à  Finsoimeault,  et  devint  proprié- 
tairi'de  ces  trois  huitièmes  :  et,  en  vertu  de  la  cession  de  droits 
faite  par  la  contre-lettre  contre  Marte.  :,  cessionnaire  de  Pan- 
taléon  Cadieux.ilse  tit  transporter,  le  2(1  février,  IH47,sa  part 
par  Marteau,  à  (jui  il  paya  la  somme  de  €450.  Kn  considéra- 
tion de  cette  terre  et  de  ces  créances,  il  ne  paraît  avoir  payé 
i|Ue  la  somme  de  i,7H'i  2  1,  CH),  lors  de  la  vent,;,  £110  à  M. 
lîeaudry,  .C+ôO  à  Marteau:  et  tlOO  payés  au  Séminaire,  pour 
autant  (]Ue  l'Intimé  s'était  enijaifé  de  payei'.à  l'actpiitfle  (Jlia- 
miily  de  Lorimier:  à  Francis  Perrin,  ,£î)5  2  1.  Pour  ce  (pli  est 
de  la  rente  de  .losephte  Monanpie,  nous  verrons  hientôt,  ce 
qui  en  est  adv(!nu.  (.'omment  l'Intimé  a-t-il  pu  réussir  à  ac- 
(piérir  des  propriétés  et  des  c"éances  d'»]ne  valeur  si  considé- 
liilile,  relativement  au  pi'ix  payé,  et  les  ifardt;r  :"  \V)ilà  ce  (pie 
la  preuve  documentaire  et  testimoniale,  les  aveux  formels  de 
r Intimé,  et  ses  refus  de  répondre  à  des  int(MToi(atoires  perti- 
nents rév('lent.  Hoinanpionsd'ahord  rpie  l'intimé  n'est  plus  {)ro- 
priétaire  d(.'  la  ternî  (|ui  appartient  depuis  longtemps  à  Ma- 
dame Lionais,  qui  l'a  acquise  pai-  décret,  sous  des  circonstances 
iciuarquables,  dans  la  série  des  faits  (pi'il  faut  maintenant 
ra|)|)orter.  Quand  on  se  rappellera  que  l'Jntimé  est  tond)é  en 
ffiillite  en  IH48,  faillite  (ju'il  devait  depuis  loni^t(împs  prévoir, 
on  comprendra  l'intérêt  (pi'il  avait  à  faire  passer  au  nom  de 
sa  femme  h-s  biens  de  Mari^uerite  Kt^y,  (pli,  restant  dans  les 
siennes,  seraient  inévitablem(ïnt  devenus  rob)(it  des  saisies  de 
ses  créanciers.  Le  20  février  l(S47,  (piehpies  mois  après  la 
vente,  l'Intimé,  par  l'intermédiaire  d'un  tiers,  paya  au  Sémi- 
naire de  Saint-Sulpice,  de  (pii  il  prit  subrogation,  la  sonnne  de 
♦JIOO  (pie  l'Intimé  s'était  engage  de  payer,  à  l'acquit  de  C'ha- 
iiiilly  de  Lorimier,  par  l'acte  de  vente.  Nul  doute  (jue  cette 
triuisaction  n'ait  été  faite  dans  l'intéi-êt  de  l'Intimé,  et  à  sa  ré- 
i|uisition.  Le  2<i  du  même  mois,  l'Intimé  fait  avec  Louis  Mar- 
teau, un  acte  au  moyen  duquel,  en  considération  du  paiement 
•le  £450,  et  de  la  décharge  des  r(''claniations  (pie  Marguerite 
Koy  pouvait  avoir  contre  lui,  il  obtient  la  vente  de  la  part  de 
l'antaléon  Cadieux  dont  Marteau  était  cessionnain^  dans  la 
telle  Cadieux,  soit  un  (piart  dans  la  moitié,  ou  un  huitième 
ilans  la  totalité,  et  une  cession,  avec  subrogation  contre  Mar- 
i,nierite  Roj',  des  créances  (pie  Mnrteau  pouvait  avoir  contre 
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elle.  S(!cuii(lt!  Hulirof^iitioii,  a  raison  ilo  civiincc  rpir  l'Iiitiiin'' 
»''tait  |)t'rs()iiiH'll('iii('iit  <iim  de  i»ayt'i!  [^c  4  iiiai's -le  la  intMitt' 
aiiiK'u,  riiitiiiH'  iliMiiaiiilt!  une  sciitt'ncc  <!•'  ratilication  de  nch 
(JiHôi't'iits  titiv.H  <ra('(|insiti()ii  (Je  la  tcrro.  A  (M-ttc  (IcinaïKic,  tk 
Ijoriniicr,  ct'ssioiinain'  <li'  .lo.s<'|)lit<'  Moiiannu',  produit  uiif  op- 
position au  montant  «le  CTOO,  |)()Ur  aiivraj^c  de  rente  via<;;èn', 
(|U('  l'Intimé  s'était,  par  l'acte  dn  :{()  octolire  |S4(i,  ol>li^'é  d'ac- 
(|uittor  pour  l'avenir.  Hemar(pions  (pU'  la  somme  de  .Ohi),  (pie, 
par  ce  dernier  »)(*te,  l'Intime  s'était  en^an;é  de  payer  à  Samuel 
(ierrard,  étiiit  une  à  ce  dernier  en  vertu  d'une  olilijfation  con- 
sentie par  Mar{,juerite  Hoy,  sous  les  circonstances  suivantes: 
(it^-rard  réclamait  sur  la  (erre,  £1,7^0,  pour  droits  sei<,,nieu- 
l'iaux  :  cette  soiime  tut  rc'duit»!,  à  raison  des  lots  mal  à  propos 
réclamés  par  (Ierrard,  à  £7')(),  pour  hupjollc!  somme  Mar<,,me- 
rite  Itoy  lui  consentit  une  oliliifation  ;  et  (leri'ard  traTispoita, 
pai"  inadvertance,  à  Kéj^iiier,  et  son  épouse,  bi  somme  entière 
de  .£1,7S()  potir  laipielK'  iJé^niii'r  produisit  une  opposition  à  la 
demande  en  ratification.  (^'Appelant  dit  (pie  cette  opposition 
fut  l'aite  par  ll(''i.'nier  dans  l'intéiêo  de  l'Intimé.  TiC  lit  .ivril, 
l'Intimé  transin('  avec  M.  (ierrard,  relativement  à  cette  somme 
de  C75(),  (pi'il  était  tenu  de  payer;  il  lui  consent  une  ol»li(fa- 
tion  pour  j)areille  somme,  avec  liyi)()th('''que  sni'  la  terre,  et  il 
prend  un  transport  a\ec  sul:ropitiou  contre  Mai';^uerite  Hoy; 
troisième  subrogation,  à  rai.son  d'une  dette  per,soin)ell»>  !  Ué- 
(^nier  discontinue  alors  .son  opposition.  Dans  It  même  temps, 
l'Intimé  achète  d'un  noiiiUK'  Dul'aux,  une  créance  rétlédiissant 
contre  ('liamilly  de  Lorinder  et  Mar^uerit*;  Koy,  et  inie  autre 
cré'ance  hypothécaire  de  Fi-ancis  contre  de  Lorimier.  Le  21 
mars,  1M4.S,  l'Intimé  connnuc  h^s  droits  seiiriieuriau.x,  sur  la 
terre,  moyennant  la  somme  do  C1,.S()0,  et  il  transitée  avec 
\Vol)ster  syndic  à  la  l)an(pieroute  de  Brown,  relativement  à 
la  cr(''anc(^  de  ce  di'rni(ïr  contre  de  Lorindei-,  (pie,  par  la  contre 
lettre  du  ÎU)  octobre,  iN4(i,  il  était  tenu  de  payisr.  L'on  vient  de 
voir  (pi'il  n'a  rien  payé  sur  ce  transport.  Il  obtient  de  Webster 
une  subro(iati(ai  contre  de  Lorimier  ;  (juatrième  sulirogatioii  ! 
Du  :}0  octobre,  l.S4)î,  au  2()  juin,  LSiS,  l'Intimé  n'avai!  encore 
rien  payé  à  Marguirite  Hoy  sur  les  intén'ts  de  CI 20,  qu'il  s'é- 
tait engagé  de  lui  servii'  trimestriellement.  C'e  jour-là,  il  donna 
à  de  Lorimier  et  Marguerite  Hoy  une  (l(''charge  des  créances 
de  Duf"au.\  et  Marteau,  de  Lorimier  a^-ant  été,  avec  Margue- 
rite Roy,  tenu  de  cette  créance.  Au  même  de  Lorimier  il  donne 
une  décharge  du  Séminaire,  également  de  la  créance  hjpothé- 
caire  de  Francis,  et,  connue  commencement  de  paiement  des 
intérêts  (jui  n'avaient  pas  encore  été  payés,  il  transporte  à 
Marguerite  H03'  €101,  sur  Ovide  Lelilanc,  dont  la  dette  lui 
avait  été  cédée  pai-  l'acte  du  .'U)  (jctobie,  184(i.  Ce  transport  ne 
servit  guère  à  Marguerite  Hoy,  parce  que  l'Intimé  avait  déjà 
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triui sport/  lu  sonimo  cMtit'r»'  «lui'  pur  Ovide  Ij'lilanc  ù 'l'ovis- 
suiiit  Muitiii  «lit  riudoucciir.   De  Iriir  (•«'•ti',  Mar^iK-ritc  Uoy  ot 
fie  Loriiiiici'  rciioiR'ciit  h  riiy<>tlit'i|Uc  (pi'ils  avaient  sur  H  dos 
lots  vendus,  lu  jiieiiiièn'  pnur  suii  prix  île  vente,  et  le  seettnd 
pour  lu  rente  viaj^fère  de  .losephti'  Monuc(|Ue,  pur  rapport  »\ 
lii(|Uelle  il  réiluit  son  opposition  de  C70()  ù  X,ô{){).   l'ur  cet  acte, 
Miir;,Mierite  Koy  cède,  en  outre,  à  l'Intimé  des  constituts  uu 
?nontunt  de  t'2'A).    De  soite  (pie,  pur  cet  acte,  Mai'j;uerite  lîoy 
"  'I  en  réalité  rien  ie(;u,  et  elle  a  renoncé  ù  .son  liy[)otIiè(pi(! 
lots  de  terre,  ot  transporté  (U'.s  constituts  au  capital  do 
t-.H).   r^e  2ô  octolire,  ITntinié  prend  son  titre  de  lutilication, 
siiji't  à  lopposition  di'  do  F^oriniier,  poiu'  £.")()().   Le  niêino  jour, 
JMj^enient,  sur  confession,  l'ut  rendu  contre;  l'intin"'  "i  lu  pour- 
suite île   Mui'i((  Kaeliej   Holii'eau   Duplessis,  feiniii»    Me  Louis  S. 
Martin  ]iour  CôOO.    L  action  était  fondée  sur  lui  transport  par 
l'icrre  Mori'au,  écuier,  lieau-frère  do  l'tntinié,  d'um;  oldination 
(lue  pur  co  deriuer,  sans  indication  de  duto,  ni  du  notuire  (jui 
l'avuit  iteuo.     Literro^é  sur  cette  oltliirution,  l'Intiini'  n'u  ])U 
en  l'endre  un  compte  .satisfaisant.    Le  2.')  avril  IM.")*),  un  Fie  ri 
F,ifi<is  dv  Jioni»  et  de  Terrix  ost  émané  sur  co  jugement,  ot  la 
terre  ('adieux  est  suixie.   Le  12  juin,  IS50,  Kéj^rnier  tnuisporte 
Il  -louetto,  \m  uutre  heuu-frère  de  l'Jntinié,  ses  droits  en  veilu 
(le  lu  contre-lettre  du  'î  novendire.  JH-Kl,  cidlo  (jui  démontre 
(|Ue  Ht'^nier  uvait  acheté  avec  l'întinié.  les  droits  do    Mar;^uo- 
ri'     ^^»y.    Lo  11  novemlire,  le  môme  lî(''iifnier  révcMpi»!  l'uutori- 
(pi'il  a,  par  lacté  de  vente,  du  'M)  octobre,  1S4(),  donnée 
i^uerito  Roy  do  retirer  ollt>-même  .son  prix  do  vente,  et 
il  trans|)orte  uu  m('nie  .louetto  .€l,()()0  sur  le  prix.   Le  22  mai's 
1N.5I,  Pierre  Moreuu  ot  Frati(;ois  Cus.son  vendent  ù  lu  mémo 
Marie  Uuchcl  Robroau  Duplessis  les  .S  lots  d(!  terre  décliarj^és 
lie   riiypotlièque  dv,  de    Lorinder  et  do  Mur^uerite  Koy,  pur 
l'acte  du  2(1  juin,  1!S4!),  et  les  vendeurs  truiisportont,  pur  doux 
actes  ditlorents,  ù  Henriette  Moreau,  lu  femme  de  l'Litimé,  le 
prix  (|(;  vente  .s'(''lovunt  ù  .t!l,"?5():  et  l'Intimé  et  su  femuK;  ruti- 
tlcnt  cet  ucto.    IjO  S  junvier  lS.r2,  le  S('"nnnaire,  moyonnunt 
transport  d'une  même  somme  due   [lur  Huchel   llola-cau  Du- 
plissis,  par  son  acte  d'uc(|uisition  de  Moroau  et  Cusson.eèdo  à 
Miiilnme  Lionais  sa  ci'éance  du  montant  du  [)our  connnutation, 
avec  sulii'oejation.    Lo  7  juillet,  l'Intimé  discontinue  une  oi)po- 
sition  atin  d'ainnder  (pi'il  avait  faite  ù  la  saisie  prati(juée  par 
Ki)lireau  Duplessis,  opposition  (pli  n'avait  jamais  (''té  contestée. 
IvC  2  soptenibro,  sur  [^cnditiord  Exponas,  trois  lots  de  la  terre 
saisis  SOU.S  les  numéros  4,  5  et  (5,  formant  à  peu  près  10  arpents, 
sont  vendus  en  un  seul  lot,  du  consontomont  des  parties,  et  sont 
niljneo.s  à  Madame  Lionais  pour  VM).    Lo  pnjduit  net  de  cett(; 
V'iite  fut  do  .C18  1  4  (]ui  fut  attribué  uux  procureurs  de  la 
'li-'iiiandoresse,  Rachel  Robreau  dit  Duplessis,  pour  leurs  frui.s. 


Il 


:M 


I?  vrl 


rSÏWi 


324 


UAIM'ORTS   JUniCIAlUKS    UKVI,Sl^;s 


Li'  l'i  iiovcinbiv,  siii"  AliiiH  F'tcri  Furuis,  le  reste  «le  1h  t<'iTt' 
ust  saisi  en  7  lots.   Le  2!)  décembre,  1852,  rintimé  coiniiiue  un 
(le  ces  sept  lots,  qui  iiviiit  été  omis  dans  la  première  commu- 
tation, et  le  prix  de  cette  commutation    (^st    cédé  à  Madaiiif 
Liouais,  le  .'}  janvier  IH5.S.    Le  2iS  mars  i(S').S,  les  sept  lots  sont 
mis  en  vente,  et  le  premier  est  adju;^fé  à  Hét,niier,  pour  JiHôO. 
montant  sultisant  pour  couvrir  la  saisie,  et  naturellement  il 
n  est  ])as  pi-océdé  outre.    Li^  'M  mars,  de  Lorimier  iiccepte.  en 
paiement  de  sji  ej'éanc(\  pour  rente  via<^ère  de  Josephte  Mo- 
narque, en  capital  et  intérêts,  de  Madanu;  Lionais,  à  la<juelle 
il  la  tmnsporti',  avec  sul)ro<fati()n,  une  somme  de   £(i5(),  et,  le 
même  jour,  Mai'^uerite  Roy  cède  à  .lean  Bte.  Lionais,  le  frère 
de  l'Intimé,  .sa  créance  de   C2,()()()  0  0  avec  intérêts,  pour  son 
pri.v  de  vente.   L'on  .sait  déjà  que  Jean  Hte.  Lionais  n'a  rien 
j)ayé  pour  ce  transport,  et  qJi'il  en  a  plus  tard  transporté  h- 
montant  à  Madanu;  Lionais.  Le  2  avril  Isô.'j.  le  shérif  fait  son 
rapport  de  follt'-enchère  contre  Réfrnier.     Moti<»n  de   Kacli»! 
Kohreau  Duplessis,  pour  rè<rle  pour  contrainte.    Le  !>  avril,  la 
rè(;le  est  déclarée  absolue.     Le  J>  mai,  les  numéros  1,  2.  'i  et  -l- 
.sont,  sur  il^ia.s'   Vendition i  E.r pona s,  niV]n^vs  h  Madame  Lio- 
nais, pour   C7.S().    Produit  net   t7:}l    10  îi.    Le  !>  juin.  (  Jerraiil 
produi*^.  une   opposition   pour   C750,  montant  <!e   I  oblii^atioii 
consentie  par  l'Intimé,  le  lî)  avril  1(S47,  avec  intérêt  de  cette 
tiate.  Madame  Lionais  se  porte  éj^alement  t)pposante  à  l'ordre, 
et  réclame  le  montant  de  la  conmmtation,  à  elle  transj)ortéf 
par  le  Séminaire,  s'élevant  à  £1,422  IH  2,  le  montant  du  prix 
de  vente   du  HO  octobre  l<S4(i,  à  elle  cédé  par  .b-an  Hte.  Lin- 
nais,  cessioimairtî  de  Marji^uerite  Roy,  avec  intérêt  <lu  .'{()  jan- 
vier 1<S4(),  et  enfin  le  capital  et  les  intérêts  de  la  rente  via<;èic 
<le  Josephte  Monar(|ue  à  elle  cédée  par  t  hamilly  de  I.^trimi)'i' 
cessionnaire  de  la  crédit-rentière.    Le   l.S  mars,  elle  e.st  colln- 
(|uée   pour  le  montant  disponible  l'U  entier.    Le  .">  juillet,  !• 
juffement  de  distribution  est  homolo<;ué.   Le  '.\  août,  le  surplus 
lie  la  terre  est  adju!.fé  à  la  même  Madame  Lionais,  poui*  t!47. 
])roduit  net  £-V,)  l.'}  !).  (pii  est  attribué  à  Madame   Lionais, sur 
opposition  semblable  à  la  preniièrt'.     Le  22  juin,  le  juj^enn-nt 
de  distribution  a  été  homolo<^ué  :  et,  <le  ee  moment,  la  propritt"- 
entière  est  passée  dans  les  mains  de  la  femme  de   I  Intiiin-. 
franchie  etquitti'de  tonte  hypothèipu'.et,  pour  Marguerite  K<p\ , 
tout  ari  irrévocablement  perdu.  Sa  ruine  est  eonsonnnée.  I'imh 
£.'10  (|u'elle  a  reçus,  elle  a  vu  passer'  ilaiis  les  mains  de  I  Inti 
mé  et  de  sa  fennne,  sa  fortune  entièi'e,  créances  et   proprittr 
Le  4  avi'il  1(S.54,  elle  cédait  à  l'Appelant  ses  droits  résolutoires. 
"t  elle  mourut  ]>\\u  tnvd,  folle  de  peine,  dit  ('hamilly  de  L<iii- 
niier.  De  son  côté,  (  «ei-rard  a  aussi  perdu  sa  créance.  Sur  lOrtlie, 
il  a  été  primé  par  Madame  Lionais,  eessiomiaire  du  .Sémin.iiiv, 
Ninis  compter  !<'  pii\  de   vente,  >'l    la  rentt    d<'  .Fnsfpht»    .M  "• 
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iiiirqui' ;  rt  rintiiné,  sou  délateur,  est  insolvable  depuis  I.S4.S. 
Nous  avons  vu  que  l'Jntiiiit''  n'a  payé  (|ue  .£785  7  1.  Sa 
l'onmie,  a-t-elle  payé  d'avantaj^e  ?  KUe  a  payé  .t()50,  montant 
de  loldigation  (ju'elle  a  consenti»'  à  Chanully  de  Loriinier, 
pour  le  capital  et  les  intérêts  de  la  i-eute  viaf:;ère  de  Jo.sepiite 
Monarque,  cédée  à  Jean  Hte  I^ionais,  qui  l'a  ensuite  trans- 
portées à  Madame  Lionais,  hupielle  a  donné  son  oMipition 
pour  cette  sonune.  Ainsi,  pour  ,C7.S5  2  1  payés  par  l'intimé, 
.C()ôO  par  sa  temme,  en  tout  C48ô  2  I,  en  prenant,  pour  \a- 
leur  de  la  terre,  l'estiiiiation  Faite  .C7,()()()  sur  la  connuutation, 
(■:i  1X47  ;  en  ajoutaiit  02.^25,  montant  retiré  sur  les  créances 
de  bailleurs  de  fonds,  .sans  mémt'  y  inclure  les  intérêts  cédés 
par  l'acte  du  ;U)  octoltre  1S4(),  l'intimé  et  sa  Fenniie  ont  rétiré 
t!>,<S2."),  en  immeubles  et  en  arj^ent.  N'ayant  pas  à  nie  pronon- 
cer, connue  je  l'ai  <lit,  sur  la  lésion  d'outre  moitié,  il  ne  m't'st  pas 
nécessaire  de  fixer  la  valeur  de  la  terr(>  telle  qu'établie  par  la 
])reuve.  Il  est  cependant  certain  qu'en  |trenant  la  valeur 
moyenne  des  teiTains  tels  (|u'ils  étaient  en  IH4G,  cette  évalua- 
tion à  C7,()()(),  est  niodéi'éc  Ils  valent  aujourd'hui  le  (piadruple 
•  le  cette.somme.  ('  ..eut  l'intimé  a-t-il  pu  atteindre  ce  résid- 
tat  !  Voilà  comment  i  appelant  l'explique  :  Ajjrès  avoir  obtenu 
t'iauduleuscment  la  vente,  l'intimé  résolut,  ou  renouvela  une 
résolution  prise  d'avance,  non  sctdetiient  de  ne  pas  payer,  et 
(le  priver  Marguerite  Hoy  et  SauMU'l  (îerrard  des  moyens  de  le 
réclamer,  mais  encore  de  soustraire  l'immeubl*;  à  leurs  pour- 
suites, et  à  celles  de  ses  autres  créanciers,  i-n  le  faisant  pas.ser, 
franc  et  quitte  «le  leurs  bypothè(|ues,  dans  les  ntains  de  sa 
t'cinme,  par  un  décret  .subreptice.  Il  avait  à  .son  .service  Ré^nner, 
toujours  prêt  à  trahir  .sa  fennne,  et  des  parents  et  des  amis 
ilispo.sés  à  lui  prêter  leiirs  noms,  .sans  .s'en<|uérir  de  l'usage 
(ju'il  en  voulait  faire.  Son  premier  mode  d'opération  fut  (li' 
bure  payer  par  des  tiers  les  dettes  qu'il  s'était  obli^'é  de  payer 
lui-même,  et  «l'obtenir  des  créanciers,  des  .subro<i[ations  contr»' 
.Marmierite  Kov  t-t  ( 'hainillv  de  l^oiimier,  afin  d'eni;aifer  la 
preiuière  à  sacrifi<'r  sa  créance,  et  «le  forct^r  de  Lorimier  à 
'l<'sei-ter  les  intérêts  de  .sa  lielle-mère.  pour  con.server  .ses  pro- 
pres droits,  ou  ne  les  pas  jterdi-e  en  entier.  C'est  ainsi  (piil 
fait  transporter,  avec  sul)ro<,jation,  à  un  tiers,  la  cré'ance  du 
S(''iiiinaire  c  aitre  de  Loriiiiiei-,  créance  (piil  l'tait  tenue  de 
p.iyei-  lui-même.  Il  achète  de  Did'aux  une  créance  conti'e  de 
bnrimier  et  Marijuerite  Hoy.  11  obtient  «le  Marteau  unesubro- 
:,Mtion  contre  le  même,  poui-  une  «lette  «jui  lui  était  personnelle  ; 
'II'  Francis,  le  tianporf  du  jn;^'«'iiient  c«>ntn'  «h-  liorind«'r;  et«le 
Wrlister  une  sulir«ti^ati«)n  «les  jiiyinients  «pi  il  «levait  per.sonnel- 
icnieiit  accpiitter  à  l'acepiit  «le  ce  «leniier.  Armétie  ces  créances, 
il  lit  eons«'ntir  Mar;fu«'rite  Hov  et  «l«s  L«»rimier  à  la  «lécharue 
'II'  leur  byp()tli«''que  priviléifiée,  p(an*prix  «le  vente  et  la  rente 
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\  in^t-n;  (le  Joscplitf  M(»nar(|ii»',  sur  S  des  lots  vendus,  eu  don- 
iifiiit  coniiut'  (•()nsid(''r!iti(iii  à  de  LDiiiiiirr  une  décluirm'  d( 
J)ui'uux,du  Séiui  nuire,  de  Kinneis  et  île  Maite.ui,  et  h  Mamue- 
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uiu'  décliartre  île  la  ciéanee  de  Marteau  et  un  trans- 


])(irt  sur  Ijehlanc  piuirClOI.  Mar<fuerite  Hoy  n'avait  eneoit! 
rien  reçu,  et  l'appat  de  cettt;  somme  lui  fit  consentir  à  cette 
dccliary;e.  (^u.int  au  reste  des  hits,  ils  étaient  sujets  à  In 
cn'ance  de  C'2,()()()  |trix  dv.  vente,  à  la  rentt-  et  Josephte  Mo- 
naripie,  réduite,  |)Our  arrératfes,  k  CôOO,  par  de  LuiMiiiier.  en 
vertu  de'  l'acte  du  20  juin  |.S4!>,  et  à  lliyiiothivpie  de  Sannii'l 
(Jeirard  ])(jur  X75(),  (jKjet  d'une  opposition  à  la  sentence  de 
ratification.  \'nici  l'exjiédii-nt  qu'il  pi'it  pour  se  déliarfasser  de 
cette  np|iositioii.  (  ierrard  avait  aupai'fivant  pi-oduit  uncomptr 
à  Kéniiiei' et  sa  fi-mnie  jjoui'  n,7N().  Il  léduisit  cette  créance 
à  L'750,  son  cliiH're  lé«r(''tinie.  pour  l!U|Uelle  M;ir;Lrnrriti'  Roy  lui 
donna  une  ol)liii<-ition  sur  laipielle  était  l'ondi'r  son  opposition 
à  la  sentence  de  ratitication,  et,  en  doiuiant  ipiittance  de  cette 
sonnne,  il  avait,  ])ni'  inadvertance,  comme  nous  l'avons  vu, 
transpoi'té,  avec  subroo^atioii,  la  sonnne  entirir  de  £1,7.S() 
montant  du  compte  pour  lots  et  ventes  portant  liypntlièipie 
avec  |ii"ivilé<fe  sur  les  ventes  faites  à  Pinsonnault,  ])ar  Ké^nici' 
et  sa  t'ennne.  Sur  rii|>po.sitiiin  de  (  ierrard,  Héynier,  dans  l'in- 
térêt de  1  intimé,  pi'oduisit  donc  une  opposition  en  sous  ordre, 
pour  ladiHérence  entre  la  sonune  due  et  la  sonnne  transportée, 
c'est-à-dire  pour  ,lLl,()o(>.  Force  fut  aloi's  à  (ierrard  de  tran- 
siifer  avec  l'intimé,  et  de  lui  céder  sa  créance  de  Jili'A)  (pir 
l'intimé  était  personnellement  tenu  de  payer,  avec  suliro^atiim 
conti'e  Mai'ii'uerite  H<»y.  Preuve  (|ue  Hénnier  agissait  dans 
l'intérêt  de  l'intimé,  c'est  ipi'aussitôt  ce  ivsultat  accompli,  il 
retii'é  son  oppositimi  en  sous  oi 
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écartée,  l'intimé  jirit  sa  sentence,  (h;  ratilicaiion,  à  la  siiili' 
charge  de  l'opposition  de  CôOO,  pDUr  arriM'agrs  de  ivntr  dr 
.loseplite  Monaripie.  L'opposition  de  Marteau  avait  étéécartéi 
par  la  transaction  dont  il  a  déjà  été   parlé  Outre   ces   £.')()() 


pour  arrérages  <le  ren 


ti-,  la  ti'rre,  moins  les  .S  lots,   ne    restait 

le  rii 


])as  munis  chargée  du  capital  et  elle  ctiiit  eiicori'  triHU-de  1  hyi»» 
thi'ijUi'    de    l'2,()0(),    et  de  la  lli)U\ellf    liypothèi|Ue    «le    (Jeriaid 
pour  t7.")()  :  mais  huit  lots  étaiiiit  déchargés  de  la  rente  et  i\u 
prix  de    \entr.   (.'es   lots  ainsi  déchargi's   avaii-nt    une    vali'iir 
aisi'ment    ri'alisalile,  et  rintimé  profita  ainsi  de    cette   \aleiii 
l'iiur  mettre  à  exécution  le  projet  ipiil  axait  an  dite  de    t'aiii' 
par  un   di'-eret   simuli'',  passer  les  jirnpriéti's  sur  la   tête   de  ni 
femme,  il  s'était  l'ail  poursuivre,  jiar  IJaclad  Kohreau  i)uplessis. 
sur  un  traiis])oi't  siiinili''.  par  Pierre  Moieau.à  la  demanderesse, 
d'une  oliligatimi  i'i'inte,  meiitioiinéc  sans  dette  <'t  sans  indica 
tion  du  iiotaiif  ;   l'action  avait  l'fi'  rappoi'tée  le  jour  même   <|i 
l'ohtention  di'  lii  sentence  de  latificatimi,  et  jugmient  avait  et' 
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rendu  sur  cont'ossioii  le  25  avril  ISôO.  lift  propriôt»'  cittirrc 
iivuit  (''tô  saisiceii  satisfaction  tlo  ce  jn<f('incnt,  Ir  25  mars  IS5I, 
il   une  »''[K)que  où  la  saisit^  était  suspendue  par  une  opposition, 


afin 


annuler,  ])i( 


duit( 


II-  l'intimé.    Il  se  sert  des    noms  do 


Piei-rt,'  Mon'au  et  do  Fi'anr/oi.s  (  'usson,  le  premier  son  Iteau-frère, 
c't  le  second  son  ami,  pour  faire  consentir  à  la  dite  Hacliel 
Holii'eau.  Duplessis  une  vente  de  M  lots  décliar<j;és  «le  l'iiypo- 
tliè(pie  d(>  Mai'otcrite  Hoy  et  <le  la  rente  de  Monar(]Ue.  Prix  de 
vente  ,£1,M5()  sui'  laipielle  Kacliel  Rolireau  Duplessis  ne  fait  pas 
d('iluction  du  montant  de  son  ju^fement.  Ce  prix  de  vente  est 
transporté  à  Madam<'  Tiionais,  Ia(|Uille.  avec  son  mari,  ratifient 
l'acte.  Cette  vente  a  été  simiil/'i'.  Morenu  et  (.'nssoii  n'ont 
jamais  ét(''  pi'opriétaires  des  lots  vendus,  et  l'intimé  n'a  inventé 
cette  vente,  (pie  ])our  créer  atix  mains  de  sa  femme  un  pi'ix  de 
vente  (ju'il  jjouvait  faire  .servir  à  ses  tins.  Par  l'acte  du  'M) 
octobre  184(),  l'intimé  avait  Hti;>ulé  (pi'il  aurait  le  droit  do 
commuer  la  propri(''te,  les  vendeurs,  est-il  dit  dans  l'acte, 
s'()l)li^a!ant  de  ratifier  la  commutation,  et  d'en  acipiittei-  le  dit 
;iO(piéreur  dans  le  C)\»  où  les  présonti's  seraient  résolues  ou 
lésiliées.  Le  21  mars  IcS+S,  l'intimé  avait  commué  pour  Cl,.'î()() 
IHiui'  lacpielltî  il  avait  doimé  nue  olilii^ation,  avec  liypotliè(|Ue 
prix  iléiriée,  aux  sei<^neurs.  Le  8  janvier,  1852,  il  olitient  du 
Séminaire  un  tratisport  de  cette  somme,  avec  sulirotfation  ''H 
l'aveni'  de  ,sa  femme,  (pn,  comme  considération  <lu  ti'ansport, 
ct'ila  le  prix  de  vente  <lû  par  llacliel  i{ol)reau  Cadieux.en  vertu 
de  la  vente  à  elle  faite  par  MM.  Moreau  et  Cusson.  Ainsi,  sans 
,iv(tir  dél)oui"sé  un  seul  .'jou.  Madame  Lionais  se  trouvait  pro- 
priétaire d'une  créance  primant  celle  de  Mar^ueiùte  Roy,  pour 
son  pi'ix  do  vente.  L'intimé  admet  (pu'  cette  transaction  a  mis 
l'U  danger  le  jirix  de  vente  de  Marniu-rite  Koy.  Que  cette 
créance  fut  alors  nnse  en  dani^er,  iju'tdle  l'ait  étt'  avant,  ou 
ipùllc  ne  le  fut  pas  alors,  et  ne  l'ait  jamais  été,  peu  importait, 
pourvu  que  Manpierite  Roy  y  crut,  on  (pi 'on  le  lui  ait  fait 
cniire.  Le  1 2  juin  1850,  Réifnit'r  avait  ti'ansporté  à  Jouette, 
luau-frèri  île  l'intimé,  et  son  ]>rêti'  nom,  ses  droits  en  vei'tu 
•  le  la  contre-lettre  du  M  novenbre  18+(),  et  é<;alenu'nt  les  £1,780 
i|U  il  prétendait  lui  êti'edus  pai'  (!en'ar<l.  Le  2(5  du  même  njois, 
il  avait  ratifié  l'acte  du  2(ijnin  18-i!',  fait  [tai"  sa  feiinne,  par  le- 
(pu'l  elle  déchargeait  les  8  lots.  Le  1  1  novemln'e  de  la  niétne 
aimée,  il  avait  révo<|ué  lautoiisation  donnée  à  .sa  femme  p»ir 
l'acte  de  vente, lie  retirer  elle-même  .son  prix  de  vente, et, le  même 
jniir,  il  avait  ti'ansporté  au  même  .louette  £1,000,  sur  le  piix  de 
vente.  Tou>i  ces  actes  étaient  faits  ilans  l'intérêt  <le  l'intimé  pour 
amener  Mai'ffUei'ite  Roy  à  reiioiicor  à  son  prix  de  vente,  et 
cest  ce  (pi'elle  lit,  en  ti aiisjjortaiit  à  .lean  Hte.  Lionais,  le 
•U  mars  185!}.  ce  prix  «le  velite  qui  vint  promjitement  aux 
mains  de    madame  Lionais.     Quand    Marguerit»!   Roy    a  fait 
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ce  dernier  acte,  toute  protection  lui  faisant  défaut,  car 
Chaniilly  de  Lorinùer  ^ui  ne  recevait  rien  de  la  rente 
Monarque,  et  qui,  en  la  transportant  à  Madame  Lionais  pour 
£()50,  espérait  recevoir  cette  sonnne  ou  partie  d'icelle,  et  à 
(jui  on  mettait,  comme  condition  de  ce  transport,  l'abandon,  par 
Marguerite  Roy,  de  sa  créance,  Chaniilly  de  Lorimier,  son 
gendre  et  son  seul  protecteur,  l'y  sollicitait.  Il  dit,  dans  son 
témoignage,  que  c'est  pour  ne  pas  lui  nuire  que  Marguerite 
Roy  a  consenti  au  transport  à  Jean  Bte.  Lionais.  Les  décrets 
ont  été,  au  dire  de  l'Appelant,  simulés,  subreptices,  et  faits  en 
l'absence  d'enchérisseurs  étrangers  ;  et,  au  soutien  <le  ce  dire,  il 
cite  les  retards  apportés  à  la  saisie,  l'opposition  non  contestée 
de  l'Intimé,  l'adjudication  faite  à  Régnier,  notoirement  insol- 
vable, jiour  suspendre  la  vente  du  l'este  des  lots,  et  faire  re- 
\'endre  à  Madame  Lionais  le  lot  adjugé  à  Régnier,  à  la  folle- 
enchère  de  ce  dernier.  L'Appelant  ajoute  (jue,  dans  toutes  ces 
opérations,  ceux  qui  y  ont  figuré  n'étaient  que  des  prête-noms 
de  l'Intimé,  que  sa  femme  elle-même  ntî  figure  qu'en  cette  qua- 
lité, et  que,  réell(;nient,  c'est  l'Intimé  qui  possède  et  est  proprié- 
taire (le  la  propriété  entière,  au  nom  dt;  sa  ft^unne  :  et  que 
c'est  ainsi  <|u'il  a  réussi  à  dépouiller  Marguerite  Roy,  et  faii'c 
perdre  la  créance  (Jerrard.  L'Appelant  a-t-il  raison  dans  l'in- 
terprétation défavorable  qu'il  fait  de  la  conduite  de  l'Intimé  ; 
et  ce  (]ui  a  précédé,  accompagné  et  suivi  l'acte  de  vente,  ré- 
vèle-t-il  le  dol.  la  fraude  et  la  violence  suffisamment  pour 
faii'C!  résilier  l'acte  ?  Avant  de  répondre,  abordons  les  doux 
autres  griefs  de  l'Appelant.  A  ce  premier  chef,  tiré  du  ilol 
et  de  la  fraude  de  l'Intimé,  l'Appelant  en  ajoute  un  second, 
fondé,  nous  l'avons  vu,  sur  la  nullité  absolue  du  contrat,  pour 
défaut  d'autorisatio!!  valaV>le,  donnée  par  Régnier  à  sa  femme, 
t't  pour  1«}  motif  que,  (juelqu'aient  été  les  énoncés  de  l'acte,  en 
réalité,  cet  acte  a  contenu  une  vente  par  la  fennne  au  mari, 
vente  prohibée  par  l'article  [\S'i  du  Code  Civil,  qui  porte  (|Uc 
le  contrat  de  vente  ne  peut  avoir  lieu  entre  mari  et  fennne, 
appuyé  par  l'article  f>H{j,  titre  des  obligations,  qui  dit  que  sont 
incapables  de  contracter  ceux  à  qui  des  dispositions  .spéciales 
de  la  loi  défendent  de  contracter,  à  raison  de  leurs  relations 
«■nsemble  vt  de  l'objet  du  contrat.  Comme  on  le  voit,  il  ne 
peut  y  avoir  de  nullité  jdus  absolue  que  celle-là.  Examinons, 
maintenant,  les  moyens  de  défense  de  l'Intimé,  en  les  rappor- 
tant dans  l'ordre  des  clu-fa  de  la  demande.  Il  prétend  qut;  R*'- 
gnier  avait  le  droit  d'ac(juérir  de  Francis,  le  montant  du  juge- 
ment obteini  par  Brown  contre  Marguerite  Roy  qu'il  avait 
le  droit  de  le  céder  à  l'Intimé,  et  qu'en  exécutant  le  juge- 
ment, ce  dernier  n'a  fait  (|u'exercer  ses  justes  droits.  J'ai  déjà 
exprimé  mon  opinion  hostile  à  l'Intimé  sur  ce  point.  Il  sentit 
superflu  d'y  revenir.  Mais  de  l'illégalité  du  transport,  lanullite 
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(le  la  vente  ne  résulte  pas,  si  elle  n'a  «Hé  affectée  d'aucun  vice. 
L'Appelant  dit  que  ce  fut  pour  tromper  Marguerite  Roy  que 
Régnier  a  prétendu  vendre  avec  elle,  qu'il  n'avait  aucun  droit 
dans  les  choses  vendues,  et  que,  dans  le  fait,  il  était  actpiéreur, 
]K)ur  moitié  des  choses  vendues.  L'Intimé  donne  une  versicm 
toute  contaire  ;  il  soutient,  qu'à  part  28  lots  de  tei'ri',  et  £2,(S75 
de  créances,  tout  ce  qui  a  été  vendu  par  l'acte  du  80  octobre, 
i!S4(j,  appartenait  à  Régnier,  qui,  jusqu'à  concurrence,  figure 
comme  vendeur  d»;  l'Intimé,  et  l'a  été  réellement.  C'est  sur 
une  couuinuiauté  partiel!»-,  entre  Régnier  et  son  épouse,  qu'il 
fonde  ce  systî'me  (le  défense.  Après  stipulation  de  séparation 
de  hiens,  contenue  dans  le  contrat  de  mariage  de  Régnier,  et 
Marguerite  Roy,  et  la  clause  que  chaciue  époux  sera  tenu  de  ses 
dettes  contractées  avant  ou  pendant  le  mariage,  il  y  est  dit  : 
•'  Il  est  de  plus  convenu  et  accordé  entre  les  dits  futurs  éjjoux 
(|u'ils  se  prennent  avec  les  biens  et  droits  à  chacun  «Veux  ajv 
partenant,  ou  tels  qu'ils  pourront  leur  échoir  à  l'avenir,  à  quel- 
(jue  titre  que  ce  soit,  lescjuels  leur  sortiront  nature  de  propre,  à 
chacun  d'eux,  et  aux  leurs,  de  leur  cAté,  estoc  et  ligne,  ('epen- 
(Ifint  les  bénéfices  et  augmentations  appartiendront  de  plein 
tlroit,  par  moitié,  aux  dits  futurs  époux  et  leur  sortiront  natun^ 
de  propre  et  aux  hiurs  de  leur  coté  estoc  et  ligne."  Par  c»;tte 
clause  il  y  eut  communauté  partielle  établie  entre  eux,  et,  dans 
cette  couuuunauté,  sujette  aux  règles  qui  régis.sent  la  comnm- 
iiauté  générale,  sont  entrés  tous  les  biens  ac(|uis  par  les  époux, 
lesquels  sont  les  bénéfices  et  augmentations,  et  dont  Régnier, 
comme  chef  de  la  comiiuniauté,  était  le  seigneur,  et  <l(mt  il 
avait  droit  de  disposer.  Dans  cette  communauté  est  notam- 
ment entré  le  prix  de  vente  des  ti'ois  quarts  de  la  moitié  de  la 
terre  échus  à  (Jeorg(!  Hypolite  ('adieux,  Chi'istimî-Rachelle  et 
Henriette  Cadieux,  vendus  par  (  Jeorge  Hypolite  Cadieux  et 
( /ristine-Rachelle  (^adieux  et  C'hamilly  de  Lorimier  à  Pinson- 
iieault,  ledit  prix  cédé  par  partie  à  Chamilly  de  Lorimier  et 
sa  fiMume,  et  par  ce  dernier  en  totalité  à  Régnier  et  Margne- 
lite  Roy,  par  l'acte  du  I (S  avril,  1.S8S.  Cette  cession  a  fait  tom- 
bt  r  ces  créances  dans  la  communauté  partielle,  dont  Régnier 
«tait  le  chef.  Ainsi,  tout  ce  (pli,  dans  les  choses  vendues,  pro- 
venait de  la  cession,  appartenait  à  R('gnier.  Le  reste  seul, 
eest-à-dire  27  lots  et  £2,87'),  appartenait  à  Marguerite  Roy  en 
projjre.  Le  jugement  de  première  instance  a  adopté  ce  sys- 
tiiuc  de  communauté  partielle  (pie  repous.se  rAj)])elant.  Pour 
juger  de  sa  rectitude,  et  saisir  les  effets  de  cette  clause  du  con- 
trat de  mariage,  relative  aux  bénéfices  et  augmentations  (pii  a 
''tabli  une  prétendue  conuiiunauté  partielle,  il  faut  rappeler  les 
divers  n'-gimes  .sous  les(|uels  on  peut  contracter  un  mariage 
dans  le  Ras-Canada,  et  les  princip(.'s  auxquels  ils  sont  soumis. 
Ces  régimes,  au  nombre  de  (piatre,  sont  celui  de   l!\  conniui- 
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iiHiitt'  l(''«^r(ilf,  <!(' I(ic()iiimiin»nité  conventionnollt',  tlo  IV'Xclusifjn 
(It;  coin  mil  liîUitt''  it  de  hi  s^paiatioii.  11  n'en  existe  certainement 
pas  d'îiiiti-es,  et  tout  inai'ia^'e  «loit  être  contracté  snrl'nn  d'eux, 
niais  il  ne  peut  l'être  sous  plusieurs  d'i-ntre  eux.  L'on  peut  ce- 
pendant ('onil)iner  les  dispositions  de  deux  l'é^iines,  pour  en 
iîure  un  réiriine  mixte,  comme  on  peut,  sous  le  Code  Napoléon, 
comltiner  le  régime  (lotal  .av(>c  celui  de  la  communauté,  pouivu 
<|Ue  les  dispositions  réunies  ne  se  répui;nent  pas.  A  la  faveur 
tie  la  lilterté  des  mariatfes,  et  des  stipulations  (|ui  les  concer- 
nent, on  peut  insérer  au  conti-at,  toutes  les  i-onventions  (pli  ne 
sont  pas  conti'aii'i's à  l'oi'div  jiulilic  ou  à  (juchpu-  loi  prohibitive, 
et  (pli  ne  contrarient  ni  la  ])ui.s.sance  maritale,  ni  la  pnis.sance 
paternelle,  non  plus  (pie  les  droits  appartenant  au  mari  connue 
cliel'  de  ra.s.soeiation  conjupile.  Mais,  pour  le  contrat  de  ma- 
riage, connue  pour  les  autres  contrats,  la  raison  enseigne  (pi'il 
ne  pont  contenir  de  clause  (pli  se  répugnent.  Si  cependant 
cette  répugnance  n'existi'  (pie  dans  les  tei'ines,  l'on  doit,  au 
moyen  d'une  interpi'étation  liliérale,  dégager  l'intention  des 
conjoints  de  l'oliscurité  des  paroles,  et  concilier  les  clauses  eu 
apparence  contradictoires.  L'on  «ioit  d'aliord  chercher  dans 
l'ensemlile  du  contrat  et  .son  contexte,  le  régime  (pie  les  con- 
joints ont  voulu  étalilir,  et  voir  ensuite  si,  au  moyen  d'une 
d'une  intei'|)rétation  liliérale,  en  con.servant  leKcaract("'resesyen- 
tifds  de  ce  ri'gimo,  on  peut  y  coudre,  san.v  le  déparer,  des  dis- 
positions étrangères  et  aftparemment  contradictoires.  Voyons, 
dans  resp('ce  actuelle,  sous  (piel  régime  les  époux.  Kégnier  ont 
entendu  se  marier.  "  il  est  expressément  convenu  et  arrêt(''," 
(lit  le  contrat  de  mai'iage,  "  (pi'il  n'y  aura  pas  de  connnunauté 
de  biens  entre  les  Futurs  épou.x."  V'oilà  (]ui  ,seml)le  stipuler 
une  simple  exclusion  de  couHMUn.iuté.  "  Mais,"  continue  le  con- 
trat, "  il  y  aura,  au  contraire,  s(''paration  contractuelle  entre  eux, 
nonobstant  la  Coutume  de  Paris  suivie  en  cette  province,  et 
autres  lois  ((iii  inti'oduisent  la  communauté  de  biens,  aux- 
(pielles  les  dits  sieui'  et  dame  i'uturs  époux  ont  exjjressémeiit 
dérogé  et  renoncé  par  ces  pivsentes.  Il  est  aussi  expre.s.sément 
convenu  (pie  hîs  sieur  et  dame  i'uturs  époux  ne  seront  jias 
tenus  des  dettes  et  hyjxitlicMpies  créées  avant  et  pendant  le 
mariage,  et.  s'il  s'en  trouve,  elles  seront  paj'ées  et  ac(plittée-< 
par  celui  (pii  les  aura  contractées  et  sur  ses  biens,  sans  (pie 
l'autri'  n'en  soit  aucunement  tenu.  Il  est  de  plus  convenu  et 
accordé  entre  les  dits  futurs  ('poux  (pi'ils  se  prennent  avec  les 
biens  et  droits  à  chacun  d'eux  appartenant,  ou  tels  (piils 
jjourront  leiii'  échoir  à  l'avenir,  à  (piehpie  titre  que  ce  soit,  les 
(|Uels  biens  sortii'ont  nature  de  propre,  à  chacun  d't'ux  et  auN 
leurs,  de  leur  C('ité  estoc  et  lii-ne.  "  Peut-on  st^  s(M'vir  d'un  lan- 
guage  plus  clair  et  plus  précis,  pour  exprimer  l'intention  d'é- 
tablir  husépaiation   de   biens,  et  de  soumettre  un  mariage  à 


'■rM 


iruxitv  M 


DE    I,A    IMIOVINCK    DK   C^l'I^lHEC 


3^1 


sou  rc'niiuL'  :"  lOt'veloppor  cette  idée  serait  vouloir  prouver  un 
axiôuie  !  Voilà  trouvé  le  réj^nuu'  choisi  \miv  les  époux  IléL^nier, 
dans  la  clause  priueipale  et  |)réilouiiuaMte  de  leui'  coiiti'at: 
c'est  celui  de  la  séparation  de  l)ieiis.  Suit  la  ^tipulHtioll  qui  a 
donné  lieu  à  la  ditHeulté  :  "  (À-pendant  le-s  hénéliees  et  aug- 
mentations appartiendront  de  plein  droit,  par  moitié.  a>i\  dits 
futurs  époux,  et  leur  soi-tiront  natui'e  de'  ])ropre,  et  aux  leurs, 
de  leur  côté,  estoc  et  li/^tie.  "  Peut-on  concilier  les  deux  clauses, 
taire  concorder  la  clause  accessoire  avec  la  princi{)ale,  donner 
eHVt  à  la  dei'nière,  sans  détruii'c  la  jireuiièi'i",  l't  attrilaier,  par 
moitié,  à  chacun  des  conjoints,  et  aux  leurs,  de  leur  côté,  estoc 
et  li^nt!,  les  hénéticeset  aUi;uientatioiis  dont  il  s'a^-it,  sans  por- 
ter atteinte  à  la  séiiai'atioii  de  liieiis.  Voilà  la  (juestion  :  Il 
Faut  d'aliord  com[)rendre  ce  (piont  i-ntendu  les  conjoints  par 
ces  liénétices  et  auoineiitations.     Ils  vieiuient  i\v  dire  (lu'ils  se- 


ront  séjiarés  de    hieiis,  «pie  chacun  paiera  ses  dettes,  et  (ju'ils 
se  ])i'ennent  avec  chacun  Iimu's  biens  (pii  leur  .sortii'ont  natui'e 


propre,  et  us  ajoutent 


('ej)endant  les   l»énéHces  et  auy' 


inentations  nous  aj)pai'ticndront  chacun  ]»ar  moitié."'  Ces  lié- 
nétices et  au<,fmentatioii:<  se  rapportent,  sans  doute,  aux    liiens 


le  chacun  d  l'UX,  doi 
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viemunt  de  parler,  "  et  (.le  ces  hene- 


tices  et  aueinentations,  hénétlces  provenant  ilc  nos  biens,  (;t 
auoineiitations  leur  ad\enant, chacun  de  nous  aura  la  moitié." 
Disons  de  suite,  (pie,  dans  le  style  h'-^al  des  conventions  ma- 
trimoniales, hi^ né li (■<'■•<  et  (iiKjt^ii'nUit'nnis  sont  deux  mots  inusi- 
tés. Dans  .son  sens  eiaminatical,  bénéHco  comporte  l'idét^  de 
il'ain,  profit,  avanta^i',  et  chacun  connait  lavahnu'du  motau<f- 
iih'iitation.  L'Intimé  prétend  (pie,  par  béiiétices  et  augmenta- 
tions, les  conjoints  ont  compris  les  biens  nouveaux,  (ju'ils 
fic(piéreraient  pi'iidant  le  niariaije,  et  (|u'ils  ont  s(aimis  ces 
iiieiis  futurs  au  réirime  d'une  communauté  partielle  ipii  est 
(pieNpiefois  aussi  appelée  petite  communauté.  Cependant  le 
mot  ne  fait  pas  la  chose,  et  voyons  si,  malj^ré  l'inconi^ruité  du 
laiiyan'e.  K's  conjoints  ont  voulu  joindre  au   n'irime  ffénéral  de 


a  sei)aration  de    oieiis,   un    régime  spécial    (piel(|U  en    s 
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nom,  et    il    nCst   pas   même   nécessaire  (pi  il   en  ait  un,  au(piel 
^   liieiis  par  eux  d(''>igiii''s  sous   les  termes  de 
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ans   un  ordre  de  clio.ses  donne 


les  mots  bénétice  et  augmentation,  employés  après  avoir  parlé 
'les  biens  pn-seiits,  peuvent  eertaitieiuciit  vouloir  dire  liiens 
futurs,  mais  ils  ne  peuvent  avoir  cette  signitication  ici,  piiis- 
ijUe,  dans  le  contexte  du  paragra[)lie  relatif  à  la  .séparation, 
ils  viennent  iniinéiliateiiient  après  la  phia.se  (|ui  dit,  (pie  les 


lii'iis  à    chacun   d'eux    appirtenant   alor; 

l'Ur  (''choir  à  l'avenir,  à  (inehoie    titre  (lue  ce   soit,  leur  sorti 


on    (pli    ]iouri(int 
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'lit  nature  de  propre  et  à  ciiacun  d Cux,  et  aux  leurs,  de  leur 
'té,  estoc  et  ligne,  l'es  mots  peu vents-ils  signifier  les  fruits  et 
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revenus  des  Mens  ,  v.t  leur  accroissement  en  viileui-,  !es  reve- 
nus étant  compris  dans  le  mot  hénétice,  et  la  phis  value  dans 
le  ternie  augmentation.  Ce  serait  certainement  t'ausseï*  lac- 
ceptation  du  mot  «jue  d'appeler  bénéfice  d'une  maison,  «l'une 
somme  d'arjjjent,  le  loyer  de  cette  niaison,  l'intérêt  d«'  cet 
urgent.  Le  mot  bénétice  comporte  nécessairement  l'idée  d'un 
<;ain  ou  profit,  d'un  excédant  de  rectitte  sur  la  vaU;ur  de  la 
mise,  dans  un»;  opération  i|Uelcon(jue,  comme  l'on  dit,  le  béné- 
fice d'un  commen;ant,  eti  parlant  du  j^ain  t'ait  sur  la  revente 
de  ses  marchandises  en  excédant  de  son  prix  d'achat,  les  béné'- 
fices  d'un  ban«|uier  sur  ses  actions  de  ban(|ue,  d'un  industriel 
siw  les  fonds  mis  dans  son  industrie.  Si  l'on  disait  «pie  quel- 
qu'un, qui  a  acîieté  une  maison,  pour  un  certain  prix  et  l'a 
revendue  plus  cher,  a  fait  un  bénéfice  sur  son  opération,  je 
comprendrais  que  l'on  fait  du  mot  une  acceptation  naturelle, 
car  l'excédant  du  prix  de  vente  sur  le  prix  d'achat  formerait 
un  bénéfice  représentant  la  plus  value  d«;  la  niaison.  A  ce 
point  de  vue,  je  comprendrais  «pie,  par  bén<''fic«;s.  les  conjoints 
ont  entendu  la  plus  value  de  leurs  biens,  ou  leur  accroissement 
en  valeur,  par  des  circonstaïUHîs  «lues  à  l'industrie  des  con- 
joints, au  hazard,  et  au  simple  laps  de  temps,  surtout,  quan«l 
le  mot  entre  dans  la  phra.se  conjonctivement  avec  le  mot  aug- 
mentation. Telle  est  «lu  moins  l'interprétation  que  je  lui  donne. 
Mais  ce  n'e.st  pas  .seulement  la  construction  «grammaticale  «pii 
m'amène  à  ce  résultat,  c'est  l'en.semble  du  contrat  et  les  eir- 
c«)nstances  sous  lesquelles  il  a  été  fait.  Mari>;uerite  Roy  était 
une  veuve  comparativement  riche,  ayant  des  enfants  au  pré- 
'pulice  desquelles,  elle  ne  p«)uvait  avantager  .sonsecon«l  mari,  «lUe 
jusqu'à  concurrence  d'une  part  virile.  Régnier  ne  possède  rien. 
L'onse  marie  .sous  If*  iwimede  la  .séparation  nettement  exprimé. 
Kst-il  supp<jsabh'  «|u'après  avoir  dit  que  les  c«)njoints  seront  .sé- 
])aiés  de  biens,  (pie  chacun  jouira  de  ses  l>iens  présents  («t  futurs, 
ils  auraient  ajouté,  immédiatement  a[>r('s  cette  stipulation,  que 
leurs  bieiïs  futurs  et  les  revenus  «le  leurs  biens  «»n  entier  seraient 
communs  ou  j)artai^eables  par  m«)itié  ?  L'eu.ssent-il  «lit  <|U«' 
cette  stipulation  accessoire  serait  l'éputée  non  avenue  et  non 
écrite,  comme  contredisant  f«»rmellement  la  <lisp«>sition  princi- 
pale, celle  i)ar  laquelle  les  conjoints  ont  fait  réijler  l«;ur  mariai;»'. 
Les  époux  Réfrnier  imt,  par  leur  contrat  de  mariafj;e,  attribué  à 
chacun  d'eux  et  ]>ar  m«»itié,  la  plus  value  des  biens  de  leiiis 
a('«piets  avant  ou  a|)r«'S  le  maria«^e,  et  voila  tt»ut.  (\'tte  stipula- 
ti«>n  peut  paraître  sinj;ulièr«',  bizarre  même  et  peu  susceptible 
de  rt'.sultats  piTitlipies.  ("était  l'a fiiiiiv  des  conjoints.  Klle  iif 
p("che  contre  aucune  loi,  ne  blesse  en  rien  l'ordre  public  ou  la 
morale,  et  elle  a  l'avantage  de  se  concilier  avec  le  réijime  ne  la 
séparation  de  biens,  ou  au  moins  de  ne  pas  lui  répugner.  Il 
était  partant  loisible  aux  conjoints  de  la  faire,  et  hw  tribunaux 
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(loivcnt  ou   roconnaîtiT  les  effets.   Mais  de  cette   stipulation 
('troito  k  la  stipulation  générale   de  la  coniniunauté  de   lii<!ns, 
un   même  à  la  conununauté   d'acquêts,  ea>'  c'est  sans  doute  ce 
que  l'intinié  entend  par  connuunauté  partielle,  (conuninuiuté 
limitée  (pii    n'était  pas  incoinnie,  cpioituie   rarement   stipulée, 
dans  l'ancien   droit,   mais   que    le   C!ode   Napoléon    recoiniait 
comme  uJi  des  ré<^imes  spéciaux  du  mariatçe,)  il  y  a  U!ie  diffé- 
rence radicale.  Cette  communauté  d'accpiets  tjui  n'a  pas  été  sti- 
pult'e  ne  pouvait  d'ailleurs  l'être,  après  la  stipulation  du  réy;ime 
de  la  sépération,  laco-existencedesdeux  réfifimes,  étant  impossi- 
l)l<î,  leur  inconciliafàlité  conq)lète  ;  car,  il  (ïst  «le  principe,  on 
matière  de  contrat,  que  (|Uand  deux  stipulations  se  répugnent, 
la  stipulation  accessoire  doit  céder  à  la  stipulation  princi[)ale. 
et  celle  dont  il  s'agit  est  certainement  accessoij-e  à  la  disposi 
tion  du  contrat  stipulant  la  .séparation  de  biens.  ( 'ette  idée  de 
communauté   partielle  ou  d'ac(juèts  étant  éliminée,   (ntraine 
avec   elle,  tout  le  système  de  l'intimé,  fondé  sur  les   droits   de 
Régnier  comme  chtd'  de  la  communauté  sur  les   biens  accpiis 
par  sa  femme  et  lui,  ou  aucun  d'eux,  pendant  le  mariage,  et 
notamment  par  l'acte  de  tran.saction  du  LS  avril,  l!S.S(i,  fait  par 
1rs  époux   de  Lorimier  et  les  époux  Kégnier,  par  lecpiel   les 
premiers  ont  cédé  leur  créance  contrt;    Pinsonneault,  et  qui 
joue  un  .si  grand  rôle  dans  les  prétentions  de  l'intimé.  Si,  par 
cet  acte,  Régnier  a  actjuis  quelques  droits,  cette  acquisition  lui 
a  été  j)ersonnelle,  et  elle  n'a  été  en  rien  favorisée  pa»'  |a  stipu- 
lation de   bénéfices  et  augmentations  ;  car,  évidemment,  cette 
ci'éance  n'a  pu  être  considérée  connue  une  plus  value  des  biens 
de  Régnier  et  de  sa  femme,  puisque  c'était  un  acfjuèt  nouveau, 
La  plus  value  de  cette  créance  eut  [ai,  par  la  suite,  créer  un 
bénéfice,  et  devenir  une  augmentation,  mais  cette  considéra- 
tion est  sans  à  propos.   Voyons  donc  si  Régnier  a  actjuis  cette 
créance,  avec  sa  femme,  et  cliacun  par  moitié,  attribuabh^   en 
pr(»pre  à  chacun  des  deux,  en  vertu  <le  la  séparation  ;  car,  si  la 
vente   lui   a  été  faite  par  moitié,  il  se  trouverait  avoir  eu  d(>s 
liroits  pour  moitié  dans  cette  créance  vendue  à  l'intimé,  par 
lacté    (lu    :U)  octobre,    184(1,  et,  (juoitpie,  en    fait,  ré<luite  de 
moitié,  la  prétention  de  l'intimé  que  Régtner  avait  des  droits 
ilfins  les  choses  cédées  par  cet  acte  resterait  fondée  en  droit. 
I*i»m'  apprécier  les  effets  de  la  tran.saction,  il  faut  en  bien  de- 
nagei-  les  motifs  et  les  objets.   Marguerite  Koy  axait  été  tutrice 
lie  Madame  de  Lorimier,  et  cette  dernière  l'avait  poiir.suivie  en 
liddition  de  compte,  dont  le  débat  avait  entraîné  un  procès. 
Lt'S  parties  transigent,  et  font  un  acte,  f)ù  comparaissent   Ré- 
i^'iiier  (;t  .sa  femme,  de  lui  autorisée,  (sans  menti<irnier  s'ils  .sont 
sépuivs  de  biens  ou  en  communauté)  et  Madame  de  Lorimier, 
tant  et  en  .son  nom,  comme  héritière,  pour  un  quart  de  .son  père, 
||'  au  nom  etcojume  procurati'ice  de  .son  é[)iaix,encf»re  au  nom 
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ot  coiniiic  (''tant  ans  droits,  et  oossionimirc  avec  son  mari,  do 
l'atlifiiiii' ( 'iidicux  <'t  (  îcoi'ni-  llipjiolytf  ('adieux.  I.,cs(]Ui'II('s 
pai'tifs  déclarent  (|u'('lles  ont  transité  sur  le  procès,  coiiiiiie  suit: 
Les  époux  lie  lioriinier  cèdent,  sous  certinnes  i'éserves,à  Hernie)- 
et  sa  i"einnie  leurs  droits  d:iiis  la  succession  ("adieux  et  les  créaii- 
cescontre  l'in.soiuieault  t|ui  leur  appartenaient  aux  triples  titres 
ci-liant  nieiitioini(''s.  l^es  l'-poux  |{(''nnier  s'i'nj^aj,'ent  à  payer  les 
tVais  du  jndcès,  et  de  tous  ceux  inteiiti's  contre  hi  succession  (,'a- 
dieux  :  d'acijuitter  les  ('poux  c|e  Loiiniier  de  leur  part  <les  dettes 


ssivesde  la  succe.s.sion  (adieux,  et,  notamment,  des  arrérai;es 


pa; 

de  la  rente  de  .loseplite  Motianpie,  et  ils  dotnient  <pnttancc 
aux  époux  de  Loriniier  de  tout  ce  (pii  po\ivait  leur  être  dû  jiour 
noui-riture,  entretien  et  éducntion  des  dites  Henriette  Ca- 
<lieux  et  Racliel  ('adieux  et  du  dit  (  Jeoi-jfc  llippolyte  ('adii  ux, 
])Our  les  sonnnes  d'argent  prêté(!s  ou  payées.  Lesépoux  Hé;^nier 
s'olili<;ent  encore  d'acfpiitter  les  lods  et  vente  siir  la  vente  faite 


aux    époux 
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iOi-imier, 
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enfin  de  leur  payer  tôOO,  dont  tôO  ont  été  di'clarés  par  l'actt; 
avoir  été  payés  des  deniers  dv  i{(''!.;nier  :  la  lialance  di-  t4;")0 
est  stipuK'e  payable  par  les  époux  ll(''j4nier  avec  termes.  IVut- 
on  dire  (pie.  dans  c("'t  acte,  Hétjniei'  ait  eu  (les  intérêts  person- 
nels, et  (pril  y  soit,  de  l'ait,  devenu  i)aitie  autrement  (pie  pour 
autoi'iser  .sa  remine  !  l'our  moi,  je  ne  puis  le  concevoir,  ("est 
une  transaction  sur  un  pi'oc('s  où  il  ne  pouvait  avoir  le  plus 
léyer  intérêt.  Madame  de  Lorimier  était  sortie  de  tutelle  loiifj- 
temps  avant  le  second  mariai^e  de  sa  mère,  et,  si  Réi^niei-  était 
devenu  jtartie  an  proci's,  ce  ne  pouvait  avoir  été  (pie  pour 
autoriser  .sa  t'ennne.  Des  int(''rêts  persoiuiels,  il  n'en  ]i(»nvait 
avoir,  étant  séparé  de  liieus  d'avec  .sa  t'ennne.  La  j)remiere 
considération  foui'nie  aux  époux  de  Loi-imier  a  été  le  d(''siste- 
inentdu  procès,  considération  (pie,  de  leur  c("ité,  ils  ont  fournie 
à  Mar^uei'ite  Roy.  La  seconde  a  ('té  la  (piittance  de  ce  (pli 
pouvait  être  dû,  est-il  dit,  aux  époux  R(^(rnier,  pour  nourriture, 
enti'etien  et  éducation  di- Racliel,  Henriette  et  (îeor^'c  Hypj 


)o- 


lite  (.'adieux,  depuis  la  mort  de  leur  jjère.  (Ji-,  Henriette  et 
(îeor^e  Hip[iolyte  étaient,  comme  Racliel,  sortis  de  tutelle  lors 
du  .second  mariîi^^'c.  Ffeiiriettc  était  mariée,  et  (ie()r<.îe  Hippo- 
lyte  exer(;ait  la  profession  de  notaire.  Ces  nourriture,  entre- 
tien et  éducation  ne  se  rapportent-ils  jias  évidemment  à  une 
é]io(pie  antérieiii'e  au  Second  maria;^'e  :*  La  matière  de  l'acte, 
(pii  est  une  transaction  sui-  radministrîition  d'une  tutelle  à 
hupielle  il  n'a  jamais  ])ris  part,  et  deux  des  considérations 
fournies  aux  époux  de  Lorimiei"  étaient  donc  étrang('r('s  à 
R('<^iiier.  Ku  faut-il  plus  pour  montrer  (pi'il  n'a  Jamais  ('té 
partie  principale  à  l'acte,  et  (pie,  si  cet  acte  comporte  un  trans- 
port en  sa  faveur,  cet  énoncé  a  été  fait  par  erreur,  on  pour 
frauder  .sa  femme,  fraude  dont  il  était  C(jutumier.   Le  fait  (pi  il 
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t'st  «lit  ilaiis  l'iictt'  (^n'il  ii  pny/'  l'.')()  de  sos  dciiici-s  ne  iin'  tini- 
t'iii'  pas.  S'il  a  ri'cllfiiii'iit  pay»'  ri'tti-  soumit-,  il  lie  pouvait  la, 
tt'iiir  (pu-   <lt'   la  <Ii''pt'rilitii)ii   (les  propres  dr  sa   l'i'iiinir,  car, 


ciicnn'    uiif    tnis,  Il  11  a   pas,  Ucpiiis  suii  mai'iaijt',   posscilc   iinc 

olioli'  (ruiic   antre  provciiatici'    Lciiscinlil»'   des  faits  dr  cette 

cause  le  pnaive  alutiidauiinent.    Ainsi,  (ai  à  titre  de  Cdimiiuiiauti'' 

(1  iiccpiêts,  ou  à  titre  ])i'rsoiiiiel,  l{('-;;uier  n'avait  aucun  droit 

dîiiis  la  civanoe  l'insoniieuult.  Ainsi  llennier  n'avnit  auciui  droit 

dîUls  les  eîioses  C(''dées  |  ar  l'acte  (lu  .'{()  octolire    I  .S4S.  Ci's  clioses 

consistant,  en  sus(le  la  civance  PinsoniieauU,  dans  des  civaiices 

pi'hvenant   de   rdlit-natioii  des  propres  de  Mar;;iierit('   lloy,  et 

(le  ces  propres  eu.\-ni("'nies,  dans  lesipnds  |{(''^nier  eût  pu  avoir 

un   intt'iêt,  à    raison   de   leur    plus-value    arri\ée   depuis    son 

iiiuriaLïe.   Mais,  outre  ipie  cette  plus-value  n'est  pas  prouvt''e, 

elle  n'est  pas  invo(piée  par  l'Intiim'',  (pli,  au  contraire,  prc'teiid 

(|Ue  ces  itiens  n'ont  pris  d'accroisseiiient  (pi'apiès  l'incendie  de 

IS.")2,   Si    en   présence  des  faits  (pie  je    viens   d'i'-noncer,  et    le 

lésuiné  de  la  preuve  doiitje  vi(;ns  de  sin;iijilrr  les  r(''sultats  ;  et, 

l'oit  de  la  solution  (pii  vient    d't'-tri'  doiiiK'e  aux  (Hiestioiis  sou- 

|(\(''es   sur   r(''tendue  des  droits  de  Ht'-enier  aux   choses   cédées 

par   l'acte  i\\\  'M)  octolire    iS-Ki,  l'action  eût   t'té  iiiteiit(''e  par 

Mar<^nierite    Itoy  elle-ni("iiie,  (pli  eût  dit  au   trilmiud  :  "  .J'(''tais 

|ir(iiiri(''taii'e  d'une  fortune  considéraliK'  venant  de  mon   [it'-re 

(pli,  pendant   mon  premier  iiiariii;;'e,  m'en  avait  l'ait   donation 

(litre   vifs.    .Mariéi'  en  secondes   noces  avec   Au^niste    H(''^fnier, 

ce  dernier,  au  lieu  de  in'accctrder  la  protection  (pj'il  me  devait, 

lia  clierdié  (pje  ma  ruine  et  a  fait  tourner  c(tntre  moi,  et  pour 

nie    dé]>ouiIler,    l'ascendant    (pi'il    e.xeivait    sur    moi.      Avant 
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une  en'ance  c()ntre  moi,  il  l'a  fait  passer  entre  des  mains 
(•tian;j('res,  et  s'en  est  approprié  le  pri.K.  Jugement  rendu 
contre  moi,  sur  le  liiliet,  il  l'a  frauduleusement  acheté  en  son 
nom  per.sonnel,  et  l'a  transport(''  à  l'iiitiiiK'^',  avec  (pii  il  s'est  as.so- 
cié  pour  me  dépouiller  du  reste  de  mes  propres  (pi'il  n'iiNait 
jias  dissipé.  Il.s  ont,  pour  me  forcer  à  vendre  ma  terre,  e\erc('' 
en  des  mains  (''trani^i-res,  des  contraintes  lé(jalos,  et  ont  mis 
mes  hieiis  s(ais  saisie.  Mon  mari  m'a  soioii.>iisement  cacli('' 
sa  participation  à  cet  acte  de  \  ioleiice,  car  les  voie.N  h'^-ales 
exercées  dans  un  lait  de  contrainte  injuste,  pour  cNtoi^pier  un 
consentement,  cr(''ent  en  loi  la  \  ioleiice  (pli  annule  les  ( 
tr.its.  Me  reiirésentant  lintiiiK''.  dont  il  ('tait  l'associ 


e,  coiunie  !( 


oll- 


iiii.itre  de  mon  sort  et  pouvant  consommer  ma  ruine,  si  je  ne 
vendais  mon  patrimoine,  vente  (pli,  suivant  eux,  poinait 


lui 


•seule  me  sauver  (h'  la  ruine,  payer  mes  dettes,  et  me  laisser  un 
l'cvciiu  sutfîsant,  je  l'ai  cru  et  ai  eédi' ù  leurs  sollicitations.  Mon 
iiiaii  s'est  porté  vendeur  avec  moi,  et  m'a  autorisée  à  vt'iidre 
iinai  patrimoine  à  l'intimé  :  mais,  de  sa  part,  c'était  simulation, 
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il   (''tait,  dans  h;  t'ait,  ot  on  ivalit»',  l'associô  de  riiititnô,  avec 
Icciut'l   il   ilrviiit  partager   la  iiioitif  <lfs  prutits   ])n)vt;iiant   de 
lour  (»p('i'ati<»ii.  .l'ai   vt-ndn  pour  £4,41  I   14  M,  payaMt'S  »ï  inui- 
liirnic  et  à  mes  (îrt'ancit'r.s,  dont  ils  ont  t'xaj^t'T»''  les  civancrs, 
«it  dont  ils  avaient  accpiis  une  partie,  des  hicns  valant,  en  |)n'- 
nant   l'ostiniation  donné(!  par  l'ititinié,  £7,425  0  0,  cstiniatioii 
cepi>n<lant  très  inf/'cifurc  à  leur  valeur  rt-elle,  ainsi  (pi  etalilie, 
par  les  ténioit^na^^es.  Sur  le  prix,  je  n'ai   re(;u  (pii-   £•'<(),  nies 
créanciers  £7'Sô  2  I,  et  j'ai  perdu  le  reste,  l'ar  une  série  de  stra- 
ta;^èin»  s  et  de  niano'uvres  artificieuses  parti(piées  sur  moi,  j'ai 
vu  passer  dans  les  mains  de  la  l'eunne  (le  l'intimé  ma   fortune 
entièrtî  (|ui,  estimée  ])ar  l'intimé  lui-même,  valait,  eouinie  il  vient 
d'êtrodit,  £7,420  0  0,  et  a»i  delà  de  £2(),()()(),  suivant  l'évaluation 
de  mes  témoins,  Kt,  ])our  ces  liiens,  l'intimé  et  sa  t'cnnne  n'ont 
payé  eu  tout  (pie  £1,4;{')  2  l,  sur  bupielle  somme  j'ai  touché 
V-H),  et  pas  un  denier  de  plus.  Je  (lemande  donc  à  être  r(!S- 
tituée,  et  l'annulation  de  l'acte  de  vente  (pie  l'on  ma  arracli»'- 
])ar  violence,  et  par  rai)port  aïKpiel  on  a  surpris  mon  consente- 
ment !   1*^  l'our  (loi,  t'rnude  et  violence,  vices  (pii  corromptent 
tous  les  contrats,  et  en  emportent  l'annulation.  2'-'  l'arce(|u'au 
mé])ris  de  lu  loi  (pii  proliibe  la  vente  entre  ('poux,  et  les  d(''cla- 
rent  incapaldes  de  contracter  à  ce  sujet,  j'ai  vendu  à  mon  mari, 
(pii  les  a  ac(piis  avec  un  tiers,  les  Itiens  dont  je  demande  la  n^s- 
titution,  et  :  ■i'"'  l'arceque  je  n'ai  pas  re(;u  de  mon  mari  l'auto- 
ri.sation  néces.sair»!  pour  valider  la  vente  ;  celle  i(u'il  m'a  donnée 
étant,  en  apparence,  pour  vendre  à  un  tiers;  pendant  qu'eu  n-a- 
lit(''   c'était  ])our  lui  vendre  à  lui-même  ot  »i  ce  tiers  interposé 
qu'il  m'a  donné  son  autorisation,  autorisation  corrompue  par  la 
fraude,  et  qui,  détourn(''e  de  .sa  source,  n'a  produit  aucun  efi'et 
quelcoïKpie  et  n'a.  pu  enjrendrer  (jue  le  n(''ant."  Si  l'actic^n  ainsi 
formulée  eût  été  intentée  par  Marguerite  Roy  elle-même,  est-il 
ini  triltunal  (pii  pourrait  rester  sourd  à  sa  plainte,  et  lui  refu.ser 
sa  demande  !'  Ain.si,  ('cartant  les  vices  (pie  l'on  a  reprochés  à  la 
forme  de  la  demande, et  au  transport  delà  cn'-ance.pour  ne  consi- 
dérer (|Ue  le  mérite  de  la  cause  en  elle-même, et  lappivciation  de> 
faits  (pi 'elle  a  révélés,  la  vente  devrait  être  rescindée,  et  n^stitu- 
ti(tn  accord(''e  pour  dol,  violence,  fraude  à  la  loi,  parla  vrnte  faite 
entre  époux,  et,  en  dernier  lieu,  pour  défaut  d'autorisation  mari- 
tale. Ce  dernier  moyen  fût-il  seul,  et  privé  de  tout  auxiliaire, de- 
vrait réussir.  Ku  donnaiitau  contrat  de  maria(Te  l'interprétation 
(pie  lui  attriltue  l'intimé,  et  en  admettant  (pie,  dans  les  choses 
vendues,  viniift-huit  lo'S  .seulement,  et  lescréances  c(Mlées  p( an- 
prix  de  vente  les  lots  fciiV'S  nu  sort,  et  antérieureinent  vendus 
par  Mar'.;uerite  Koy ,  lui  appartin.s.sent  seuls,  et  (pie  le  reste  fût  la 
propriété  de  R(^^"nier.  il  n  fn  resterait  pas  moins  constant!  la  cou 
tre  lettre  faite  entre  Régnier  et  l'intimé  est  implacable  à  cet 
('•gnrd),  il  n'en  resterait  pas  moins  constant,  dis-je,(pie  les  viuijt 
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huit  lots  ot  ces  civuiicfs  ont  ôt»''  voikIus  pur  clic  a  l'intinu'  «t  u 
[{('"^nicr,  acijucrt' urs  conjoints,  nialjjfn''  la  siniulation  contcMuic 
en  l'acte  de  vente.  M(>ttant  <le  côt»'  ce  (|Ue  cette  siiinilation,  ou 
cette  tlissiniulation,  comme  on  voudra  l'appel»!!*,  peut  t'ounur  «le 
preHomption  violente  de  fraude,  n'est-il  pas  de  princip»;  (jti».'  l'on 
ne  peut  piw  faire  indirectement  ce  (pie  la  loi  prohilu'  de  faire 
directement,  et  que,  dans  l'interprétation  de  tout  acte,  on  doit 
considérer  ce  (pli  a  été  l'ait  et  non  ce  tpii  a  été  dit  '  N'est-il  pas 
encore  de  principe  (pie,  si  U'  mari  ne  peut  autoriser  sa  femme  di- 
rectement à  lui  vendre  son  bien,  il  ne  peut  l'autoriser  indirec- 
tement ?  Or  j'«'carte  la  simulation,  je  décompose  la  (pl(^stion 
(pi'elle  a  peut-être  endiarrassé'e,  pour  la  présenter  sous  sa  pluw 
simple  (expression.  Si  ract(Hle  vente  eût  porté  <pie  K(''<^nier  ven- 
dait »i  l'Intimé  sa  part  dans  le  reste  des  choses  conipri.ses  en  cet 
acte.autoi'i.sait  .sa  fennneà  vendre  au  uïême  Intimé  et  à  lui-mênte 
Rt''j;uier,  les  vin<.jt-huit  lots  et  i(!S  prix  de  vente  provenant  du 
tiraf,'e  au  .sort,  .serait-il  po.ssihle  à  un  individu  (|Uelconcnie  pos- 
s('Mlant  la  notion  la  plus  élémentaire  des  principes  du  ciroit,  de 
répondre  (pie,  /m»  tmito  au  moins,  cette  vente  .serait  valide  :' 
.le  répète  cependant  tpie  cette  même  invalidité  aH'ect(?  l'acte 
en  entier,  puiscpu;,  à  mon  .sens,  t(»ut  ce  (pli  a  été  vendu  appar- 
tenait rt  Mar^'Uerite  Koy,  et  j'ai  exprimé  mon  opinion  sur  le 
mérite  abstrait  de  la  cause.  .J'en  aborde  maintenant  la  .seconde 
partie,  et  je  me  deman(l(e  si  l'Appelant,  (îuyon  L(fmoine,  est 
aux  droits  dt>  Mar*;uerite  Koy,  et  si  le  tribunal  doit  rendre  en 
laveur  du  premier  le  juf^einent  qu'il  eût  rendu  en  faveui'  de 
la  derni»'re,  .si  elle  eût  été  demanderesse  en  son  nom  sur  l'ins- 
tance ;  ce  (pli  m'amène  naturellement  à  examiner  les  considé- 
rants du  jui,'emt!nt  atta(pié  sur  l'appel,  et  (pli  a  débouté  l'Ap- 
jiejant,  et  les  moyens  inv(jcpiés  par  l'Intimé  pour  le  soutenir. 
Natnrelliiiieiit  je  iais.se  de  ci'tté  les  moyens  dt;  fond  tiiV's  du 
mérite,  et  tendant  à  nier  le  dol,  la  fraude,  la  violencii,  et  invo- 
ijuant  une  autorisation  valable  doniu'e  à  Marguerite  Koy  par 
Régnier,  et  également  ceux  empi-untés  au  contrat  de  maria;.je 
comme  stipiilant  une  communaut»' partielle,  et,  en  int'érant  le 
droit  de  propriété  de  Kt'gnier  dans  les  choses  vendues,  mcjyeiis 
accueillis  par  plusieurs  considérants  du  jugement,  et  sur  les- 
iiuels  j'ai  exprimé  mon  opinion,  pour  ne  m'attaeher  (pi'à  ceux 
indii(nés  comme  tins  de  non  recevoir  contre  la  demande.  Le 
preiiu  .  est  <pi(!  toutes  les  parties  n'ont  pas  été  mises  en  cau.se  : 
(pie  Jo.sephte  Monanjue,  Jean-Bte  Lionais,  Madame  Lionais, 
les  seijjT  -urs  du  Hef  Layauchetière  (.'t  de  l'île  de  M(jntréal,  ot 
les  repi.  ^entants  d'Auguste  Kégniei"  n'ont  pas  été  mis  en  cause. 
be  second  est  (pie  Marguerite  Koy  a  ratifié  l'acte  du  îiO  octo- 
i>re  l<S4(i,  par  la  cession  faite  de  .son  prix  de  vent(!  à  Jean-Bte 
Lionais,  en  1^58.  TiC  troisième  est  (pie  l'Intimé  a  offert  de 
ifsilier  la  vente.  I  (piatrième  e.st  (pie  l'Appelant  n'a  payé 
TuMK  XVlll  22 
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quo  £1075  pour  acquérir  les  droits  do  M»u|çueritf  Roy  qu'il  u 
ainsi  ncquis  à  vil  prix.  Sur  lo  prcinior  uioyon,  une  réponse  se 
présente  naturellement,  c'est  que  le  défaut  de  mise  en  cause 
de  quelque  partie  au  litige  ne  ])i'ut  pa.s  être  inv<M|ué  comme 
ttu>y(;n  de  fond  tendant  à  faire  rejeter  uii*^  demande.  Ija  partie 
jjui  l'invoque  ne  peut  (pie  demander  k  l'autre  partie  de  mettre 
en  cause  celh;  dont  l'alwence  paraît  préju<licial)le  à  l'adjudica- 
tion sur  le  litige,  ou  petit  les  mettre  eÏ!  '  même.  Dans  le  pre- 
mier cas,  fauttî  par  l'autre  partie,  et,  c'est  ordinairement  a  la 
f>artie  demanderesse  (pi'incondje  ce  devoir,  df  mettre  en  cau.sc 
es  intéressés,  elle  est  déboutée,  pour  le  pré.sent,  mais  jamais 
définitivement.  Tel  est  l'état  actuel  de  la  iuri.sprudence,  et 
cette  jurisprudence  est  conforme  au,\  vrais  principes  sur  la 
matière.  Ce  moyen  ne  peut  cepeni'iant  être  invoqué  (jue  par 
une  partie  intéressée  à  voir  en  cause  ceux  dont  elle  reproche 
ral)sence  à  la  partie  adverse.  Autrement,  elle  excijM*  clairement 
du  droit  d'autrui.  Quel  intérêt  avait  l'Intimé  à  demander  que 
Josephte  Monarque,  Madame  Lionais,  Jean-Ht^'.  Lionais,  h- 
Sémuiaire.  de  Saint-Sulpice  et  le  .soigneur  de  la  censive  «lans 
laquelle  est  située  la  terre  Cadieux  fussent  mis  en  cause,  por- 
.onnes,  qui,  toutes,  à  l'oxcepticm  de  Josephte  Monar(|Ue,  .sont 
restées  étrangères  à  l'acte  de  vente.  Il  est  de  principe  que, 
régulièrement,  toutes  les  parties  à  un  acte,  dont  on  demando  lu 
rescision,  doivent  être  mises  en  causo  .sur  la  demande,  mais 
ceci  s'entend  des  parties  dont  les  droits  peuvent  être  affectés 
préjudicialtlement  par  le  jugoment,  ou  dont  la  prési'nc»'  est  né- 
cessaire à  celle  <jui  .se  plaint  de  .son  absence  pour  fain;  valoir 
les  siens.  Ici,  eomnuîiit  un  jugoment  re.icindant  la  vente  poii- 
vait-il  affecter  Josc^phte  Monarque,  qui,  si  la  ventt;  e.st  rescin- 
dée, rentrera  dans  toutes  ses  hypotlie(|Ues  contre  rimmeublr. 
Le  premier  moyen  est  donc  sans  valeur.  .J'en  tlis  autant  <hs 
deux  autres.  Pour  ce  (pli  est  de  la  ratification  prétendue  pin- 
Marguerite  Roy  de  l'acte  (h;  vente,  (pli  aurait  reconnu  s^i  vali- 
dité eu  l(!  modifiant,  et  îiotammeiit,  en  en  trans])ortnnt  le  prix 
k  Jean-Hte.  Lionais;  eo  transport  est  cité  par  l'Appelant 
coiniii"  unr  (les  menées  dont  l'Intimé  s'est  servi  pour  la  pei' 
pétration  de  .sa  fraude,  et  l'on  vient  de  voir  l'effet  dé.sastreiix 
(pi'il  a  eu  pt)ur  Marguerite  Roy.  Mais,  laissant  de  c("»té  l'inter- 
prétation (pion  peut  lui  doinier,  je  dis,  (pi 'en  droit,  le  dol,  la 
fraude  et  la  violence  prati(pi(''s  par  le  mari,  ou  en  participation 
avee  le  mari,  coutn*  la  fennne,  ne  .se  couvrent  pius  par  <li-^ 
ratifications  indirectes,  comme  certains  autres  défauts  dont 
peuvent  êtn;  affectés  les  eontrats,  par  la.  raison  toute  siniplf. 
mais  toute  évidente,  que  ces  vices  eiiqx'chent  le  contrat  de  ><■ 
former  valablement,  en  autant  qu'ils  surprennent  oii  extor- 
quent le  consentement,  et  (pi'un  cons(>ntement  surpris  ou  ex- 
tonpié,  en  d'autres  mots,  un  consentement  vicieux  n'est  p^is 
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ifn  consentement.  A  cette  nullité  on  peut  appliquer  la  maxime, 
(|Uo  ce  qui  est  nul  «lès  le  principe  ne  protluit  aucun  effet:  car 
cette  nullité  n'est  pas  irritante,  parce  que  le  dol,  la  frau«le  et 
la  violence  n'apparaissent  pas  par  le  contrat,  et  doivent  être 
l'ohjet  «l'une  preuve  oxtérieur«>  ;  mais,  une  fois  prouvc^e,  elle  a 
le  même  caractère  et  pnxluit  les  nx^mes  eff«'ts.    Pour  c«iuvrir 
Ces  vices  rn<licaux,  il  faut  donc,  non  une  ratification  indirecte 
ou  <l«'s  présomptions  de  ratification,  pui.squ«^  le  néant  ne  se  ra- 
tifie j)as,  et  «]ue  personne  n'est  censé  vouloir  ratifier  ce  «jui  n'a 
pas  eu  «l'existence,  nuiis  une  ratification  directe,  expresse  et 
non  écpiivo.jue,  (|ui,«lans  ce  cas,  est  improprement  et  par  simi- 
litude appelée  ratification,  et  n'a}.jit  pas  comme  confirmation 
«le  l'acte  nul,  mais  comn>e  contrat  nouveau,  et  comme  formant 
un  nouveau  consentement,  en  revtHant  l'iicte  incriminé  du  con- 
s«!ntement  «pli  lui  manquait,  c'est-à-dire  d'un  de  ses  éléments 
essentiels.  Si,  dans  ce  cas,  la  l«n  reconnaît  les  effets  de  la  mti- 
fication  préten«lue  du  nouvel  acte,  à  la  différence  des  nullités 
«1  ordre  pulilie,  par  «'xemple,  la  nullité  résultant  du  défaut  total 
«1  autori.sation  «le  la  femme  sous  puis.sance  de  mari,  ce  n'«>st 
(|iie  parce  «jue  la  nullité  d«mt  il  s'a«»it  aff«'cte  aeuUanent  les 
droits  privés,  auxipiels  il  e.st  loisiMe  à  chacun  de  renoncer. 
Kii  dehors  de  cette  ratifïcati<m  expn>sse,  la  loi  n'«>ppose  «pi'un 
nlistaele  à  l'action  r«».scisoire,  1(>  laps  de  dix  ans  d'inaction,  de- 
puis la  «l«''couverte  du  «loi,  ou  la  c«'.s,sation  de  la  violence.  Le 
fait  (|U«\  à  une  époque  donnée-,  l'Iîitiujé  a  offert  «le  ré.silier 
l'acte  «le  vente  «'t  a  porté  une  action  à  cet  effet,  sans  entrer 
•  liuis  l'appréciation  des  circonstances  invocpiées  par  l'Appelant 
pour  en  détruire  la  port«>e,  et  lui  donn«'r  une  signification  hos- 
tile à  la  Ininne  foi  de  l'Intimé,  ce  fait,  <lis-j«',  n«'  m«^  touclu'  pas 
davanta{j«'.     Pour  lui  prêter  l'effet  d'une  fin  «le  non  n'cevoir 
Contre  la  d«'mand«',  il  faudrait  en  induire  une  n?n<mciation  de 
la  jmrt  d«'  Marj^uerite  Koy  à  son  drf»it  d'action;  et  «pii  pnxw- 
mit   nuiintenant   lui   attrihner  cette  si^nificati')n  !    lieste    le 
(piatrième  moyen  tiré  de  la  vilité  «lu  prix  payé  par  Ij<'moine, 
ciiiiinu!  considération  «lu  transport,  «le  ce  «pie  l'AppiOant  lui- 
iiièine,  a,  le  2  n«»vemhre  IM.')4,  après  le  transport  »i  lui  fait  par 
.Marj^uerit»!  Koy.  aeipiis  de  Hé^iier,  la  cnvince  transportée  à 
Cl'  dernier  par  Francis  sur  Brf)\vn,  dont  il  a  été  souvent  fait 
nientitui,  la  crt''ance  pcaii"  droits  seii^neuriaux  transport«''«»  par 
<!i'rrard  fi  Hétînier  et  sa  feiiinu',  <'t,  1«'  (>  «lu  même  mois  de 
llMVeiulire  iMâ-t,  7H  lots  qui  .sont   l«'s   n»êmes   (pie   CeUX    Vendus 
oriLjiiiain'ment  à  l'insoniu'ault,  par  (Jeorjçe  Hypolite  ('adieux. 
Madame  t'hanully  de  Lorimier  et  Ma«lame  ('h«'vallier  de  Lo- 
rimier    De  ces  achats  l'on  inff»n!  que  l'Intimé  a  reconnu  le 
'Iroit  de   K.«'^nier  dans  les  cho.ses  vendu«'s,  par  la  tranMaction 
du   i;{  octobre   I.S4.S,  dont  il  a  été  parlé,  et  dans  U\  prix  «le 
Miite  pixiveiiant  de  ce»  lots,  et  partant  ia  recotinaiHHance  qu'en 
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vendant  ci's  choses  à  l'Intimé  par  l'acte  de  vente  du  28  (Xîtobl'e 
1.S4S,  Héfjnier  avait  agi  sans  fraude.  Que  si,  a\i  contraire,  il  y 
avait  eu  fraude  de  la  part  de  Régnier  en  les  vendant,  l'Appe- 
lant (|ui  les  avait  accjuis  plus  tard  avait  commis  une  fraude 
seml)lal)le  à  celle  de  l'Intimé,  fraude  qui  emportait  l'inreceva- 
bilité  de  la  demande.  Pour  ce  qui  est  tle  la  créance  (îerrard, 
la  vente  ne  m'en  parait  pas  extraordinaire  ;  il  me  parait,  au 
contraire,  naturel,  (jue  l'Appelant,  ayant  jvcquis  l'action  resci- 
soire  de  Marguerite  Roy  contre  l'Intimé  de  la  vente  d'im- 
meubles art'ectés  pour  £750,  pri.x  de  la  cession  par  (îerrard  à 
Régnier  et  sa  l'ennue,  se  mit  en  position  d'exercer  les  droits 
des  cessionnaires,  (piand  il  serait  appelé  à  ac(|uitter  l'hypo- 
thè(|ue.  Quant  à  la  dette  due  par  Brown,  originairement  à 
Francis,  et  transportée  par  ce  dernier  à  Régnier,  on  paraît  à 
tort  l'avoir  assinulée  à  celle  due  par  Margiierite  Roy  à  Fran- 
cis pour  £750,  sur  jugement  rendu  sur  la  saisie  arrêt  prise 
entre  les  mains  de  ct^tte  dernière,  au  nom  de  Francis,  dans 
l'intérêt  de  Régnier  qui  la  transporta  »ï  l'Intimé.  Ce  que  l'on 
reproclu'  à  RV'gnier,  ce  n'est  pas  d'avoir  ac(|uis  la  créance 
due  à  Francis  par  Brown,  mais  c'est  d'avoir  ])ris  un  jugement 
pour  cette  créance  contre  sa  femme,  et  l'avoir  transporté  à 
l'Intimé.  Il  pi.uvait  ven«lre  la  créance  ctaitn-  Brown  à  lui 
transportée,  si  cettt^  créance  n'impliquait  aucune  resp(jnsa- 
bilité  de  la  part  de  .sa  femme.  Et  c'est  cette  dernière  venti' 
que  l'Appelant  a  admise  par  sa  réponse  à  l'interrogatoire  37e  à 
lui  posé  sur  faits  et  articles.  Relativement  à  l'acquisition  des 
2.S  lots  dont  le  j)ri.K  avait  été  cédé  par  les  enfants  Cadieux  à 
Régnier  et  à  Marguerite  Roy,  tout  ce  qu'on  en  peut  dire,  c'est 
que,  par  là,  l'Appelant  ac(|uérait  ce  (pii  lui  avait  déjà  été  trans- 
porté par  Marguerite  Roy,  puisque,  p»ir  cette  cession,  elle  lui 
avait  transp<trté  tous  ses  droits  resci.soires,  et  la  propriété  de 
tout  ce  quelle  avait  vendu  à  l'Intimé,  par  l'jicte  du  '2H  octolirc 
J.S-iîS.  Cette  dernière  considération  me  fait  dire  tout  de  suite 
qu'en  fai.sant  des  acquisitions  de  Régnier,  jiostérieurement  au 
transport  à  lui  fait  j)ar  Marguerite  Roy.  l'Appelant  ne  peut 
être  suspecté  de  l'intention  cle  la  frauder,  puisque,  parce  trans- 
port, elle  lui  avait  cédé  tout  ce  tpi'elle  avait  au  monde.  C'ettr 
conduite  de  sa  part  peut  paraître  extraoï'dinaire,  suspecte  si 
l'on  veut,  mais  elle  ne  peut  être  ré])utee  frautluleu.se,  j'^'u  suis 
sûr.  L'on  ne  peut  frau<ler  ceux  dont  «)n  a  »ic(|uis  l'univer-saiité 
des  droits,  dans  l'exercice  de  ces  mêmes  droits.  NonobsUuit  ••(■ 
qui  prw'ède,  e»'s  ?!gi.s.s«'iiK'nts,  pour  n'être  pas  frauduleux,  p»  u- 
vent  être  interprêtés  comme  une  reconnaissance  de  la  part  de 
l'Appelaui  <|Uf  c'e.s'  à  Régnier,  et  non  à  Marguerite  Hoy 
qu'ont  ai)partenu  la  créaiiec  contre  Pinsoiuieault  pour  prix  de 
vente,  et  égalenunt  la  créance  pour  .CI,7iS0  transportée  [lar 
iJerrard  à   Kégniir  et  Marguerite  Roy.    De  cette  reconnui"'- 
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sance,  on  pourrait  inférer  la  coumiunanté  partielle,  et  l'aven 
t|Ue  le  moyen  <U>  l'Intimé,  qui  prétend  que  Ré^niier  aété  réelle- 
ment le  vendeur  de  l'Intimé,  jusqu'à  concurrence  de  cette 
sonnne,  était  fondé.  De  là  la  qiiestion  de  savoir  si  un  cession- 
nairc  (|ui,  postérieurement  au  transport,  avoue  extra  jndi- 
eiairement  l'inrecevabilité  d'un  moyen  «ju'il  invoque  judiciaire- 
ment plus  tard,  est  censé  avoir  renoncé  »l  ce  moyen,  et  «loit 
en  être  décliu  (  A  part  le  principe  général  que  l'aveu  extra 
Judiciaire,  quand  il  est  direct,  ne  produit  (ju'une  siniple  pré- 
somption, et  un  simple  indice,  quand  il  est  indin^ct,  il  s'aj^it 
ici  de  l'aveu  d'un  cessionnaire  qui  n't  't  pas  présumé  avoir 
une  connaissance  personnelle  du  fai.  (ju'ï.  avoue.  L'on  im])Ute 
à  la  nuiuvaise  foi  l'acte  d'un  homme  qui,  après  avoir  admis 
certain  fait,  soutient  le  contraire  en  justice.  Conunent  peut-il 
en  être  ainsi  d'un  cessionnaire^  Quand  à  la  vilité  du  prix  du 
trans[)ort,  il  est  clair  que  le  débiteur  d'une  créance  cédéi'  ne 
peut  pas  s'en  prévaloir.  Si  la  créance  eut  liti^àeu.se,  il  peut 
exercer  le  retrait  liti<j;ieux.  C'e.st  là  son  .seul  droit,  l'our  C(^ 
(|ui  e.st  de  la  vilité  du  prix  payé  par  le  cessionnaire  au  cédant, 
et-  dernier  seul  peut  rinvo(|Uer,  et,  en  le  faisant  ])our  lui,  le  délii- 
tt'ur  excipe  évidemment  des  droits  d 'autrui.  Vient  maintenant 
la  (juestion  du  défaut  de  sii^nitication  du  transport.  L'intimé 
a  jirétendu,  à  la  plaidoirie,  que  l'Appelani,  n'ayant  j)as  fait 
sjiriiiHer  sa  ce.ssion  de  l'action  qu'il  a  intentée,  il  devait  être 
déclaré  non  recevalile  darus  sa  demande.  Je  remartjuerai  d'a- 
Iturd  (|ue  le  <léfaut  de  signification  n'a  ])as  été  plaidé,  et  tpi'il 
(levait  l'être  :  que  l'Intimé,  ayant  laissé  procéder  l'Appelant  au 
mérite,  et  ayant,  pendant  plusieurs  années,  soutt;nu,  .sans 
invoquer  ce  moyen,  un  procès  long  et  pénible,  ne  peut  être,  à 
la  dernière  heure,  re<,'U  à  le  proposer.  D'ailleurs  (juel(|Uo 
puisjse  être  l'interpréttition  légale  donnée  à  l'article  lOH  tle 
la  Coutume,  sur  leipiel  l'Intimé  appuie  sa  prétention  et  (pli 
porte:  Un  simple  tranHjxtrt  ne  nui  si  t  pan,  et  d  faut  sii/ni- 
ih'r  le  transport  à  la  partie  et  en  huilier  copie  auparavant 
(liie  il'creA'iiter,  une  jurisprudence  universell»>  suivie  dans  le 
pays,  à  ma  connaissance  personnelle,  de;  ti's  au-delà  de  viiigt- 
cin(j  ans,  dans  le  district  de  Montréal  au  moins,  jurispru- 
dence (pii,  à  mon  sens,  a  obtenu  l'autorité  d'une  loi,  sous  la  foi 
«le  laquelle  l'Appelant  a  pu  légitintemenfe  se  croire  dispensé  de 
la  nécessité  tle  signifier  .son  tran.sport,  cette  jurisprudence,  dis- 
je,  a  considéré  l'action  comme  une  signification  valabU-,  é(iui- 
valant  à  une  signification  antérieure  à  ra.ssignation,  et  com- 
portant une  .saisine  sufti.sante.  Vu  l'importance  de  la  question, 
je  veux  cependant  l'alNorder  au  foiul,  et  montrer  cpie  eett»! 
jurisj)ru<lence  e.st  fondue  sur  une  interprétation  irréi)rochable 
•  le  la  (  'outume  ;  que,  d'après  les  principes  de  l'ancien  droit  fran- 
çais, la  signification  de  l'exploit,  dans  le  cas   où   le  transport 
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«'«tait  fait  «l'une  dette  qui  n'enipf)rtnit  pas  exécution  parée,  «équi- 
valait à  la  signification  «lu  transport,  et  saisissait  le  cession- 
naire  ;  et  que,  «lans  ce  pays,  où  nulle  créanc»'  n'est  ex«'cut<)ire 
de  plein  droit,  «'t  ne  peut  le  devenir  que  par  juufeinent,  la  signi- 
fication de  l'action  saisit  le  cessionnaire  :  «lans  le  ois  où 
le  dj^biteur  c«^dé  îi'a  pas  encore  payé  son  tavancier,  le  cédant, 
(|u'il  n'a  pas  été  l'olijt't  de  saisies  pratitjuées  «Mitre  ses  mains, 
à  l'instance  des  autres  créanciers  du  cédant,  <'t  <|u'il  «'st  sans 
intért'^t  à  invoquer  le  défaut  «le  signification  du  transport. 
J'avoue  (|ue  l'article  108  n'offrcî  pas,  »i  prenii«'re  vue,  un  s«'ns 
l)i«'n  clair,  et  qu'il  peut  «lonner  lieu  à  «l«\s  é(]uiv(K|Ues.  Sf)us 
l'ancien  droit,  les  auteurs  qui  en  ont  parlé,  l'ont  fait  en  termes 
vagues  et  incertains.  Un  seul,  Eusèbe  de  Lnurière,  «lans  ses 
notes  sur  la  Coutume,  a  parlé  de  l'équipolenc»'  «le  l'action  à  la 
signification  du  transport,  et  je  n'ai  trouvé  nulle  part  la  qu«!s- 
tion  «jui  nous  occupe  soulevée  ou  jugée  in  tenninin.  C'est  au 
moyen  du  raisonnement,  en  rapprochant  cet  article  «les  «lis- 
positions  iinalogues  «le  la  Couttuiie,  et  en  le  considérant  au 
]»«)int  «le  vue  des  idé«'s  h'ga'.es,  et  des  coutumes  juridiques  de  la 
Franc«>,  à  r«''poque  où  il  a  été  introduit  «lans  la  Coutume,  «ju'il 
faut  en  chercher  la  signification.  Des  auteurs  qtii  font  auto- 
rité, parmi  le.squels  coiiijite  Knxlean,  dans  ses  commentai re.s 
sur  cet  article,  ont  cru  trouver,  dans  le  «lr«)it  romain,  le  germe 
«le  l'article  108,  «>t  l'ifléi'  qui  lui  a  donné  naissance.  L'<m  peut 
dire  abstraitement  que  cette  id«»e  «le  la  signifîcati«)n  «lu  trans- 
port «l'une  cirance  par  acte  extérieur,  en  «lehors  d«^  la  cession 
im^me.  pour  rev«*tir  le  cessioiuiaire  «le  la  créance,  parait  con- 
traire à  l'esprit  général  des  lois  romaines,  «)ù  prévalait  la 
maxime  <|ue,  in  inrorporahitihu»  rcusù)  Inthciur  pro  fr<uli- 
tione.  Cependant  l'on  inv«)que,  à  l'appui  de  la  prétention  con- 
trair«',  la  l«»i  3, «lu  (\xle  L.  H.  t.  42.  J)e  Novationihu»  et  J)ele;i((- 
Honihiis.  Cette  loi  ]>orte  :  Si  drlcj/atio  non  e.sl  interffOHitd  di- 
hitoi'is  tui,  ac  propterea  tirtioneu  apud  te  remunserunt  ((Hum- 
vix  nrditori  tno  odvcrsus  enm  solutioniii  catmd  nixnddvi'rix 
actiones,  taviea  avifijUdun  lin  von(<'t<t«'tur,  vel  (diiiuid  c.r  drhi- 
to  acripiat,  vel  dchitnri  tno  dennnriaverit  e.rijfere  a  dehitori' 
tuo  eo  (imintitatem  non  vetnrix,  et  codent  wodo  delntoni  tui 
creilifonn  e.a(rtiove)ii  eonfro  enin  inhihere.  Qnod  si  deleijo- 
tione  f(U'ta  jnre  vovtdioni»  te.  lihendn»  en,  frioitrà  vererin  vr 
eo,  (juftd  (jddsi  (i  cliente  8 ao  non  faciot  e.raeti(n}em,ad  te  peri- 
cnlum  redundef  ;  cnni  per  verliormn  otdiijntionem  vohudol'' 
7^ovatlonin  ivterposittt,  a  dehito  lihenttn»  sin.  La  simple  lec- 
tur«;  de  cette  loi,  eniprunt«''e  à  un  rescrit  «le  l'empereur  Alex- 
andre Scvère,  n'est-elle  pas  suffisante  poiu'  faire  voir  «|Ue  l'es 
pèce  «Ml  «\st  différente  «le  celle  qui  nous  occupe  :*  V\\  déliiteiir 
avait  cédé  à  son  cr«''ancier  un«>  enfance  cfintre  son  propre  dél.i- 
teur  qui  n'avait  pas  été  présent  à  l'acte,  et,c«»nKéqu«Mnment,il  n  y 
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avait  pas  eu  de  délépfation,  mais  une  Mimple  indication  de  paie- 
iiKMit  (nidutioinn   niusd).    Alexandre  Sévère,  interrogé   sur 
l'tîHet  de  cet  acte,  l'épond  qu'avant  contestation  en  cause,  paie- 
ment partiel,  ou  dénonciation  au  débiteur  indiqué,  le  cédant 
peut  réclamer  de  lui  et  peut  empêcher  l'action   de  8on  créan- 
cier.   La  rai8t)n  de  cette  réponse  se  trouve  dans  la  seconde 
liy})otlièse.  Cependant,  continue  l'empereur,  si  la  délégation  a 
été  |)art'aite,  et  s'il  y  a  eu  novation  de  la  créance  entre  le  cé- 
dant et  son  créancier,  il  n'en  sera  pas  ainsi  ;  car,  en  ce  cas, 
étant  liliéré,  le  cédant  n'aura  pius  de  raison  de  craindre,  (pie, 
par  collusion  entre  le  créancier  cessionnaire  et  le  débiteur 
l'édé,  le  premier  mette  en  péril,  en  favorisant  le  débiteur  ((/ua- 
yi  a  cliente  sao  non  faciat  ex<u'tion(nii),  la  créance  du  cédant, 
(|ui  resterait  toujours  à  ses  ris(|ues,  dans  le  cas  de  simple  indi- 
cation <le  paiement.  La  rai.soti  de  la  loi  a  donc  été  la  possibilité 
d'iMJe   fraude  au  pi'éjudice  du  cédant,  et  non  la  nécessité  do 
sijriiitier  la  cession,  puis(|ue,  quand  même  le  créancier  cession- 
naire eût  été  saisi  <ie  la  créance,  il  pouvait  toujours  coUuder 
iivec  le  débiteur  indi()ué,  et  dépouiller  le  cédant  de  sa  créance 
restée  à  ses  ris(|Ues,  n'ayant  pas  re(,'U  de  libéi'ation  du  cession- 
iiaii'o.  La  loi  17  1).  L..  2/1'.  15.   De  Trannactionibas,  donne  une 
décision  (pli  fait  voir,  (ju'en  thèse  générale,  la  cession  d'une 
créance  saisissait  le  cessionnaire  .sans  signitication.  Voici  le 
texte  :    Venditor  here.ditatin,  emptori  mmidatis  actionihas, 
luiii  (h'hitore  hered  iUirio  qui  i< f  no  rabat  venditam  esse  heredi- 
liUem,  iranseiiit  ;  ni  emptor  hereditatvi,  hoc  debituvi  abeo  e.ce- 
(fcre  velil.crc  ptio  transacti  negotii  debitore  propter  ù/noran- 
tiiiiii  «»'■.„«.  accomodata  eut.  Ici  encore  ce  n'est  pas  à  défaut  de 
signiti  ;ation  que  le  débiteur  héréditaire  cédé  à  un  tiers,  mais 
(jui,  n  ayant  pas  eu  connaissance  de  la  cession,  a  transigé  avec 
riiéritii^r,  peut  rei)ou.sser  l'action  du  cessionnaire,  peut  repous- 
ser la  demande  de  l'héritier,  nmis  c'est  à  cause  de  la  transaction. 
l'M-emptio  tranHUcti  neffotii  eo  accomoda  est.    Si  le  défaut  de 
signitieation  était  fatal,  y  aurait-il  eu  besoin  d'invoquer  la 
transaction  I  La  signification  tlu  transport  est  donc  une  créa- 
tion flu  droit  fran(,'ais.    Kl  le  est  étrangère  au  droit  romain  ;  ce 
(|ue  corrolM)re  le  Fait  que,  dans  la  plu])art  îles  pays  de  droit 
écrit,  le  cessionnaire  était  saisi  de  plein  droit  par  le  transport. 
La  Coutmne  de  Paris  a  dit  :  "trnns})ort  ne  saisit,  et  il  faut  signi- 
tici'  avant  que  d'exécuter,"  veut-elle  dire  que,  faute  de  saisine 
engendrée  par  la  signiticution,  le  cessionnaire  n'a  aucun  droit 
à  la  créance,  qu'il  est  resté  un  étranger  par  rapport  au  débi- 
teur, ou  simplement  qu'il  n'est  pas  revêtu  <le  la  créance,  de 
l'ardu  à  ne  pouvoir  exécuter  le  débiteur,  et  affecter  les  droits 
lies  créanciers  du  cédant  sur  la  créance  cédée.  Voyons  d'aliord 
or  (pieu  Droit  Ccmtumier,  l'on  entendait  par  saisine,  en  1510, 
lors  de  la  rédaction  de  la  Coutume  de  Paris,  qui,  dans  plu- 
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sieurs  de  ses  articles,  m  sert  de  ce  mot.  h&  saisine  a  été  créée 
par  le  droit  féodal  dont  elle  représente  un  des  caractères  les 
plus  onéreux.  Quand,  par  mort  ou  autre  cause,  un  Hef  ou 
une  censive  sortait  des  mains  du  vassal  ou  du  censitaire,  il 
retournait,  d'après  les  principes  féodaux  dans  leur  absolutisme, 
dans  le  domame  du  seigneur  du  fief  ou  de  la  censive  dont  il 
était  sorti,  et  rentrait  sous  sa  puissance  absolue.  Au  domaine 
direct  qu'il  avait  conservé,  venait  se  cimsolider  le  domaine 
utile  dont  il  s'était  temporairement  désaisi.  Frinntivement,  il 
fallait  une  concession  nouvelle  pour  resaisir  l'héritier  ou  l'ac- 
(piéreur  du  domaine  utile.  Plu.s  tard  on  substitua  à  cette  con- 
cession formelle,  la  reconnaissance  ijue  faisait  le  seigneur  du 
fief  de  la  censive  «lu  va.ssal  ou  du  censitaire,  faisant  pa.s.ser  sur 
leurs  têtes  la  saisine  de  l'auteur  les  eriHaisinant,  comme  on  h; 
disait  encoi'c  dans  le  Bas-Canada,  avant  l'abolition  du  régime 
seigneurial.  Etre  saisi  d'un  fief  ou  d'une  censive,  voulait  dire 
être  en  possession  du  domaine  utile  de  ce  fief  ou  de  cette  cen- 
sive. S'en  dé.saisir,  signifiait  abdiquer  cette  possession  en  fa- 
veur d'un  autre,  et  encore  saisir  voulait  dire  n)ettre  en  posses- 
sion ;  la  .saisine  dans  le  sens  actif  du  mot  .signifiait  donc  la  mise 
en  pos.session.  minsio  in  possesHionem.  Plus  tard,  la  nécessit»' 
d'une  .saisine  nouvelle  accordée  par  le  seigneur  à  l'héritier,  à  la 
mort  du  vassal,  l'ensaisinement  de  l'héritier  disparut.  On  sup- 
posa la  saisine  opéré  de  plein  droit  au  nom  du  seigneur  par  le 
vjussal  en  mourant  ;  de  là  la  fameuse  règle,  la  iiiort  sainit  Ir 
vif,  règle  devenue  fondamentale,  par  rapport  à  toutes  les  suc- 
cessions légitimes,  sans  égard  à  la  qualité  des  biens,  mais  qui 
est  en  tous  points  d'origine  féodale.  Plus  tiird  encore,  on  attri- 
bua à  la  posse.ssion  d'an  et  jour  le  même  effet  qu'à  la  saisim- 
féodale  et  à  la  saisine  héréditaire,  et  on  appela  aussi  cette  pos- 
session saisine  ;  de  là  les  actions  possessoires,  dont  le  principe 
repose  dans  la  saisine  créée  par  la  possession  par  an  et  jour  du 
possesseur,  et  dont  le  n»otif  est  le  trouble  qu'apporte  à  ce  der- 
nier l'usurpateur  qui  cherche  à  acquérir  une  nouvelle  saisine, 
une  noumlieté  dans  le  langage  juridique  du  temps  ;  de  là  l'ac- 
tion possessoire,  appelée  techniquement  actit)n  eu  complainte 
à  cau.se  de  saisine  et  nouvelleté.  V^oyez,  entre  autres  aut(.'urs  à 
ce  sujet,  Alauzet,  histoire  de  la  possession  et  des  actions  pos- 
sessoires en  France,  page  77  et  suivantes.  Dans  les  trois  cas,  la 
signification  du  mot  est  le  même,  saisine  veut  dire  mise  i-ii 
possession,  et  saisi,  être  en  possession  du  domaine  d'une  chose. 
Aussi,  quand  la  Coutume  a  dit  que  le  cessionnaire  sans  signi- 
fication n'était  pas  saisi,  elle  a  voulu  dire  que,  par  le  transport, 
le  cessionnaire  n'était  pas  mis  en  possession  du  domaine  de  la 
créance,  qu'il  n'en  devenait  pas  propriétaire.  Mais  a-t-ell<' 
voulu  dire  que.  par  le  transport  seul,  il  n'avait  acquis  aucun 
droit  à  lu  chose,  que  le  traasport  n'aurait  aucun  effet  tant  qu'il 
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ne  serait  pas  signifié  ;  que  cette  signification  serait  une  con- 
dition <K'.  sa  valeur,  ou  bien  simplement  (juavant  «l'être  signi- 
fié le  transport  ne  pouvait  être  exécuté,  c'est-à-dire,  «|u'en  vertu 
de  ce  seul  transport,  le  cessionnaire  ne  pouvait  faire  saisir  les 
biens  du  débiteur  cédé.  En  «l'autres  termes,  l'article  <|ui  dit  : 
un  simple  transport  ne  saisit,  il  faut  signifier  avant  (jue  d'exé- 
cuter, contient-il  deux  dispositions  distinctes  ^  l'une  générale 
et  l'autre  dénutnstrative  ;  et  veut-il  dire  un  transport  non  signi- 
fié n'a  aucune  valeur,  et,  par  exemple,  entre  autres  preuves  de 
son  inefficacité,  le  cessionnaire  ne  peut  faire  exécuter  le  déln- 
teur,  ou  bien  contient- il  une  seule  et  uni(|ue  disposition  qui 
veut  dire  un  transport  non  signifié  ne  saisit  point,  de  faeon  »i 
))ermettre  au  lessionnaire  d'exécuter  le  débit».'ur  {  Vvuv  le 
développement  de  la  (piestion,  il  faut  rappeler  un  auti*e  trait 
des  usages  juridiques  de  la  France  et  qui  nous  est  étranger.  En 
France,  à  répocjne  de  la  rédaction  de  la  Coutume,  tout  acte 
autlH^nti(|ue  avait  la  force  (pi'a  parmi  tious  un  jugenu^nt.  Il 
•'•tait  exécutoire,  et  l'on  appelait  paré,  ce  genre  d'exécution. 
(^)uand  l'article  a  dit  que,  sans  avoir  signifié  son  transport,  le 
cessionnaire  ne  peut  exécuter  le  «lébiteur,  il  a  dit  une  chose 
tort  logi(jue  et  fort  raisonnable,  savoir  qu'il  n'avait  pas  d'exé- 
cution parée  contre  lui.  Quoi  de  plus  juste  que  dv  ne  pas 
exécuter  un  débiteur  qui  ignore  que  son  créancier  a  changé, 
et  sans  l'avoir  mis  en  demeure  de  payer  au  nouveau  !  L'article 
lie  peut  avoir  eu  en  vue  que  l'exécution  parée,  car  qui  pour- 
rait s'imaginer  que  la  coutume  aurait  voulu  nier  à  un  cession- 
iiuire  qui  aurait  obtenu  un  jugement  contre  le  débiteur,  la 
faculté  de  le  faire  exécuter  sur  ses  biens  ?  Elle  a  mentionné 
l'exécution  parée,  parce  que  le  cas  de  la  créance  authenti(jUe 
comparée  à  la  créance  chyrograjihaire  était  le  plus  frécpient. 
(eci  posé,  si,  en  disant  ne  saisit,  l'article  avait  voulu  dire 
n'aura  aucun  effet  quelconque,  pourquoi  aurait-il  ajouté,  qu'il 
ne  serait  pas  exécutoire  ?  Pourquoi,  après  avoir,  par  un  énoncé 
aussi  général,  refusé  toute  valeur  quelcomjue  à  un  instrument, 
fijouter  (ju'il  ne  pourra  .servir  de  base  à  une  exécution  ?  Cette 
retlondance  n'eftt-elle  pas  été  un  verbiage  indigne  du  législateur, 
et  surtout  du  rest<'de  la  Coutume  généralement  si  laconique  ;" 
Rapprochons  de  l'article  108,  les  autres  articles  qui  parlent  de 
la  saisine,  pour  l'accorder  ou  la  refuser.  L'art.  256  porte  : 
(lundi ve  8oit  coidutnier  ou  préfix  sdinit,  navn  (fiiU  soit  hcsoin 
(II'  la  demander  en  jugement.  Art.  284  :  Un  don  nmtiu'l  de  »oi 
ne  soifiit,  ainni  eut  sujet  à  la  délivrance.  Art.  297  :  Les  exécn- 
linvH  testavientaires  mnt  Haini»,  durant  l'an  et  jour  du  trépas 
(In  défunt,  des  biens  meubles  demeurés  de  son  décès,  pour 
liii'complissement  de  son  testament.  Art.  318  :  Le  mort  saisit 
/'■  r if  son  hoir  'plu>s  proche  et  habile  à  lui  succéder.  N'est-il 
pas  clair  que,  par  le  mot  saisine,  ces  articles  ont  entendu  mi.se 
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on  possession  de  la  cho-se,  (?t  (|ue,  suivant  le  cas,  il  faut  la  de- 
mander en  justice,  ou  l'on  en  est  dispensé.  L'article  lOM,  a 
donc  voulu  dire,  (|Uo,  pour  être  mis  en  possession,  c'est-à- 
dire,  en  jouissance  pleine  et  entière  de  la  crénnce,  envers  et 
contre  tous,  il  faut  signifier  le  transport,  et  <ju'à  <léfaut  de 
siirniHc.ation,  il  faut  réclamer  en  justice  la  créance  qui 
ne  devient  alors  exécutoire  que  par  un  juj^enient.  C'est 
ce  (|uo  dit  en  propres  ternies  Kusèlte  de  Laurière,  le  seul 
commentateur  ancien  (|ui  se  soit  exprinié  cathégori«|Uement 
sur  le  droit  ou  l'obligation  de  cessionnaint  d'intenter  sont 
action,  (|uand  il  n'a  pas  signifié.  C'est  pour  faire  connaître  par 
un  acte  pultlic,  l'existence  du  transport  aux  tiers  intéressés,  et 
notifier  le  débitiîur  d(î  ne  pas  payer  au  cédant  ou  à  ses  créan- 
ciers, que  la  Coutume  a  prescrit  la  signification,  (|ui,  sous  ces 
deux  rapports,  peut  certainement  suppléer  à  l'action  judicaire. 
Pour  .sjivoir  dans  quel  intérêt  le  signification  a  été  rendue 
néees.saire,  il  faut  connaître  ceux  (jui  peuvent  se  prévaloir  de 
ce  <|u'(îlle  n'a  pas  été  faite,  et  les  efiets  que  produit  l'omission 
de  cette  formalité.  Tant  que  la  signification  n'est  pas  faite, 
les  créanciers  du  cédant  peuvent  faire  saisir  la  créance  entre 
les  mains  du  débiteur  cédé,  comme  si  la  cession  n'avait  pas  (>u 
lieu,  et  le  débiteur  peut  lui-même  valablement  payer  au 
cédant.  C'est  le  langage  unanime  des  auteurs,  sous  l'ancien 
droit.  Citons-en  queltjues-uns  :  Duplessis,  sur  la  Coutume  de 
Paris,  liv.  2.  p,  ()2l  :  "  Quand  un  luanme  a  cédé  une  dette  mobi- 
lière (|ui  lui  apportient,  elle  ne  peut  plus  être  .saisie,  ni  mise  à 
contriliution  ])ar  ses  créanciers,  par  ce  (|u'elle  appartient  désor- 
mais au  cessionnaire,  et  (pie  les  meuble.'}  n'ont  pas  <le  suite  par 
hypothèque.  "  Mais  pour  cela,  il  faut  que  le  transport  eût  été 
signifié,  et  auparavant  elle  pourrait  être  ligitimeinent  saisie, 
parce  <|ue,  dit  l'article  108,  nu  simple  tranuport  ne  saisit  point, 
il  fdut  le  faire  sujnijicr  avec  copie  baillée.  "Cet  article  veut 
encore  que  le  cessionnaire  ne  puisse  exécuter,  sur  le  débiteur  de 
la  chose  cédée,  (ju'après  cette  signification,  les  derniers  mots  le 
|)ortent  par  exprès:  Lemaître,  sur  la  Coutume,  Tit.  5,  Art. 
108,  page  149  :  "  Le  seconil  cessionnaire  est  préfère,  s'il  a  fait 
signifier  son  transport,  avant  h;  premier.  Si  le  cessionnaire  a 
fait  signifier  son  transport,  les  créanciers  du  cédant  ne  sont 
pas  recevables  à  faire  saisir  la  chose  cédée.  Mais  la  saisie  est 
valable,  lors(|u'elle  est  faite  avant  la  signification  du  transport.  " 
Pothier,  Domaine  de  Propriété,  No.  215:  "  Faute  de  significa- 
tion ou  acceptation  du  transport  de  la  créance,  la  propriété 
n'en  est  pas  transférée  au  cessionnaire  :  le  cédant  en  demeure 
toujours  le  propriétaire,"  (Nous  verrons  plus  tard  comment  on 
(întendces  mots,  le  cédant  cii  demeure  propriétaire,  \ii  que,  pris 
à  la  lettre  et  absolument,  ils  consacremiant  une  erreur,  (  '' 
paiement  que  lui  en  ferait  le  débiteur,  après  la  cession,  serait 
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valable,  ot  éteindrait  la  créaiioi'.')  "  Le»  cr«'ancioi*M  <lu  céilant 
peuvent  saisir  ot  arrêter  la  créance  sur  h;  débiteur,  et  stint  pré- 
férés, pour  s'en  faire  payer,  au  cessionnairc  (|ui  n'aurait  point 
encore,  lora  de  leur  saisie,  signifié  son  transport.  Kntin,  le  cé- 
dant peut,  depuis  la  cession  faite  an  ]>reniier  cessionnaire  (jui 
n'a  point  fait  signifier  son  transport,  fairt'  transport  et  cession 
«le  la  créance  à  un  second  ct!ssionnaire,  le(|Uel,  s'il  est  pins  dili- 
;^ent  que  le  prenuer  cessionnaire  à  signifier  au  débiteur  ce 
second  transport,  acquèrera  la  propriété  de  la  créance,  sauf  au 
premier  cessionnaire  son  recours  contre  le  cédant."  Ces  cita- 
tions pourraient  se  multiplier,  mais  inutilement.  Qu'il  suHi.se 
(|Ue  l'on  fâche  (jue  ce  ne  sont  pa.s  les  tiers  (pii  peuvent  se  |)ré- 
valoir  du  défaut  de  signification,  et  que  le  cédant  ne  le  peut 
pas.  Ce  serait  de  sa  part  une  insigne  mauvaise  fui,  s'il  pour- 
suivait le  débiteur,  et  sur  l'intervention  du  cessionnaire,  il 
serait  débouté  de  ses  conclusions  (pii  seraient  acci)rdées  à  l'in- 
tervenant! C'est  avec  cette  tuodification  (piil  faut  entendre 
lupinion  de  i'othier,  (juand  il  dit  <[Ue  le  céilant  reste  proprié- 
taire. Vis-à-vis  les  tiers,  sans  doute,  parce  que,  par  rapport  à 
eux,  le  cessionnaire  n'a  pas  été  saisi,  et  la  créance  n"a  pas 
change  de  tête  :  mais,  entre  le  cédant  vi  le  cessionnaire,  en 
dehors  «les  tiers,  ce  serait  une  erreur  (|Ue  de  prétendre  que  le 
cédant  est  resté  propriétaire.  Dans  son  Traité  de  la  Vente,  No. 
.').52,  l'auteur  avait  d'ailleui's,  énoncé  l'opinion  soutenue  ici,  en 
ilisant:  "  Il  suit  (|u'avant  cette  signification,"  (la  signification  du 
transport)  "  le  débiteur  paie  valablement  au  cédant,  son  créan- 
citîr,  et  le  cessionnaire  n'a  d'action  en  ce  cas,  (pie  contre  .son 
cédant,  savoir  Vnctiow  ew  empto,  ut  pnestei  ludere  Ikrrc,  et, 
jiivr  con.sé(|Uent,  à  ce  (ju'il  lui  remette  la  somn>e  (nCil  nv  peut 
pins  e,ri(jer  du  débileur,  (pii  l'a  valablement  payée  au  cédant. 
L'article  16H0  du  Code  Napoléon  porte  :  "  Jjc  cessionnaire 
n'est  .saisi,  à  l'égard  des  tiers,  (pie  par  la  signifi(iation  faite  au 
iléliiteur."  Cette  limitation  (pli  ne  se  trouve  pas  dans  la  lettre 
de  l'article  lOiS  de  la  Coutume,  a  été  insérée  au  Code  pour  en 
lendre  ['(esprit.  L'article  16î)l  du  Code  ajoute  :  "  Si  avant ,  (pie 
le  cédant  ou  le  cessionnaire  eut  signifié  le  transport  au  débi- 
teur, celui-ci  avait  payé  le  cédant,  il  fera  valaitlcment  liltéiV'." 
C'était,  comme  nous  l'avons  vu,  la  doctrine  de  l'ancien  droit. 
Le  Codt;  n'a  pas  innové,  sur  cett(.'  matière  de  signification  du 
transport.  Dans  le  droit  nouveau,  et  sous  les  articles  HiHU. 
l(i!H)  et  1()!)1,  la  doctrine  et  la  jurisprudence  proclament 
<|ii'avant  la  signification,  le  débiteur  peut,  en  thèse  générale, 
piiyer  au  cédant;  ij ne  les  créanciers  dii  C('Mlant  peuvent  faire 
saisir  la  créance  ;  qu'un  second  ct;.ssioimaire  i\\n  signifie  est, 
)n>''féié  au  premier  (pli  n'a  pas  rempli  cette  ft)rmalité  ;  (pie  le 
('•'•liint  ne  peut  ix-anmoins,  invo(|Uer  le  défaut  de  significati(m  ; 
<|Ue  le  débiteur  (jui  a  connu  le  transport  (|ui  ne  lui  a  pas  été 
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sif^nifit'',  et  qui,  par  fraude,  paie  au  cédant,  paiera  une  seconde 
fois;  et  (jut!  le  débiteur  peut  invo()uer  contre  le  cesHionnaire, 
une  compensation  pei'sonnelle.  N'est-ce  pas  là  reconnaître  (pie 
les  tiers,  en  faveur  descpiels  est  prescrite  la  sipiitication,  ne 
sont  ni  le  cédant  ni  le  débiteur,  <|ui,»!n  thèse  général  et  dans  la 
théorie  du  droit,  n'est  Jamais  un  tiers  par  rapport  à  son  créan- 
cier. Il  y  a  cependant  un  cas  où  \v  débit«ïur  peut-être  considéré 
comme  un  tiers,  et  protéj^é  par  l'article,  c'est  ([Uaiid  il  paie  le 
cédant  <lans  l'ij^norance  du  trans])ort.  A  part  ce  cas,  je  tiens 
(|u'il  n'est  pas  ini  tiers,  et  (pi'il  n(^  jieut  invoipier  le  défaut  de 
sif^nification.s'il  n'y  a  pas  (l'intérêt.  Comme  des  actions,  l'inté- 
rêt est  la  mesure  des  (exceptions,  et  c'est  ce  défaut  d'intérêt 
(pli  repou.s.se  toute  prétention  (|ui  n'est  ])as  née  de  lui.  Reste 
l'exception  de  droits  litigieux.  Cette  exception  n'a  pas  été  pro- 
pos(>e  par  l'intimé  au  début  de  la  causte  II  n'a  demandé  la 
subropition  (|u'à  une  épocpie  où,  par  .sa  preuve  documentaire, 
v.t  des  int(!rr()gatoires  sur  faits  et  articles  proposés  à  l'intimé 
qui  était  en  (l(''faut  de  répotjdre,  l'appelant  avait  établi  sa 
(lemand(\  Le  retrait  litigieux  n'a  pas  non  plus  été  ])laidé  pun;- 
ment  et  simplement,  sur  abandon  des  moyens  de  fond.  Le  défen- 
deur ne  l'a  plaidé  que  supplémentairement,  et  en  se  r(''servant 
SOS  moyens  de  défense.  Sur  cette  exception,  sommé  par  l'appe- 
lant de  faire  option  et  de  procéder  sur  le  fond  ou  sur  le  retrait 
litigieux,  l'intimé  a  n.'fusé  d'acc<>(ler  à  cette  mise  en  demeure.  A 
mon  .sens,  ce  retrait  litigieux,  (jue  la  Cour  de  première  instance 
(mH  du  prononcer,  même  en  ne  trouvant  pas  fondé  la  demande, 
et  c'était  le  jug(Mnent  le  plus  favorable  4jue,  dans  .son  apprécia- 
tion d(ï  la  cause,  elle  pouvait  rendre  en  favc^ur  de  l'intimé,  à  mon 
.sens,  dis-je,  il  ne  pouvait  empêcher  l'octroi  des  conclusions  de 
l'appelant:  Il  péchait  par  deux  points  essentiels.  Il  n'était  pus 
plaidé  purement  et  simplement,  et  il  était  plaidé  trop  tard,  et  à 
une  épo(|Ue  où  l'appelant  avait  établi  sa  demande.  (Qu'est  le  re- 
tirait litigieux  ?  Cest  un  bénéfice  en  dehors  du  droit  comimin 
accordé  en  haine  des  acheteurs  de  droits  litigieux,  et  des  proci's 
(|ue  ces  achats  favorisent,  au  débiteur  de  ces  droits,  de  faire  ce.s- 
(rer  le  procès  et  s'en  faire  tenir  (piitte,  en  se  faisant  subroger 
aux  droits  du  cessi(mnaire,  en  lui  remboursant  le  prix  réel  (|u'il 
a  payé.  S'il  n'a  rien  payé,  et  (pie  la  ce.s.sion  du  droit  lui  ait  été 
faite  à  titre]  gratuit,  le  débit(!ur  ne  peut  se  racheter;  .s'il  sue- 
combe,  il  devra  être  condamné  c(jmine  sur  toute  action  ordi- 
naire. Ce  retrait  litigieux  peut-être  plaidé  en  tout  état  de  cause 
à  une  exception  près.  Il  ne  peut  plus  l'être,  (]uand  le  débiteur  (lui 
a  .soutenu  le  procès  n'a  eu  recours  à  ce  moyen,  que  quand  il  su 
voit  perdu.  I^a  raison,  à  part  lew  autorités  légales,  enseigne  cette 
doctrine.  La  retrait  litigeux  estaccordé  pour  empêcher  le  procès 
C'e.st  une  option  accordée  au  débiteur  de  plaider,  ou  de  pay<r 
pour  la  créance  réclamée  de  lui, et  s'y  .soustraire  ce  (pie  le  cession- 
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nuire  u  déboursé  ;  cette  option  n'est  pas  conipulsoire.  Kilo  lui  est 
facultative,  mais  il  use  de  cette  faculté  à  ses  risques  et  périls. 
Il  vn  est  ainsi  en  droit,  de  plusieurs  facultés,  acc()inpa«;nés 
d'avantages  et  d»;  dan^'ers  militant  pour  ou  contre  celui  qui  y 
recourt,  le  serment  décisoire  par  exemple.  Ce  .sont  des  créa- 
tions de  la  loi  qui,  connue  elle  le  juj^e  à  propos,  en  rèj^lemente 
l'exen  iee.  A  tout  événement,  il  seml»le  (pie,  dans  le  retrait  liti- 
f,'ieux,  celui  (pli  l'exerce  ne  puis.se  ^uèrc  se  plaindre  de  l'alter- 
nativf^  où  le  retrait  le  place.  Ce  retrait  sort  des  termes  du 
droit  naturel  qui  oblifçe  tout  débiteur  à  l'acquittement  entier 
d(^  sa  créance.  Un  débiteur  acticjiiné  sait  s'il  doit  ou  ne  doit 
pas.  S'il  doit,  le  retrait  est  un  bienfait  dont  il  doit  .se  liâtur 
d'user,  et,  s'il  m;  doit  pas,  il  a  la  re.source  li'^itiine  de  la  dé- 
fcn.se.  Si,  à  cette  défense,  redoutant  l'incertitude  et  les  lon- 
«îueiirs  d'un  procès,  il  préfère  le  retrait,  il  lui  est  ouvert,  mais 
j)ur  et  simple.  Il  n'est  permis  à  personne  de  dire  à  .son  adver- 
saire: nous  allons  plaider,  mais  si  vous  ga«^nez,  je  vous  paie- 
rai, non  le  montant  de  ma  dette,  mais  ce  que  vous  aurez  payé 
Il  votre  cédant.  Cv  no  .serait  plus  alors  un  droit  liti;jrieux,  mais 
un  droit  certain,  constaté  j>ar  un  ju<^ement  au(|Uel  le  débiteur 
demand(>rait  »i  être  subro;.(é.  ('et  avantaj(e  réclamé  par  le  dé- 
l»iteur,  dans  l'exercice  du  retrait,  serait  donc  contre  la  nature 
du  retrait  même,  et  contre  le  vo'U  de  la   loi  dont  il  frusterait 

I  intention.  Les  mêmes  raisons  s'appli(pient  k  l'objection  tirée 
d(!  répo(]Ue  où  l'Intimé  a  plaidé  le  l'etrait,  (piand  la  cau.se  »le 
l'Appelant  était  prouv»'>e.  Cette  manit're  d'exerct^r  le  retrait 
litigieux  est  conforme,  et  est  la  seule  conforme  à  l'esprit  des  lois 
romaines  par  dirersdn  et  ah  ovitstasins  dont  le  droit  fraïK.'ais 
l'a  empruntée,  et  telle  était  l'interprétation  de  la  juri.sprudence 
tuicienne  en  France,  et  C(!lle  (pli  prévaut  encore  aujourd'hui. 
.1»'  cite  un  .seul  auteur,  Marcadé,  .-lur  l'art.  1701  du  ('ode  Civil, 
comme  résumant  Hdî'Kuuent  la  doctrine.  .Ius<pi'à  tpud  moment, 
cntin,  dit  cet  auteur,  It^  retrait  peut-il  être  ex(Tcé  f  II  peut 
l'être  tant  (pi'il  y  a  procès  actuel  sur  le  droit,  et  aussi  bien  en 
îi|)pel  et  devant  une  cour  de  renvoi,  après  cas.sation  (ceci  e.st 
liien  en  France,  mais  impraticable  ici,  à  cause  de  la  compé- 
ti'nce  différente  de  nos  tribunaux)  (pi'en  pn^mière  inst^incc, 
mais  non  pas  quand  le  procès  n'existe  i)lus,  |)uis'ipi 'alors  il  n'y 

II  plus  de  retrait  litigieux,  et  (|Ut!  le  Init  du  retrait,  (pii  est 
d'éviter  le  procès  ne  peut  plus  être  atteint,  l'ar  suite  le  débi- 
teur  ne  pourrait  pas,  au  même  moment,  défendre  au  proc(\s,  et 
Faire  accueillir  des  conclu.sicins  tendt^nt  à  se  Faire  accorder  le 
ri-trait  s'il  succombe,  parce  (pi'une  fois  (pi'il  aurait  succombé, 
ce  retrait  ne  serait  plus  possible.  Du  reste  la  iv^le  (pie  la 
demande  en  retrait  peut  toujours  être  faite  penilant  le  procè.s, 
«•t  ne  peut  plus  l'être  apivs,  pourrait  recevoir  exception  soit 
•'ans  un  sens  soit  dans  l'autre.  Si,  (pioique  la  décision  ne  serait 


''\l 


■  ■11' 


ii 


"h 


M5() 


n.MM'OHTs  .UMMCIAIUKS   HKVISIÎH 


|. 


in 


pas  eiicoiv  n-ndiie,  on  rfconnaissivit  le  fuit  (|Uc  lo  rléMk'ur  nt! 
(K'iiiaiHlt'  le  l'L'triiit  enfin  de  cansc,  que  ])ar('('  qu'il  voit  non 
afliiirr  pcnluc,  et  pour  /'cliappt'r  h  une  comlamnation  t|<^.sor- 
Miais  pci-taine  et  in^HitaMc,  ce  retrait  no  devrait  pas  lui  être 
accordé,  parce  que  sa  conduite  n'a  ét<^  qu'une  couibinaison 
frauduleuse,  pour  cuuiuler  le  hj^néHcf  de  ce  retrait,  avec  l'a- 
vantai^e  d'une  lutte  poussée  jus(|u'au  bout.  Kéciproquetnent,  le 
retrait  devrait  être  accorilée,  (pioi<|Ue  la  sentence  définitive  fut 
rentluo,  si  le  cessionnaire  avait  teini  la  cession  cachée  juMf|Ue 
là,  en  se  présentant  au  procès  comme  simple  mandataire  du 
céflant,  et  ïie  faisant  si<;niHer  son  acte  <pi 'après  le  jugement. 
Aloi's,  en  ettet,  il  y  a  cnicoro  fraude  en  sens  invor.se,  fraude 
dont  l'etlet,  s'il  est  maintenu,  n'irait  à  rien  moins  nn'k  rendre 
complètement  illusoires  les  di.spr)sitions  de  la  loi.  \  oyez  au.ssi 
l'otliier,  Vrn(t\  No.  507  ;  Troplong,  V<-nt(;  tome  2,  Nos.  Î)S8  et 
UH{)  ;  Duverj^'ier,  Vt'tiff,  vol.  2,  Nos.  :i77  et  :17H,  et  un  arrêt  de 
la  four  de  N'evers  du  Mi  mars,  IMI2.  Qu'est  il  besoin  d'ailleurs 
d«f  citations  pour  prouver  une  déduction  si  naturelle  des  prin- 
cipes sur  la  matière,  dont  la  rai.son  naturelle  serait  .seul  sutti- 
sante  pour  dicter  l'application,  en  dehors  d(î  toute  interpréta- 
tion juridi(pie.  Je  suis  donc  encore  d'opinion  nue  l'action 
devait  être  maii»tonue,  .sans  acconler  à  ITntinié  le  bénéfice  «lu 
retrait  litif,'i(Ux,  et  (jne  le  juj,'ement  dont  est  appel  doit  être 
purement  et  sinqilement  infirmé.  L'on  comprend  maintenant 
poiU'(|Uoi,  en  adoptant  nu)n  point  de  vue  du  fojid  de  la  cause, 
l'on  ne  saurait  adjuj^er  sur  le  moyen  tiré  de  la  lésion  d'outre 
moitié,  puisipie,  si  cette  lésion  était  déclarée  j)rouvée,  l'Intimé 
serait  adnns  à  parfaire  le  prix  ;  ce  qui  enlèverait  à  l'Appelant 
le  bénéfice  de  ses  autres  moyen.s.  L'honorable  juj^e  Stuart  sou- 
tient les  mêmes  propositions  ipie  l'honorable  juiçe  Lonuij^er,  et 
(|ue  le  jugement  d«;  la  (.'our  Inférieure  devrait  être  infirmé; 
mais  ce  jugement  fut  confirmé  par  les  honorables  juges  Duval, 
Caron  et  Hadgiey,  (pli  trouvèrent  que  la  fraude  n'était  pas 
suffisamment  prouvée. 

Lemoine  appela  au  Con.seil  Privé.  Voici  le  jugement  de  ce 
dernier  triliunal  : 

'■  Tliis  is  an  appeal  froin  a  ju(lgmeut  of  the  Court  of  Queen's 
Bt'uch  in  Lower  Canada,  afHrming  a  former  judgment  of  tlie 
Superior  ( 'ourt,  which  disini.s.sed  Appellants  suit.  Their  Lord- 
sliips,  on  the  hearing  of  tho  Ajtpeal,  were  placed  in  circuiii- 
stances  of  unusual  ditiiculty.  The  Appellant,  a  Freneh  Caiiii- 
dian,  and  not  a  lawyer,  pleaded  hia  own  cause  in  his  owii 
language.  He  was  opposed  by  two  Counsel  of  eminence  and 
ability,  speaking  a  language  which,  possibly,  he  imperfeetly 
understands.  It  is  due  to  those  gentlemen  to  say  tliat  tluy 
argued  the  case  with  remarkable  fairness  and  candeur,  and 
gave  their  Lordships  ull  the  assistance  in  their  power.  It  is 
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((WvioiiH,  howcvcr,  tlmt  their  Lonishijw,  us  well  us  tlie  Appel- 
hint   worc    ncvcrtlu-lcsH   at    considérable    diHndvantaj^e.     To 
veiiiedy  tliis,  jis  fur  as    nii^lit  1m',  tliey,  at   the  elose  of  the 
arf^innent,  nndertook  to  examine  carotully  this  complioatiHl 
and  vohuninoUH  reeord  ;  nnd, partieulaily,  to  rea<l  and  eonsider 
tlie  elaJtorate  and  al>Ie  faetiMii  prescnted  hy  Appt'llant's  (\)Un- 
Hfl  to  the  Court  of  (.^iieen's  H(>nrh,  witli  ihat  of  Hespondent. 
This  tliey  hâve  now  d(»ne,  and  will  proe«M'd   to  ^ive  jndgment 
on  the  appeal.    The  «nit  was  hroupht  hy  App«dlant  on  the 
*J9th  of  Octohi'r  IH5(i,  as  the  assignée  of  th<'  ri^dits  of  a  hidy, 
whom   it  will   Im*  convcnient  to  desii^matc;    throu^^hout  this 
jild^'inent  as   Mar^nn^rite    Roy,  to  set  osido  a  dee<l   of  sale 
«ixecuted  by  lun-  on  the  MOth  of  ()ctoV)er  IS4(I;  and  the  bnMid 
(piestions  raisod  hefore  their  Lordships  wer»*  :   Ist  Whether,  if 
.Marguerite  Uoy,  had  her.self  lieen  the  IMaintiH'  on  the  record, 
she  wouhl   hâve  bccn  entitled  to  bave  this  deed  set  a.side,  or 
to  any  other  relief  in  this  suit:  and  2ndly.  Whether,  if  slu' 
would  hâve   heen  so  entitled,  Appellant  is  entitled   to  any 
rt'Iief  at  ail  in  the  suit:  or  at  most  to  any  relicff,  cxeept  that 
which  is  ohtainable  undcr    the  e.ire>>fioii  df  J/'oita  litii/li'ii.r, 
which  forms  part  of  the  record.  Their  Lord.sbips,  in  dcalin;^' 
with  the.sc  (|(u>sti(ms  propose  to  divide  the  Urst  of  them  ;  nnd 
to  eonsidcr  scjiarately,  lirst,  whether   Marj^uerite   Hoy  could 
sueeessfully  bave  impeaehed  this  deed  of  sale  inmiiMliately  or 
shortly  after  its  exécution  ;  and,  stn'ondly,  liow  far  lier  ri;^dit 
to  ilo  so  would  bave  bocn  aH'ected  by  tho  sultsccpient  tran.sac- 
tions,  nnd  the  lapsc  of  time  Itctwetm  the  date  of  tlie  deed  and 
the  commencement  of  the  suit.  The  history  of  the  tran.sactions 
which  Iea<l  up  to  the  ,sak',  is  shortly  as  follows:  Mar;^uerit(! 
Koy  was  Hr.st  married  to  Jean  Marier  ('a<lietix,  who  dicd  in 
I.S:{;{,  Icavinj,'  two  sons,  vi/,  Pantaléon  and  ( Jcorj^'e,  and  two 
dîiutrhters,  vi/,.     Henriiîtta,  the  wife  of  the  Chevalier  de  Lori- 
iiiier,  and  Christine  Rachel,  the  wife  of  .b-an   Baptiste  Cha- 
iniily  de  Lorimier,  a  ])erson  who  plays  a  C(»nsidcrabl('  part  in 
the  history  of  this  cjvsc.  On  the  death  of  lier  hnsbancl,  Mar- 
}:;uerite  Roy  became  entitled  to  oiie  moiety  of  the  property 
which  they  had  heltl  and  enjoyed  mi  nniinifiinnUf'  ;  the  four 
<  liildreii  takin<^  the  other  moiety  in  e(|ual  shares.   l'art  of  that 
property   consisted   of  about   fifty   acres  of   laml,  situate  at 
(Viteau  Baron,  in  the  parish  of  Montréal,  and  on  the  outskirts 
of  the  then  city.     This  had  been  derived  from  the  pareiits  of 
Min<,'uerite  Roy,  and  was  charj^ed  willi  an  annuity    of    £5(» 
iii  favcair  of  I)ame  dosephte  Roy,  the  mother  of  Marguerit»', 
iiml  the  surviving  donor  of  the  land.   On  the   Kltli  of  April, 
1h:{4,  Henrietta  c(mveyed  lier  shaie  in  this  land  to  lier  brother 
in  law,  Chamilly  «le  Lorimier,  who  will  henccforth  be  called 
Lorimier.  On  the  20th  of  October,  bS34,  a  partition  was  madu 
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laîtweon  tho  widow,  hcr  two  sons,  and  Ln'iinier,  »is  assif^aieo  (»f 
H»'iiriuttii's  .sluire  and  thc  représentative  «f  II*  wife,  then  a 
niinor.  Tlie  eflect  >)f  tlie  Adv  de  Ptirt(i;/<;  was  to  divide  the 
land  in  to  lots,  and  to  assi^n  certain  lots  t«»  the  différent 
sharoi.,,  aceordinff  to  tlieir  resju'etive  interests  in  s<'Veralty. 
On  tho  Hth  of  April,  IH.S.'),  the  widow  sold  and  conveyed  îier 
nioiety  of  the  îand,  ti>,  "seertained  hy  the  partition  to  Pinson- 
imult,  a  hind-jobber  or  specuhitor,  wh»),  hy  c«)nveyances,  dated 
respettjvely  the  2(lth  of  April,  th(^  Ist  of  May,  and  the  IHth 
May,  iH.'i"),  aiso  ac(|uired  the  shares  of  (Jeorffe  l'anUih'on,  and 
':hv  Ijoriuiiers,  and  thus  l)eeaine  the  proprietor  of  the  whoh- 
plot  of  land,  siihject  to  the  liens  or  privilégies  of  the  diHt;r«>nt 
vendors  in  respect  of  the  unpaid  |)urchase  nioney  t»f  their  re.s- 
peetive  slsan's.  On  the  l.'ith  .Mdy  iHîiô.  Mjirj,'uerit«'  Uoy  luwl 
the  niisf.<rtin>.;;  to  contraet  a  second  niarria^e,  with  Ke^nier, 
who  appears  on  the  évidence  of  hoth  sides  to  hâve  In-en  a 
person  of  siender  ineans  and  indiffèrent  ehar!wt«'r.  The  settle- 
nient  niadc  in  anticipation  of  this  niarria^'e  was  dati'd  tl»' 
(ith  of  .luly,  \H'.\'i,  and  its  efiects  was  to  niake  the  fjitinv  con- 
sorts separate  in  estate,  e\clu<lin^  ail  coinnnuiity  of  propert}', 
eN..*ept  snch  as  niiffht  he  intplied  in  tlu'  words,  cependant  Ivf 
hénéjiccu  et  tnu/tneiitutioïtM  (ijtfHii'tiendnnit  de  /tlein  dmit  /utr 
inodiê.  (in.v  dits  fat nrn  épon.r  et  leur  Hortinnit  mitnrede  pro- 
pre, et  uii.r  leitru,  de  leur  enté  et  liifne  respeiii renient.  On  the 
diiy  Itefore  the  exécution  of  tilis  contraet,  ?»lar^uerit«'  l{oy  had 
l»een  indu(;ed  to  si^n  certain  proinissory  not«'s  in  favoiir  of 
Kejijnier,  which  he  eiidorseil  to  l'insonnaiilt,  who  endorsed 
thein  over  to  Thomas  St(»rrow  Hrown.  On  the  |!>th  of  April, 
\Hl]7,  Hrown  recovered  jnd^nient  in  twi»  actions  on  thèse  notes 
a;;ainst  iti'^nier  and  his  wife.  for  sums  ainountin^  to^t-ther  tu 
C4'r)2,  S  4  with  sulisi'i|uent  intt'rest  and  eosts.  On  the  I7tli 
April  l.s:{S,  Kraneis,  of  liirn!in<;liaiii,  reco\ered  jud^^nient 
a^ainst  lirowii  wIk»  luul  then  lii'coiue  insolvent,  and  his  part- 
ner in  a  hiinlware  husini'ss  f(»r  the  suiii  of  C+,OH«J.  4.  7.  On  the 
4th  of  april,  ISM.S,  l'insonnault,  havinj,' als«i  Iteeonie  insolveiit, 
and  failed  to  perfonn  his  part  of  the  eontnu't  for  the  purehitsr 
of  Mari^uerite  lloy's  in»tiety  of  the  land  at  Coteau  IJaron,  sln' 
suiniL,'  with  lier  hushand  Kiyiiier,  olitained  a  decree  for  tin- 
résiliation    of    tliat   sale,    and    reeovered    l»ack    lier 
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moiety  of  the  land  :  and.  on  the  iNtli  of  April,  |S:{M,  slie  eom- 
pi'omised  a  suit  with  lier  ehiidren  touehin;^  the  >iiccession  nf 
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the    rif^hts   of    résiliation    wh.icli    (leoi-j^e    (adieux    and    lin- 
Lorimiers  possessed  apiiiis'.  l'insoiniault,  in   n-speet  of  tlitif 
sluires  in  the  .same  land.     Slie  tîius  liecanie  apiin  tlie  pi<> 
prietor  of  lier  cwn  nioiety  of  the  (oteau  Riiron  propert\ ,  nii'l 
aciiuireil  the    ri^hts   t»f  the    unp'iid   vend<M-s  in   ,;{thN  i»f  tli" 
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otlirr  niuioiy  :  aiul  tliis  sttitit  <>f  thin^  cunbinud  u|)  tu  IH44. 
lu  1M44,  Mar^uoritt'  Roy  iiia<l»>  a  lott«'ry  of  \wr  moiety  of 
tins  proïK-rty.  whicli  »ln«  divitle»!  f«»r  tlmt  pur|M)st»  into 
ui^htcen  lots.  In  tlÛH  way  Hhe  iliH|>ostMl  of  Koiiie  lotN,  but,  in 
uvory  case,  tlie  purcliitse  nioney  whm  not  |Mii(l  down,  but  whm 
stipulated  to  In>  paid  by  inKtahiicnts,  at  futunt  duteH  ;  the 
UHual  rights  and  privilèges  of  an  unpaid  vendnr  U'in^^  reservud 
to  her.  Itwould  seein  that,  af ter  thèse  transactions,  thirtv-one 
of  the  lots  ori|^inalIy  deline<l  by  the  a«7c  <<r /MiWm/*?  of  IS84 
reniained  in  lier  possession.  In  the  nieantinie,  no  steps  hml 
been  taken  by  Brown,  or  any  pei*son  representin^  hiui,  to 
enforce  the  .ludnientH  which  lie  recovered  in  1M87  a^iuHt 
Marguerite  Koy  and  herhuslHind.  But,  on  the  1 7th  of  (  )ctober. 
l!S44.  Régnier  obtained  froni  Komter.  the  constituted  attorney 
of  Francis,  an  a.ssi^nnient  <>f  the  jud^^nient  recovered  by 
Francis  a^iinst  Brown  for  £4,()N<5  4  <>.  Anne<l  with  this  judg- 
ment,  Régnier,  in  tbe  nant»-  of  Francis,  t«»ok  ont  executitm 
a^ainst  Brown,  m  lied  thereiuxler  the  judnierit  deltt  due 
fiani  hini.self  and  Marguerite  Roy  to  Brown,  .  'id,  on  the 
:{()th  of  Sj'pteniber,  l.s4r),  obtaineil  an  order  that  he  (Rj'piier) 
uiid  Marguerite  Roy,  as  ^arnishees,  shouhl.oach  of  theni,  with- 
il)  HfU'en  days.  pay  the  £4.')2  H  4.  with  inU'rest  calculated 
frotii  varions  dates  in  réduction  of  the  jud^nient  debt  noniin- 
ally  due  to  Francis.  Régnier  haviii^'  thus  ac(|uired  the  power 
iif  takin^  ont  exécution  apiinst  his  wife's  proporty  in  the 
tiaiiie  of  Francis,  did  nothin^  further  in  that  way  hiniself. 
hut,on  the  l!)th  Novi-niber,  I.S4">,  bein^  tn  pei*Hon,  he  a.Hsi^n«Ml 
to  the  Respondent,  who,  then,  for  tlu'  Hrsi  tinie,  coines  uimiu 
the  scène,  the  b-.'netit  of  this  order  aj^ainst  the  pirnisliees.  The 
eoiisideration  expressed  in  this  assif^nment  wa«  £250,  alle|if(>d 
ti>  liave  bei>n  paid  down,  anii  an  iiiuiertiikin^  to  pay  the  \m\- 
liiiice  of  the  £452  .S  4  in  ;,nMM|H.  The  aet  <tf  a-ssi^ninent  also 
Ituinid  the  a.4si^n«'e  to  pursue  the  i>\eeutit)n  ajL^ainst  certain 
["•rsons  indebted  to  Marj^neiite  Koy  for  the  purehase  inoney 
of  s(iin«^  of  the  lot>.  Hold  by  tlie  lottery  ;  and  by  two  further 
iissi^ninents,  dated  respectively  the  .'ÎOth  of  DeeeniU-r,  IH45, 
iiiid  the  I4tli  ilanuary  l.S4(i,  tlu'  re.><t  «»f  the  juil^iiient  debt  of 
Kraiieis,  and  ail  rights  under  that  iud^iiieiit  were  transf«>i'ed 
l'y  lle^nier  to,  antl  l>ceiinie  vest«>d  in  Kcs|M>ndent.  Respoiuient 
liiivin^  thus  accpiired  tlu-  power  of  takiii^'  <mt  exécution 
ii;,(.iiiist  the  property  of  Mar^'iierite  Roy  In  the  naine  of  Fran- 
eis.  t'xeixùstm  it  in  th»'  followin^  niaiiner  :  In  l)ect>niber,  IS45, 
lie  attaohed  in  the  haiids  of  Ovide  l^*Mmu',  WlP.aui  Knna- 
tin;ri'r,  .losj'ph  Bi'iiudry,  Prudent  Beaudry,  iind  .)«  neph  (bus- 
imitl  Lavioletb-,  the  nioiieys  due  froin  theni  t«i  .'.ar^uerite 
lb>y,  or  Ut  Régnier  ;  beinvf  '"  l'""*^  the  sunis  due  for  the  pur- 
cliiisc  inoney  of  tlu'  lots  sold  to  theni  respectiv«'ly  under  the 
MmK.  .wiii.  i'd 
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lottory  ;  in  Anjjusfc,  l.S4«»,  ln^  Httiiche<l  a  similar  «iel)t  «lue  to 
Miirgunritt'  lioy  t'rom  MacIMieraou,  Cran<!  &  Co.  ;  but,  on  tlio 
24th  Octoher,  IM4(>,  )i«  witlidrcw  tliis  lust  oxocntitm  ;  and, 
Ijustly,  in  S«>ptt'iiilK'r,  Ih4(),  Im  took  ont  «.'xeeution  aj^ainst  sonio 
ol'  tlio  lots  of  lan«l  in  Mai'f^u«;rit«î  lioy's  <>\vn  possession.  A 
M.  litîHUilry  acted  iih  his  lulvocat»'  in  tliu  fXt>cution  u^minst 
Muci'herson,  Crano  6i  (.'o.  ;  it  Woes  not  appear  wlio  wius  the 
advocat»!  or  attorney  throujrli  whoni  tiu'  otluM*  ««îi/urcs  witc 
n«a«lo.  Tliis  was  tlui  position  of  the  parties  when  the  «leed  of 
salo  of  th«' 30th  of  ()et<»lK!r,  IS4<i,  whicli  is  now  itupeached, 
was  exeeiiti'il.  This  <lee<l,  which  was  in  the  notarial  forin,an<l 
was  jvcknowle(|j,'e<l  In-fore  two  not<iries  nulilic,  nauied  Martin 
and  IjJippare,  purported  to  Le  inadtt  hy  Marjçueritti  Koy,  heinjç 
sej)arat«.'  in  estât»;  froin  her  hust.and,  under  lier  inarria^c  con- 
traet.  I*ut  duly  authori/ed  hy  hini,  and  to  seil  and  ct>nvcy  to 
Hesp«)ndent.  Istly.  Twenty-seven  of  the  thirty-one  lots  fonninj^ 
j)art  of  th«!  vendors's  oriorinal  nioiet}'  in  the  Cotea.i  Itaron 
property  which  reniaiiied  in  her  possession.  2ndly.  Ail  the 
daims  and  ri<4lits  whieli,  hy  virtite  of  the  assignnient  niatle  tu 
her  under  the  fainily  eon]»ronii.se,  she  po.sses,sed,  and  eonltl 
afsett  aj^ain  the  luts  .s<>ld  hy  (!»!or^e  t'adieux,  imd  the  I^oi-i- 
iniei.'.  to  IMnsoniuinIt.  .'{rdlv.  Ail  the  dehts  and  clainis  enn- 
nierated  in  Schednle  A  to  the  deed,  hein}^  the  sunis  due  froni 
the  .sev»iral  purcliasers  of  lots  under  the  lutU-ry,  except  Mue- 
l'her.so.i,  Crâne  i'  ('o.,  with  ail  her  rij^hts  as  iinpaid  vendor 
in  respect  of  those  lots.  The  j^ross  atnunnt  nf  tho.se  del»ts  and 
alainis  was.C.'l.l2.).  As  the  considération  for  this  puivha.se,  Kes- 
pondi'iit  unilert(K)k,  I.st,  to  pay  to  Marj;nerit(?  Koy,  on  her 
separati-  receipt,  (lier  husliand  tlu-rehy  authori/in^'  ht.>r  in  t'iat 
liehalf)  X'iOOO  hy  tlio  followin^'  instalnients  :  viz.,  .t25()  six 
moiiths  aftt-r  tlu'  sentence  (if  ratilication,  which  the  pnrcha.ser 
Uuuid  hiinself  to  oittain  at  his  own  cost,  and  without  delay  ; 
CiôO  one  year  alVr  tln'  date  of  .such  sentence  of  ratification  ; 
Jt.')0()  within  i-i^'it  years,  calculated  fntni  the  date  of  the  «leed  ; 
and  C'îOO  in  each  siihseijUent  yiar  iintil  the  wholt-  X'20()() 
should  h(!  puid  with  intercst.  fi-inn  the  dateof  the  di-ed,  payalij'' 
tpiarterly,  on  iu;count  of  which  interewt  the  veiiilor  adniitted 
the  n.'ceipt  )f  CMO.  2ndly  t<>  pay  CKX»,  to  Kc;.,'nier.  in  coiisidi  ra- 
tion of  whattxer  rij^hts  lie  iin;;lit  hf  convt  yiit^  under  the  dred 
hr  cdiisentui};  to  his  wife's  receipt  «if  the  j;2()(M),  and  adiuittihii 
the  receipt  hy  himself  uf  the  f'OO  ;  Ih'dly.  To  pa}'  to  dosejit  a 
ittiy,  in  ex<»!ieration  of  the  ven<l<ir,  fti.S.  f<ji'  the  tirst,  niiil 
XôO  f(îr  every  Auhsetpieut  year  thirin;;  her  lil'e  :  such  annuii> 
to  he  payahie  <|Ufiitely  ;  4thly.  To  pay  and  .satisfy,  withiij  tw" 
inonths  Jifter  iiht4iinin;^  the  jud^nient  of  ratiticiition,  and  In 
discimrp-of  the  ven<lors,  nll  thf  dehts  enun»erat4-d  in  Selniiiili' 
li  to  the  dee<l.  The   ^n'o.ss  ainoilUt  «)f  the.se   w.us   CI.-SHû    lli   4, 
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liiit  tlioy  iiiflmleil  CTôO,  tho  allojr'>«l  ainount  of  Hrown's  jutlg- 
nu;nt  (l«;bts.  witli  tlio  interu.st  <lur  Uioroon,  wliich  wjus  unt«Tctl 
as  thon  duo   to    Francis;   and    M.  Heaudry's   bill   of   costs, 
anionnfciiif;  to  £110.  ôthly  To  ])ay  for  the  vondor,  ancl  in  dis- 
char;;»'  of  thir  Ijoriiiiiors,  certain  chiiuis  which   MM.  le»  Haie.' 
ti'uixtUpii'f*  (lu.  Hé.iiiinalrc,  ScujnenvHde  l'Islr  de  Montrent,  and 
the  sisti'rs  of  the  Hotfl-Dit'U  do   Montroal   had  af,'ainst  tho 
Loriniiers,  nndfr  certain  as>si;;nint>nt.s  niudo,  on  or  ahout  tho 
Util  of  Octohcr,  IS:}"),  and  th.'  2nd  of  Novenihcr,  IH'.]5,  to  tho 
aniount  of  CIOO;  it  bcinj^  provided  that  if  thcs»;  daims  should 
t'xct'cd   tliat  snni,  tlic   piu'chascr  should  pay  tho  »(Xcos.s  t.n 
accunnt  of  the  intcrcst  coinin;;  froni  hirn  to  tho  vondor,  and 
thiif    if   thcy   should   fall  short  of  XlOO,   ho  should   pay  tho 
,  rt".  rcncc  to  Marj^ucritc  Koy.  Tho  ilecd  conUiinod  a  stipulation 
iMn))o\Vf fin;;   Ktspou'Icnt   to  commute  tho  tonuro  of  tho  lots 
suld  tu    hiiu,    which   soem  to  hâve  heon   suhjoct  to   certain 
M  i;;iiori.'il  ri^hts,    tho    \endor    l>y<lin;;   hiniHuIf   to  ratify  tho 
(Miuiinui  itiiii,  and  to  repay  to  tho  ptu'chaser  what  ho  should 
jiiiy  for  such  connnutation,  in  tho  event    of   the    résiliation 
nf  the  salo.   Ifc  iiiso  reservod  |iiiwer  to  tho  purchasor  in  the 
event  of  the  raiitication   boin;;   opposoii  hy  civditors,  othor 
tli!  )\  (}u;si  nient ioned  in  Scheilulo    H,  t»)  cancel   tho  sale  on 
tilt     t>  1 1  (S  of  hein;;   npaid    wl'.aU'Vor   ho    nii;;lit    huvo   paid 
uiider  tho  eontiact,   with   inten'st.    It  oontained    a  ratitica- 
tion  liy  ,r<isept<i  ll()\  of  the  arran;;<'nient  touchin;;  her  annui- 
ty,  and  an  nckiiow  !ed;;iiient  that  she  had  roceivtid    C17,  on 
iiceount  of  it.  AikI  hy  a  clause  in  favom*  of  the  vendor,   Kes- 
iMiiidont  declared  that,  io  si-cure  the  exécution  of  ail  and  each 
iif  tilt!  ohli;;ations  contractetl  hy  hini,  ho  \uu\,Hi>é('i(dn)iii;itt  et 
l>iir  itririlèiffs,  nih'ftè  <■!  /iif/tothf'tfné  Ifs  hiens  sns-remhix.    Hy 
wliat  is   termetl  a   ntntir-littir   of  tho   sanio   tiato,   tho   lles- 
l'oiideiit,  also  umlertottk,  lirst.  to  can.se  certain   pro(oedin;;s 
"f  Miu-l'herstin,  Crâne    Co.,  to  ho  di.scontinued,  .secoiully.  to 
ln'iil    Mar;;neriti'    Itoy  liariiile.ss  in   respect  of   the  daims  i»f 
li mis  Martt-au,  as  cessiomiaire  of   Pantalétai  Cjulieux  :  Mar- 
l^'uerito    Koy   cedini;    to  Hcspondent   ail    tho   C(>untor-clainia 
wliieli  she   nii;;lit  liaNc  ag.iiiist   IiO\ii>   Marteau,  luit,  re.servin;; 
to    lier.self    any    sinpius   or    halance   tluit    nii;;lit    W\     l'oinitl 
•lue  to  her  in  respect  «)f  sudi  daims  an<i  ettunter  daims  ;   and, 
tliirdly,  tt)  nlieve  htirimier  froin  t \vo  jud;;ments  ono  for  .C<iO 
l'I  ti.  !in<l  the  t»tlier  for  C'il,  which  lia<l  been  reoovcrtd  a<rain.st 
liiMi  hy  (!i'or;,;e  Storrow  HriAvn.   it  is  to  1h*  i-i'inarked  that,  hy 
iiii.aher  dood  of  tho  :U)th  Octobor,  lX4.«i,  thero  had  boon  a  set- 
tl<  iiii-nt  of  ,ii'foiiiits  lit'twtHdi    Loriiiiier   ami   his   wifo  on  ono 
i'i'l''.  ami   Mariïiii'iite   Htiy  and   Ktjrnicr  on  the  otiier,   ninlor 
wliii-h  the  lialiility  of  Lorimier  in  respect  of  thèse  jud^jiuinta, 
'iinl  altio  in  rus|)ect  tif  the  daims  u^ainst  him  by  tho  Somin* 
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arists  ami  tlie  SistiTs  of  tlie  Hotcl-Dicu,  liad  \twu  tissuiiiud  by 
Marguerite  Roy.  Heiice  tlie  stipulations,  lioth  iii  the  principal 
(Juo(i  uikI  in  tilt!  contre-lettre,  whicli  appean.Ml  to  l>e  in  favour 
of  Loriniicr,  are,  in  fact,  stipulations  in  t'avour  of  Marguerite 
Roy,  and  <^o  to  ssvell  tlie  considération  payable   by   Respon- 
«lent.  By  another  an<l  more  important  contre-lettre,  wliicli  was 
niade  on  the   Mrd   of  Xovemlier,    IHM),  between   Régnier  and 
Respondent  alone,   it  was  declared  tliat  Regni(.>r  liad  not,  in 
fact,  receivod  tli«'  .tlOO,  tlie  receipt  wliereof  was  admitted  by 
hini  in  the   principal   dee<l  ;    tliat  the   true  C(tnsideraticui  for 
which  lie  liad  consented  to  the  sale  was  not  that  sum,  but  the 
undertaking   thereby  admitted  of   Res|)ondeiit  to  share  witli 
Régnier  the  ultimate  profits  of  the  transaction  in  ei|ual  iiioie- 
ties.  The  transaction,  therefore,  which  is  inipenched  is,  in  fact, 
enib<i<lied,   in   the  three  last   iiientioned  documents:  and  the 
(piestion  now  to  be  considered  is,  upon  what  grounds,  if  any, 
Marguerite  Roy,  immediately  or  shortly  aft«!r  the  date  of  that 
transaction,  could  successfully  hâve  impeached  it.    It  is  unne- 
cessary  to  go  at  leiigtii  into  the  voluminous  pleadings  in  the 
case,  or  toconsider  tliedilatory  defences  and  other  expédients 
by  which   the    Respondent   is  wiid  f«»r  sev<,'ral  yeai-s   to  have 
att«')iipted  to  did'eat   the   suit  on  which  the  Appellant  souglit 
t<»   set  aside  the,  deed.    The  grounds  for  résiliation  may  bc 
broadly  stated  to  In-  fraud,  the  nature  of  which   will  be  niore 
particularly  stated  hère  after,  and  lésum  au  <fdà  de  hi  Jtish 
iiiititu'  du   pn.i:    Hefore  goiiig   further,    it   will    be  well  tu 
cons'dt  r    bon    thèse    points    hâve    been    dealt    with    in    tlie 
Coiirts  l)elow,  Mr.  .Justice  Monk.  in  tlie  Superior  (/ourt,  and 
three  of   the  .Fudges,  in    the   Court  of  Queen's  Bench,    lieM 
that  the  Api>e!lant  liad  failed  t(»  e.stablish  "  lésion  "  ;  and  that 
lie  had  aiso  failed  to  prove  any  fraud  upon  which  Marguerite 
Roy  or  lier  heirs  could  hâve  set  aside  the  ctmtn'ct.  The  twd 
dis.s»'nti»(nt  .ludges  of  the  ('ourt  of  (^ueen's  Ben('li  held  tlint 
fraud  vitiating  the  contiùit  had  been  establisheii,  and   that 
Appellant  was  entitled  to  Uike  advantage  of  it,  but  deeliiitd 
to  tind  that  "lésion"  had  been  established.  Tliere  is,  therefoii', 
no  tinding  in  .\ppellant's  faveur  on  the  (piestion  of  "  lésion    : 
and  on  the  (piestion  of  fraud  lie  lias  four  Judgt's  against  hini. 
(iiid  but  tv»'o  in  bis  favor.  It  is  riglit  however,  to  observi»,  tliat 
the  value  of  Mr.  .Justice   Monk's  jutignient,  is  coiisideral>!y 
diniinished  by  the  error  into  which  lie  seems  ti»  lia"e  fallin 
t  luehing  the  légal  relations  of  Régnier  and  his  wife.   His  viiw 
(as  appeai"»  more  dearly   froni  the  "considérations"  of  lii» 
t'oriiial  judgnu'iii,  tlia'i  froiii  the  reasons  for  that  judgmeiit,) 
was,  that  a  partial  coiiimunity  oxisted   between  the  liusl-ainl 
>\iid  wif(\  that  some  of  the  propc  ty  sold,  and,  in  particiilar, 
tlie  riglits  against  i'insonnault,  which  had  U'eti  asHigne<l  t<i 
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Marguerite  Roy  by  the  Loriiniei-s,  luul  fallen  into  and  becoine 
part  of  that  coiuMiiinity  ;  and  that  this  considération  justitii'd 
and  supported  t'ne  counter  letter  of  the  SOtli  Xoveniber  1H40. 
But  upon  tliis  point,  Mr.  Justice  Badgiey,  for  the  reasonw 
fully  staU'd  in  his  judgnient,  and  apparently  with  the  con- 
currence of  ail  the  Judges  of  the  Court  of  Queen's  Bench, 
came  to  the  conchision  that  the  alleged  partial  coniniunity 
bctweon  Marguerite  Roy  and  her  husl>and  had  no  existence 
in  fact  or  in  law.  And  that  this  is  the  true  construction  of  the 
iiiarriage  contract  was  not  disputed  by  the  learned  counsel  for 
i{fspondent  at  the  bar.  Their  Lord.ships  niay  at  once  di.spo.se 
i>f  the  (jU«;stion  of  "  lésion  "  as  distinct  froni  fraud,  by  .saying, 
that  they  are  not  dispctsed  to  dissent  froni  tluî  tinding  of  the 
Cauadian  Courts  on  that  point.  To  ascertain  the  real  valu»-,  in 
bs4<î,  of  proj)erty,  which,  it  is  adniitted  on  ail  han<ls,  bas  siiice 
risen  enonnously  in  value,  would  obviously  i)e  very  ditiicult, 
ami  M)'.  Jiistice  Monk  waa  possibly  right  when  he  observed  : 
"  It  niay  be  ,said,  with  confidence,  that  the  property  was  worth 
more  tliun  the  priée  ngr«'ed  to  hv  paid  ;  but  how  much  mon', 
or  whether  it  was  wurth  twice  as  much,  it  is  impossil)le  to  say. 
In  fact,  "  lésion,"  as  a  distinct  ground  for  setting  aside  thi'  sale, 
was  alniost  abandoned  by  tlic  Appellants  Counse!  in  the  Court 
uf  Queen's  Bench."  The  (lUestion  of  fraud  is  more  complicated 
ami  difficult  of  solution.  The  case  presented  on  the  part  <»f  the 
.\ppellant  in  the  Court  of  (.Queen's  Bench,  and,  before  their 
Lordships,  is,  perha])s,  nioHt  succinctiy  and  neatly  expre.s.sed  in 
the  able  Factum  of  Maître  Harnard.  It  is  there  said  :  The  facts 
alloged  by  the  Appellant  nuiy  be  summe<l  up,  as  follows  : 
Ist.The  Kespondent,  in  order  to  possess  himself  of  the  property 
of  Madamt>  Régnier,  viz.  the  debts  due  to  her  and  the  lands 
«iescribed  in  tlu'  bill  of  .sale,  seduced  ?legnier,  by  promissing 
liiui  a  moiety  of  the  profits  which  niight  resuit  froni  t!ie  opéra- 
tion ;  2ndly.  In  order  to  compel  Madame  Régnier  to  consent 
to  the  sale,  Respon<lent,  anu)ngst  other  means,  seized  the  pro- 
perty, in  the  name  of  John  Francis,  the  debt  tlms  turn'd 
iigainst  Madame  Rcgnier  being  a  debt  paid  and  extinguish»  d, 
if  it  had  ever  been  due  by  her.  Srdlv.  Not  ctmtent  with  hav- 
ii>g  thus  «)btained  the  property  for  a  price,  nnu-h  l-.ss  than 
iiiilf  its  value,  and  payable  at  long  dates,  the  Respoiilent  <jon- 
irived,  by  buying  the  d«'bt  for  the  connnutatinii  of  tenure.and, 
liy  means  of  a  frau<lulent  deeree,  to  eauj.»  tli»  jiroperty  of 
.\ladame  Régnier  to  be  transferred  into  the  name  of  bis  wife, 
so  timt  the  former  has  never  received  a  farthing  of  the 
pureli«.«e  money,  exeept  the  t'M)  paid  down  :  an<l  ail  the  facts 
<>r  the  cause  indicate  that  it  was  tbe  intention  of  the  Rej-;pon- 
■  leiit,  from  the  beginning,  to  obtain  the  property  without  pay- 
ini;  the  priée.    Tb»'  first  of  thèse  heads  turns  chiefiy  on  ttie 
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effoct  of  tlie  agrcfiiieiit  betwoen  Hcspomlfiit  and  Re^tiid", 
wliich  is  |)n)votl  huyornl  uU  (pU'stioii  l>y  tht-  (î(»uiitt'i--l('ttrr  of 
tlii'  îinl  of  Novciiihei-,  1S4().  Acconlin^  to  tlic  law  of  LowiT 
Canada,  foundeil  on  the  cnstoni  of  l'aris,  Mar^iicrito  Hoy 
conid  not  scll  any  part  (tf  lier  iinniovcalile  piopt-rty  witliont 
tlio  spécial  sanction  of  lier  liusliund,  or,  if  tliat  were  inipr*»- 
i»'rly  refnsed,  witliout  tlie  sanction  of  a  Conrt  of  Justice  ;  and 


lier  separate  property  for  hiniself.  Thèse  piopositioiis  seeni  to 


ler  hnsliand  was  utterly  incupable  of  purdiasinj;  any  pai't  of 


l)e  estaldislied  l>y  tlie  autlioritieH  cited  in  tlie  Kactnni  of  Mnî- 
ti'e  Harnard.  Nor  do  tliey  aeem  to  he  inipugned  in  tlie  Conrt 
of  Qneen's  Mencli  l»y  tlie  Respor.dent,  wlio  clii»  (ly  i-ested  liis 
defeiice  on  tliis  paît  of  tlie  case  upon  tlie  partial  conmiunity 
wliioli  the  lower  Court  had  erroneously,  as  now  appi-ars, 
found  to  exist  liet\v«'en  Ue'iiiier  and  his  wife.  \{o\\,  theti,  do 
the  judf^es  of  the  Court  of  (^Ui'en's  Htiicli,  \\\u)  deciiled  in  fa- 
\(»ni-  of  the  Hesponilent,  nieet  tliis  ])art  of  the  ease  !  Their 
reasons  are  to  be  found  in  Mr  .1.  liad^dey's  jndj^inent.  After 
settin^'  out  the  suhstance  of  the  counter  letter,  the  learned 
juil;;e  ^oes  un  to  say  :  "  Now  it  is  nianifest  that  the  sole  oh- 
jects  of  the  sale  were  tluî  niovcaltU'  and  ininioveahle  private 
property  of  Marj^nierite  Hoy,  in  wliieh  lli'j^qiier  had  neithei 
share  nor  iii;ht,  and  that  lie  was  a  eonseiitin^  party  to  tin 
deed,  for  the  sake  of  k'ijal  conforniitv  onlv,  to  validate  lu  r 
aliénation  of  lier  ininieuMe.  His  consent  otiiei  wise  was  of  im 
moment,  lait  ;^iven  prohahly  to  avoid  the  expense  of  olitaii! 
iii^f  Jndicial  sanction  for  lier  completion  of  lier  conseiisiial  con- 
tiact,  had  lie  refnsed  to  lieconie  a  JMî'"ty  to  the  tUi'il  ;  liecausr 
it  will  1»e  remi'iiili'red  that  Ueiîiiie:  and  his  wife  were  not  in 
community  as  to  property,  lait  absohitely  diseonnected  for 
their  inaterial  interests,  exci-pt  as  to  the  ri'(|uisite  of  his  consent 
or  author'zati'   ■   for  lier   aliiiiation  of  lier  iiiiiiieuliles.  The 
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>.s  hers,  the  Oonsi<leratioii  oi'  the  sah'  was  for 


lier  Personal  Ïk  t'tit  a  id  ns»-,  and  in  dischaiHe  of  h>'r  indeh 
t.'iiess,  and  for  tlie  receijit  liy  hersi'lf  of  lier  iikmu'V  l'onsider 
ation  of  X-OOO.  -v-^  uetweni  Inrself  and  Lionais  tlie  coiitrncl 
of  sale  vvas  complète  and  |)erl'ect  Ity  their  eonseiisual  iij^vrt- 
nients  hetweeii  tlieiii.  aiid  the  allef^i-l  fiiitlier  considération  tu 
Kejfiiit  r  of  CKH)  nientioneil  in  the  *U'vA,  or  us  Jifteiwards  re 
l'ericd  liv  tl.>'  L'oiitre-letti'e   o|'  '.\\i\  Noveiiilicr,  was  il  considér- 
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part  in>i'  interest,  wlietlier  the  considération  was  the  l!l()()i>t 
tlie  deed.  or  the  alleu^cd  considération  of  the  contre-lettre.  Tin 
ap))reeiation,  tlieiefoic,  Ity  Lionais  iind  Hei^nier,  of  tlu"  necet. 
sity  for  or  of  the  précise  value  of  Hc^nier  s  consent  t'»  tlie 
deed  of  saltï,  in  wliicli  alone  his  consent  tii^ures  is  not  within 
tliis  controversv  iH-tWi-eii   Lionais  and  Uegniii's  wife,   wliicli 
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s«tlcly  (jucHtions  lier  consent  to  tl»e  salo  and  caiinot  apply  to 
or  aff\'ct  Ki'jçnior's  consent,  in  itselt'  which  he  luis  not  denied 
anywhoro  in  tho  recorti,  iior  authoriz('<l  Loinoine  to  dcny  or 
(|uostion  for  liini.  At  tlie  utniosfc  the  stipulations  of  the  contrc- 
iottre  of  tlui  3ril  of  Nov»Mnl»or,  only  exliibit  Rejjnicr's  astute- 
ncss  for  liis  own  a<lvanta;^i',  not  a<]fainst  his  wifi^  or  lier  pro- 
pcrty,  which  slie  ha*i  vohintarily  passed  frorn  herself  to  Lio- 
nais,  l>y  the  dcod  of  sah'  for  a  satisfactory  consi<k'ratioii 
to  herself  lait  a;^iinst  F^ionais,  as  the  purchaser  froni  her  of 
that  property,  tlien  no  ioiif^er  hers,  but  Lionais',  and  to  hâve 
t'tt'cet  only  after  the  full  coinpletion  h}*  Lionais  of  ail  tho 
executory  aj^reenients  of  the  «leed  of  sale  and  contre-lettre 
of  MOth  Octobor,  liS4(),  and  ]>robably  only  after  lon^  years 
froni  that  date,  and  certaintly  after  heavy  ontlay  and  ad- 
vaiu'e  by  Lionais.  It  is  nianifest  that  the  stipulations  l>y 
Lionais  and  Ue^fuier  of  their  contre-lettre  were  a  part 
froni  and  indépendant,  of  those  of  the  deed  of  sale  in  her 
favor,  that  they  (sxpressly  referred  to  Regnier's  consent  to 
the  deed  of  sale  aloiie,  the  words  of  the  ct)ntre-lettre  beinj; 
"  the  true  considération  for  his  consent  to  tho  deed  of  sale," 
that  thèse  words  are  restrictive  and  explicit,  and  inanifestly 
in-ither  caused  nor  conteiuplated  any  interférence  with  tho 
deed  of  sale,  nor  any  loss  or  diminution  to  her  of  considera- 
ti(!ns  or  rii;lits  therefroni,  but,  on  the  contrary,  continned 
both  in  their  intejjrety,  by  only  allowin^  operativo  eftect  to 
the  a;;ifenient  of  the  novoniber  contre-lettre,  after  her  daims 
bail  lieeii  fully  liquidated  and  discharj^etl.  Under  thèse  cir- 
emiistances,  she  liad  no  interest  in  those  stipulations  betw«M'n 
Lionais  and  tiei^nier,  the  niore  so  as  no  stipulations  niade  by 
them  withuut  her  consent  could  possibly  artect  or  jeopardizo 
lier  rij^hts  under  the  deed.  M<»re(i\fr,  Régnier,  was  (piito  freu 
and  compétent  to  contract  for  bis  own  advantape  with  Lionais 
»>r  with  any  oiie  else,  if  h'  did  not  détriment  his  wife  or  her 
separate  property,  and  as  slu!  couhl  not  control  her  husband's 
private  barj^'ains,  she  could  bave  no  resolutory  rij^hts  over  his 
aj^reement  with  I^ionais,  or  over  the  ])ri»perty  of  the  latter 
under  tne  contre-lettre,  any  uiore  than  she  coulil  bave  had 
over  the  ClOO  stipulated  in  the  deed  of  sale,  whicli  she  did 
not  dispute."  To  their  Lordships  tliis  reasoning  is  eminontly 
iinsiitisfaetory.  ît  treats  the  two  tninsnotiHiis  as  S(>parate  and 
indépendant  of  each  otln-r  :  the  d«!ed  of  October  as  ettectiiii;  a 
complète  transfi-r  of  Marguerite  Roy  s  property  t«t  tho  Hes- 
poiideiit  :  the  countei -letter  of  November  as  a  subse*|Uent  and 
imlepciident  dealin^'  by  the  ]ies|M»ndeiit  with  the  jiroperty 
wliich  he  had  ]»reviousiy  ac(|uirt  d.  But  this  is  inconsisti'ut 
with  the  admissions  of  the  parties  theniseh'e.s  'l'he  C(aint«M'- 
li'tter,  thouiîh  (txecuted   a   few   days    later   than  the  deoil  (!X- 
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pressly  declareu,  that  the  truo  cunniderAtion  for  Régnier  .sanc- 
tion of  and  joinin^  in  the  deed,  wtiH  not  the  £100,  but  a  then 
existing  agreenient  between  hiin  and  Kespondent  to  sliaro  in 
the  profitH  of  the  tranuaction  :  ana^reenient  alterwardH  «'inho- 
died  in  the  counter-letter.  The  deed  then  otight  to  lu*  read  an 
if  thi»,  the  true  considération  for  it»  exécution  hy  Régnier, 
had  been  expreHsed  in  it.  And  if  this  had  been  donc,  could 
any  Court  of  Justice  hâve  Haid  that  the  transaction  did  not 
seeni  against  tlie  two  ruhîs  above  referred  to  ;  that  such  a  sti- 

f)uhition  in  favour  of  Régnier  did  not  render  it  impossible  for 
lini  to  be  the  disinterested  protector  of  his  wife  which  the 
hvw  retjuired  hiin  to  b»;  ;  and  did  not,  in  fact  ;  involve  such  a 
purchase  of  his  wife 's  property  as  the  law  forbids  ?  That  this 
was  done  not  openly,  but  indirectly,  and  under  cover  of  >i 
false  allégation  in  the  deed,  is  a  circuiiistance  which  only 
serves,  to  impress  upon  the  transtiction  an  additional  cluirac- 
terestic  of  fraud.  Nor  are  thèse  the  only  inferences  to  be  drawn 
froni  tlie  counter-letter.  It  shows  that  there  was  concert  In't- 
ween  Respondent  and  Régnier,  in  order  to  effect  a  purcliasji 
that  w»us  designed  to  Imî  for  the  benefit  of  Inith  ;  and  thus 
affords  soine  évidence  in  support  of  Appeilant's  allégation 
that  the  transaction  was  the  resuit  of  a  conspiracy  between 
thèse  perîsotis  to  obtain  the  property  at  a  price  beîow  its  va- 
lue ;  and  possibly  without  paynient  of  the  price  stipulat<'d. 
The  second  l'enumé  is  chiefly  founded  on  the  u.se  .said  to  hâve 
V)een  fraudulently  nmde  of  the  judgnient  in  Fravci»  vs. 
Brown.  It  has  been  seen  that  that  jutlgnient-deïit  was  origi  • 
nally  purcha.sed  by  Reg!)ier,  in  October,  1844.  The  expres.se<l 
consiileration  for  the  assignnient  wa.s  the  paynient  by  Ré- 
gnier of  the  aniount  of  the  principal  due  on  the  judgnient, 
being  upwards  of  £4,000.  That  any  such  paynient  was  niade 
would  be  siniply  incredible,  and  itis  not  asserted.  It  was  sug- 
gested  by  the  Respondent,  in  lus  evi<lence,  that  tlu;  real  consi- 
dération was  a  charge  of  £200  in  favour  of  BVancis,  upon  part 
of  the  Cadieux  property.  In  that  case,  the  considération  would 
be  one  inoving  troni  Marguerit»?  Roy.  It  niight  indeed  be  the 
case  that  this  judgnient  was  thus  originally  ac(iuired  by  Ré- 
gnier honestly  and  in  ortier  to  protect  hiniself  and  his  wife 
against  any  claiiii  upon  the  judgnient  of  Bvown,  in  respect  of 
wlùcli,  whatever  iiiay  liave  \iev.n  their  liability  inter  se,,  tliey 
were  unquestionably,  jointly  and  severally  liable  te  Brown  s 
estate.  And  the  8ame  motive  may  havo  justiKed  the  application 
for  the  garnishee  order  of  the  8(;«th  September,l>S45.  But,  if  this 
was  so,  it  is  clear  that  Régnier  was  not  in  a  condition  in  whicli 
lie  could  u.se,  either  honestly  or  legally,  this  ju<lgment  against 
his  wife.  If  he  did  acquire  the  judgnient  honestly,  he  held  it 
for  his  wife's  lienetit  as  well  as  his  own.    No  justification  is 
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shown  for  the  transfer  of  it  to  the  Kes|)on<lont,  in  order  that 
he  niight  use  it  against  dame  Marguerite  Koy  «)r  lier  property. 
No  connideration  is  Hatisfact.orily  shown  to  hâve  passed  Init- 
wccn  Appellant  and  Régnier,  on  the  Heveral  assigninentH  of 
portionHof  this  judgnient  debt.  And  it  is  ahunihintly  «h'nions- 
trated,  on  the  record,  that  the  consideratiotiH  expressed  in  the 
différent  deeds  executed  in  the  course  of  tlu;  voluniinons  tran- 
sactions enilMulied  in  it,  cannot  safely  he  treated  tus  piiid, 
hecause  they  are  therehy  adniitted  to  hâve  K-en  paid.  Another 
important  considération  is  under  whatadvice  Marguerite  Rt^y, 
evidently  not  receiving  that  protection  froni  her  huslxind, 
wliich  she  ought  to  hâve  reoeived,  acted  in  this  transaction. 
Her  a«Ivocate  and  attorney,  it  is  admitted,  on  hoth  sides  and 
hy  hiinself,  was  M.  Uhald»'  Heaudry  who  was  examined  as 
)i  witneHH  in  tlie  cause.  It  cannot  be  said  tltat  his  examin- 
iition,taken,  no  doubt,  many  years  af ter  the  transaction,  throws 
inuch  light  upon  it,  or  tends  to  establish  its  regularity  orfair- 
iiess.  ()n  the  other  hand,  hc  admits  tliat  he  is  now,  in  some 
sort,  a  partisan  of  Ri'spondent,  an<l  lots  aided  him  in  liis 
defence  in  this  suit:  that  he  was  retained  and  instructed 
rather  by  Régnier  than  by  his  wife  ;  that  the  proposai  for  tlie 
pnrcha.se  came  to  him  directly  from  Respondent,  and  was  sub- 
niitti'd  through  him  to  Marguerite  Roy,  and  that  h«^  acted,  in 
ut  least  one  of  the  seizures  of  his  client's  property,  under 
l''rrtnci's  judgment,  as  the  advocate  of  tl»e  seizor,  a  circunis- 
tance  which  he  wholly  fails  to  explain.  Mr.  Justice  Monk, 
t<K),  finds  that  he  also  drew  the  counter-Ietter.  His  bill  of 
costs  of  which  the  greater  part  was  paid  under  the  deed 
<»f  the  Respond(>nt,  is  entirely  made  ont  against  Régnier;  and 
tverything  points  to  the  conclusi«)n  tluvt  he  was  sul)stantially 
instructed  by,  and  acting  for  Régnier  in  this  business.  Mr. 
.Instice  Monk  suggests  that  Margueriti;  Roy  Inul  alst>  tlie 
indepcmlent  edvice  of  her  .s(m  in  law  Lorimier  ;  and  lays  stress 
upon  his  stacement  that  two  propose»!  drafts  <»f  the  «h'ed  of 
siil»'  were  .shown  by  him  to  Messrs  Pelletier  and  BotU'ret.  Mut 
there  is  really  nothing  to  show  that  tltose  gentlemen  ever  gave 
Marguerite  Roy  any  advice  in  the  matter,  or  saw  the  drafts, 
except  for  the  purpose  suggested  by  Ijorimier.  Nor  is  it  likely 
tliat  they  would  hâve  interferreil  between-  Mr.  Beaiidry  (a 
|iersi>n  of  po.sition  and  omsideration  in  his  profession)  atul  his 
iisteii.sible  client.  As  for  Ijorimier,  he  appears, at  that  time,  to 
Imvtï  Inien  in  difficulties,  and  hardly  a  free  agent  in  the  matter. 
Mis  connection  with  the  lady  cannot  be  taken  to  supplj'  the 
want  of  the  independent  aid  and  pmfessional  advice  which 
Mr.  Heaudry  was  lM)und,  and  failed  to  give  her.  On  the  whole, 
tlu'ir  Loril.ships,  without  giving  nmch  weight  to  the  oral 
ti'stiinony  of  L<»riinier,  which  may  Ikî  open  to  the  objections 
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iiikt'ii  t(>  it  in  tlic  ('f>urts  hclow;  luit  n-lviii^  <»n  i\u'  ooiiduct 
M'  Ki'^iiit'i' )iii<i  tilt*  Kc.sjMdKlcnt.  IIS  provcil  l»y  tuitliciitic  nets  ; 
iuiil  t«)  tlu'  iiiisiitisfactorv  cliariictcr  oF  tho  ttistinioiiy,  Inith  of 
tlic  Kespomlt'iit  and  of  Mr.  Hfanilry,  in  cxplanation  of  tlioHit 
nets;  Mv  constraitu'd  to  say  that  tlu*  tr  «isaction  oFOctoher 
IS-KI,  was  ont'  whit-li,  u[)«>n  a  s)nt  lirouj^nt  in  jtropcr  tinio, 
Mni'i^Ufrito  Roy  niij^ht  suc(r«'ssf<illy  liavc  iMi|)<'aclu'd,  it*  no 
lu'ttt!!'  cvidcm't'  in  support  of  it,  tluin  tliat  now  fortliconiinif, 
liad  Itccn  producfd.  Thcy  liave  liitlicrto  «'xcludcd  froiii  consi- 
dt'i'ation  tlie  tliird  irmuin'  of  Mr.  Harnard,  ln'oanse  tliat  is 
t'oundcd  on  niuttcrs  sul)S(M|Ut>nt  to  tlir  exécution  oï  tlic  d(M>d  ; 
niatt«îrs  wliifli,  (.'veu  if  tlu'V  afford  sonio  cvidcimn'  of  t\w 
ini|)ntfd  conspirncy  Ix-twci'n  tlic  Ki'spondi'nt  and  Ht'prnicr  to 
jjet  thc  propui'ty  witliout  payinj^'  for  it,  aise»  aHord  «'vidcncc 
of  tlu;  acts  of  ratitication  rclicd  npon  l»y  Ilt-Hpondcnt,  and  ar«', 
niorcovor,  capable  of  Itoinj^  trcatcd  as  scpurato  transactions, 
to  !»('  in(|iiir<'d  int(t  on  tlx'ir  owti  nu'rits.  'rlu'  followin^'  is  tin- 
liistoiy  of  tlie  snl)s«'i|Ut'nt  dcalin^s  hctwci-n  tlic  Kcspondcnt 
and  dame  Marjjjui'ritc  Koy.  It  inay  1>«  assunH-d,  witliout  jj;oinj,' 
into  tlu"  détails,  tliat  tlic  llcspnndt'nt  rcaliscd,  cithor  liy  puy- 
iiicnt  or  liy  recovcry  of  tlic  lots  ujion  wliicli  tlii-y  wcru  .securcd, 
ail  tlio  crédits  coniprised  in  ScIumIuK;  A  to  tlio  ileed,  and  tliat 
li(!  aiso  paid,  or  otliervvise  indemnitied  dame  Marj,'Uerite  Koy 
nj^ainst  ail  tlie  debts  conipri.sed  in  Scliedule  H.  Tlie  satisfac- 
tion of  tlie  annuity  to  .loseplita  Hoy,  and  tlie  Hetth-iiient  of 
the  niatters  wliieli  were  the  Hulij«'ct  of  tlie  counter-lotter  of 
even  dat«!  witli  tlie  «leed  were  involved  in  tlie  transactions 
now  to  lie  shortly  stated.  It  would  appear  that  between  lH4<i 
and  l(S4fl,tli«!  Hespondent  liad  coniniuted  tlie  tenure  of  tlie 
|)urcliased  lands,  l»y  payin^  or  bcconiin^  liable  to  pay  to  tlie 
religions  connnunities,  wlio  were  tlie  lords  of  it,  tlm  price  of 
tlie  .SI  i^norial  dvies,  and  tliat  tlie  preferablo  lien  which  the  law 
<(ave  to  liiiii  for  tlu*  suiiis  tlins  expeiided,  pass(;*l  by  varions 
niesne  assi^nnietits,  noiiiinally  at  least,  tliroujjli  liis  brotliei- 
in  law,  to  liis  wif«',  wlio  is  separate  in  entate  froni  liiiii.  A 
^ood  deal  is  niadi;  of  tliis  in  tlie  Vactuni  of  tli»'  Appellant, 
nnd  in  liis  case  on  this  appeal.  Kut  tlie  enfrancliisenient  of 
tlie  land  was  clenrly  conteiiiplnted  and  provided  for,  by  tlie 
deed.  'l'Ile  law  niakes  tlie  snnis  jmid  for  enfrancliisenient 
the  Hrst  cliarj,'e  on  the  land,  and  the  transfer  of  that  cliaiye 
to  the  Ilespondent's  wife,  if  niaterial  to  the  présent  (|Uestioii, 
and  idipeachable  at  ail,  eau  only  bu  iinpeached  in  a  suit  to 
which  she  is  a  party.  On  thc  I7th  of  Mardi,  1H40,  thr 
Hespondent,  beinj;then  in  einbarrassed  ci rcu instances,  brou^dit 
a  suit  to  be  relievcd  froiii  the  ])urcliase.  on  tlio  ^rouinl 
that  dame  M/ir<^uerite  Hoy.  for  default  of  appearin^,'  )»efore  u 
jutifjfe,  was  not  duly  autnori/ed  to  exécute  the  deeti  of  salf. 
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Rt'j;iiit«r  iiml  liis  wifc  «rc  Huiil  tu  hiivc  appran'd  to  this  iiptioii. 
liiit  Miitliin^'  caiiii'  of  it.  h  stM'Mis  to  luivc  licfii  Himlly  iilxui- 
(loïK'il,  in  c'oiistM|(i<'iicc  ol'  tlio  curr,  l»v  iiu'iiris  ofii  ri'tnHprctiv»' 
stiitutt',  of  tlu"  (Iffcct  iti  tlif  titlc,  jf  tluit  cver  cxistnl.  It  is 
sii^r^cHti'tl  l)y  Loi'iiniiT,  in  liis  l'viili'iic»',  tlint  this  procct-ilin^j 
<vu.s  l»rouj:lit  l»y  tlu-  K^spontlmt  witli  tlu-  tViiniInlmi  intiiit 
nml  in  tli<>  lti>liff  tliat  it  woiild  rnalilc  liiin  to  ^^t-t  tli<>  land 
witlioiit  payiiijLr  tlu'  prier,  liy  nirans  of  liis  tiist  cliaif,'"-  on  it  in 
respect  oi'  tlic  enl'i'aiieliiseintnt.  M"  tlie  land  w  as  as  valuaMe  as 
is  no\v  preteiidfd  it  was,  sucli  a  eontrivanee  fouM  liardiy  liave 
sueeeetlfd.  |(nt  it  is  eertnin  tliat  dame  Marguerite  Koy  tln-n 
sliowfi]  no  inelimition  to  liiivi>  tlie  sale  reseindcd.  On  tli<'  -(itli 
of  .lune,  1.S4!>,  tlu'  two  tirst  paynu-nts  of  VI^A)  casli,  on 
aecount  of  tlie  £"2,()()0  Itfinj,'  tlien  due  tinder  tlu-  deid,  .Mar;,Mie- 


i-it.'  K 


oy  an 


V  tlir    l{ 


fspondent  a  prolon^a 


loniriition  of  tlie  tenu  of 


four  years  froni  tliat  «late,  vi/,  to  tlu?  'itîtli  of  .Tune,  1M5M, 
Slie  aiso  ^'avr  up  lier  liypotlu'"|Ue  and  otlu-r  ri^lits  on  certain 
•f  tlie  lots.    Vet  shc  iiiif^lit  tlien,  if  slie  liad  desired  to  set  asid 
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privilej^'es  as  an  un|)aid  vcndor.  Tlicre  is  no  explanation  of 
tliis  transaction  :  aiul  it  woiild  cci-tainly  liave  lieen  ineundieiit 
on  lier,  if  slie  liad  lieen  tlie  l'Iaiiititl'  in  tlie  suit,  to  explain  tliis 
apparent  contirmation  of  tlie  oiii^inal  trnnsaetion.  On  tlie 
I  Itli  of  ilune,  |.Sr){),  slie  petiliolied  tlie  judj^es  of  tlie  Court  of 
Circuit  for  autliority  to  reccive,  and  ^ivc  receipts  foi-  tlie  pui- 
cliase  nioncy  to  coiiie  tu  lier  froni  tlie   HtspoïKlent.    Tliis  pro- 
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lier  liusliiind's  inlluciice,  liiit  adversely  to  iiim,  and  in  soiiie 
furtlier  continuation  of  tlie  transaction.  Mefori'  tliis,  liowever, 
Miiij,  on  tlie  îidtli  of  .luni-,  I.S4î>,  a  loiij;  decil  was  aIso  exeeiitcd 
lu'twcen  tlii'  horiiiiier  and  dame  .loseplite  Hov,  on  tlie  one 
side,  and  tlie  Hespondeiit,  on  tlie  otiier.  \i  is  in  tlie  nature  of 
a  Kettli'Uieut  in  resjicct  ot  tlic  daims  of  tlie  tlire(?  former  per- 
sons,  undtr  tlie  deed  of  tlif  .'{(»tli  (  )etolicr,  lcS4(),  and  tlie  C(nin- 
t<r  lettoi'  of  tli»!  saine  date,  tlioUjj^li.  liki-  liiost  of  tlie  settle- 
iiiciits  to  lie  fourni  in  tliis  recitrd,  not  of  n  final  cliuractei-.  On 
tlie  same  day,  Marj^ueritt'  Koy  cxfcuttd  aiiotlier  deed,  liy 
wliicli  slic  assi^fiied  etitaiii  otiier  niits  to  tln'  Hespondeiit,  in 
ennsititratioli  of  wliiit  luid  lu  en  donc  h\  liini  in  rdicviiii'  lier 
tioiii  some  of  tlic  ol)liL>ations  slie  liad  inciirred  towards  tlie 
Loiiiiiicrs,  and,  liv  tlie  last  clause  of  tlie  deed,  slie  specially 
iiitilied  and  eontirincd  tlie  sale  uf  tlie  :{()tli  of  Octolicr,  lM4(i. 
Tliffc  wt'it'  iiiso  soiiif  distinct  transactions  lictwoen  tlii'  Kes- 
•iideiit  and  dame  Mar^jucrite  Hoy.iii  respe<'t  of  tlie  claiinsof 
i»uis  Marteau,  as  ccssiuiinaire  oi  tlic  ri^hts  of  l'antalt'-on  Ca- 
ditux,  aiid  of  soiiie  dealiii^fs  witli  Oviile  LeMano,  in  wliicli 
l'iaud  is  imputcd  liy  the  parties  to  tlie  Kespondi-nt.   It  is  ditH- 
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cuit  to  unravel  them.  It  is  sufficient  to  say  tliat  their  mérita 
cannot  be  tried  in  such  a  suit  as  this,  and  that  they  would  at 
most  go  to  the  question  whether  the  stipulations  of  the  deed 
liad  been  duly  carried  into  effect  ;  not  to  that  whether  it 
should  be  set  aside  on  the  ground  of  fraud.  There  are  occa- 
sional  appearances  of  Régnier  upon  the  scène.  On  the  12th 
Juiy,  1H50,  he  transferred  to  Pierre  Moreau  (apparently  the 
brother-in-law  of  the  Respondent)  bis  rights  under  the  contre- 
lettre  of  the  3rd  J»Jovember,  184(5.  On  the  llth  of  Noveniber, 
1850,  he  revoked  (as  far  as  he  could)  by  notarial  act  the 
authority  he  had  given  to  bis  wife  to  receive  the  purchase 
money  of  the  lots  solJ  (alleging  it  to  belong  to  hini)  ;  and,  on 
the  14th  caused  this  révocation  to  be  soîeninly  notified 
to  her.  And  on  the  .^aine  llthNovember  he,  by  another  deed, 
transferred  £1,000  and  interest,  being  half  the  outstanding 
purchase  money,  to  <:»ne  Eugène  Jouette,  who  is  adniitted  by 
the  Respondent.  t<:  bave  been  a  prête  nom.  Thèse  acts  how- 
over,  except  as  gênerai  évidence  of  dishonesty,  do  net  affect 
the  case.  The  mc*st  i;iaterial  of  the  sub.sequent  transactions 
is  that  which  relfit  s  to  the  alleged  satisfaction  of  the  £2000 
payable  to  dame  J  arguerite  Roy  under  the  deed  of  which 
it  is  admitted  she  bas  directly  received  only  £30.  On  the 
81  st  Mardi,  1853,  dame  Marguerite  Roy  transferred  ail  ber 
rjghts  against  the  Respondent  in  respect  of  the  £2,000 
(subject  to  a  réservation  as  to  a  sum  of  £750,  which  was 
to  abide  the  resuit  of  .some  légal  proceedings)  to  Jean  Bap- 
tiste Lionais.the  Respondent's  brother  ;  who  afterwards  trans- 
ferred the  benefit  of  this  transfer  to  the  Respondent's  wife, 
for  whom  he  was  probably  a  mère  prete-nom.  It  does  not 
appear  that  any  considération  was  received  by  her  for  this  : 
but  her  son-in-law,  Loriniier,  in  his  évidence,  states,  that 
this  cession  was  nmde  at  his  instance,  and  in  order  to  effect 
a  transaction  of  even  date,  vvhereby  he,  in  his  own  right 
and  that  of  his  wife,  and  also  as  assignée,  with  her,  of  the 
rights  of  Josephta  Roy,  transferred  to  the  same  Jean  Baptiste 
Lionais  ail  his  rights  under  the  deeds  of  the  30th  of  October, 
1846,  and  the  26th  of  June,  1849,  in  considération  of  a  sum 
of  £()50  to  be  paid  by  the  Respondent's  wife.  The  factum  of 
the  Appellant  connects  thèse  transfers  with  a  complicated 
litigation  arising  out  of  a  suit  of  Duplessis  v.  Lionais,  alleged 
to  bave  been  collu.sive,  »nd  a  maze  of  chicanery  of  which  it  is 
difficult  to  tind  a  due.  But  if  it  be  granted  that  this  transac- 
tion, certainly  suspicions,  wus  roally  fraudulent  :  if  it  be  true 
that  this  unfortunate  old  lady  was  thereby  tricked  out  of  the 
chief  part  of  the  price  for  which  she  sold  her  property ,  how  is  it 
possible  thatits  merits  can  be  tried  in  this  suit,  in  the  aV'sence 
of  ail  the  parties  ostensibly  concerned  in  it  ?  Again,  how  can  it 
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be  made  a  ground  for  setting  aside  the  deed,  unless  it  can  be 
shown,  that  it  was  a   part  of  a  conspiracy  entered  into  seven 
years  before  to  obtain  the  property  without  paying  for  it,  a 
raost  unreasonable  presumption.    There  niay  be  good  ground 
for   setting  aside  the  transaction   itself  in  a  suit   properly 
framed  for  the  purpose,  and  thus  recovering  the  crédit  trans- 
4'erred  ;  and  such  a  suit  appears  to  bave  been  once  threatened 
by  Appellant.  But  the  transfer,  if  valid,  or  a  suit  to  enforce 
the  paynient  of  the  unpaid  purchase  nioney  by  setting  it  aside, 
would  alike  iniply  a  récognition  of  the  original  sale  as  valid, 
It  need  only  be  added  that,  after  a  great  tire  at  Montréal,  in 
1852,  the  land  became  very  valuable  for  building  purposes, 
and  that  large  sums  hâve  been  expended  by  Respondent  upon 
it  ;  that,  in  August,  1854,  dame  Marguerite  Roy  transferred  ail 
her  rights  and  claims  against  the  Respondent  to  Appellant, 
Régnier,  (who  seenis  to  hâve  been  faithless  to  ail  parties) 
joining  in  the  transfer  ;  and  that  she  and  her  husband  both, 
as  it  would  seern,  died  before  the  institution  of  this  suit. 
Revewing  thèse  subséquent  transactions,  their  Lordships  are 
of  opinion  that,  though  there  is  much  in  theni  which  tends  to 
throw  additional  suspicion  on  the  honesty  and  good  faith  of  the 
Respondent  ;  so  far  from  strengthening  the  right  of  Marguerite 
Roy  to  set  aside  the  deed  of  sale  by  such  a  suit  as  this,  they  are, 
if  unexplained,  absolutely  inconsistent  with  the  continuance 
of  that  right,  involving  as  they  do,  repeated  ratifications  of 
the  deed.  The  action  was  uo  doubt  coinmenced  within,  though 
only  just  within,  the  légal  tenn  of  prescription.    But  that 
does  not  in  such  a  suit  relieve  a  party  from  the  conséquences 
of  his  ovvn  acts  or  lâches.  A  Court  of  Justice  will  not  give  its 
aid  to  a  person  seeking  to  set  aside  his  own  solenm  deed  of 
sale,  if  it  appears  that  he  lias  acquieseed  in  it  for  years,  lying 
by,  until,  by  circumstances  and  the  expenditure  of  capital,  the 
subject  matter  of  the  sale  lias  greatly  increased  in  value,  and 
nevv  interests  hâve  been  created  in  it.    He  must  sue  promptiy 
or  explain  the  delay.  Whether  dame  Marguerite  Roy,  if  alive, 
and  the  Plaintiff  ia  the  suit  could  liave  made  a  better  case,  it 
is  needless  to  enquire.    It  cannot  be  presumed  that  she  would 
liave  done  so,  and  certainly  no  such  intendment  ought  to  be 
made  in  favour  of  a  person  in  the  position  of  Appellant. 
Upon  the   whole,  then  their   Lordships,  though   dissenting 
From  much  of  the  reasonings  of  the  Judges  who  concurred  in 
the  judgment  under  appeal,  are  of  opinion  that  they  were 
right  in  coming  upon  the  évidence  before  them,  to  the  con- 
clusion that  Marguerite  Roy  could  not,  when  this  action  was 
brought,  and  in  an  action  like  tins,  hâve  successfully  sued  to 
set  aside  the  sale  of  184G.  This  being  their  Lordships'  opinion, 
it  is  unnecessary  for  them  to  consider  the  objections  raised  on 
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behiilt'  ot'  the  Appellanfc  to  the  application  to  hiin  ot"  l'excep- 
tion de  divy'ds  lififjieiix.  They  w^ill  only  8ay  that,  in  the 
rt')sence  oi"  ail  insuperablo  objections,  they  shouM  liave  thought 
that  the  plea  aHFonled  the  moasuio  of  tho  relief,  to  which  in 
any  view  of  the  case  the  Appellant  could  be  entitled.  The 
existence  in  thé  code  ot"  the  provisions  on  which  that  plea  is 
i^'ouruleil,  shows  that  if  the  law  of  C'anada  perinits,  it  does  no4 
favour  such  transactions  as  that  by  which  the  Appellant  be- 
canie  the  purehaser  of  Marguerite  Roy's  claims.  Nor  would 
their  Lonlships  hâve  been  vsorry  to  mark  tlie  view  wliich  they 
take  of  Respondents'  condiict  in  thèse  transactions  by  grant- 
injif  siich  relief.  }3ut  they  could  not  do  so  consistently  with 
what  is  of  far  higher  importance  than  the  nierits  of  the  parties 
in  thia  particular  case,  viz.  the  substantial  principlea  by  which 
Courts  of  Justice  ought  to  be  guided  in  deteruiining  suits  of 
this  kind.  They  niust  therefore  luiinbly  advise  Her  Majesty 
to  aftirni  the  jndgnient  under  apjjcal  and  to  disiuiss  the  appeal. 
In  an  ordinary  case,  tlie  ccists  would  follow  the  resuit;  but 
their  Lordshijjsiconsidering  the  peculiar  circunistances  of  this 
case  and  the  view  they  hove  takenof  theni,  hâve,  not  withont 
doubt,  c  <:  j  to  the  conclusion  that  cjich  party  should  bear  lus 
own  costs  of  this  appeal.    (2  L.  G.  L.  J.,  p.  1(58  ;  2  R.  L.,  p.  38.'}.) 

EuMONJ)  Ij.vhxaud,  avocat  de  l'Appelant  en  Cour  d'Appel. 

J.  R  Fj-EMiX(i,  Conncil. 
■     Leulano  et  Cassidy,  avocats  de  l'Intimé  en  Cour  d'Appel. 
,    R.  Mackav,  Council.         ,   .  .  ... 
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LICENSED  OULLER— MEASUREMENT  OF  TIHBER. 

Court  ok  Queen's  Bekch  (Appeal  Side).  •  '• - 

;   •;      i     .         ;•     ,     .:.  Québec,  December  Tenu,  18()6. 

Coram  DuvAL,  G.  J.,  Avlwin,  Drummond,  Badgley,  and 
i  ..    .  MoxnELET,  JJ. 

CooK  et  al..  Défendants   in  the  Court   below,  Appellanfcw,  and 
•        VerrAULT,  Plaintifi'in  the  Court  below,  Respondent. 

Ilehl  :  Thtit  a  liwnsed  ciillcr,  employed  by  tlie  Snpervisor,  cannot 
reoovor  naymeiit  for  any  other  measiireinfnt  of  liiiiber  than  that, 
directed  by  tho  statiite,  even  wlien,  specially  directed  by  the  owner  of 
tlie  tiriiber  to  ineasnre  it  in  s^ome  other  way. 

This  was  an  appeal  from  the  final  judgment  rendered  by 
tho  Circuit  Court,  at  Québec,  on  the  2r)tli  April,  1806,  by 
>*hich   Appellauts  were   condenuieJ  to  pay  to   Respondent 
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$130.40,  with  interest  and  costs.     Tlie  Respondent's  action 
in  the  Court  below,  was  for  work  and  labor,  and,  more  par- 
ticularly,  for  the  re-measuring  with  a  strinj;,  l,lôG  pièces 
of   wauey   white   pine    timber,   containing   80,!)83    feet,    at 
!?l.ôO  per  thousund   feet.     ïhe  AppeUants   ploaded  a  déniai  ; 
and   that  llespondent,  a  duly  licensed  cuUer,  and  attached, 
as    such,   to    the    Supervisor's    office,  had   boen   deputed   by 
the   Supervi.sor   to   measure    such    timber  ;  that  the  charges 
tlieret'or  had  been  paid  to  tlie  office  ;  and,  moreover,  that  Kes- 
pondent   couUl    not,   by   law,  claim,  in    his  own    name,  any 
sum  of  nioney  for  measuring  AppeUants  timber.     In  answer 
to  the  above   pU-a,  Respondent  replied,  that  he  did  not  claim 
in  his  (juality  of   culler  to  be    paid  for  the  work    donc  ;  but 
tliat   he  had    re-measured  said  timber,  with  a  striug,  jit  Ap-» 
pellant's  request,  after  it  had   l»een  duly  meosured  by  "  Cal- 
liper,"  the  only  mcasurement  known  to  ihe  Statute,  and  the 
measurement   entered   on   tlie   books  of  the   Supervisor   of 
Cnllers,  as  required  by  law  ;  and   that  he  was  entitled  to  bc 
paid   for  his   services   performed,  wholly  distinct  froni    his 
quality  of  culler,  and    not   according  to  the   requirenients  of 
the   statute   respecting  the   measurement  of  tind)er,  but  fer 
auother  purpose  altogether.     The    Respondent's   évidence  es- 
tablished  the  work  doue,  and  the  value.     It  was  provetl  that 
tli«.»  only  mode  of   measurement  of   waney  timber   recognised 
by  the   Supervi.soi'^  Office  is  the  one  styled  "  Calliper"  mea- 
surement, and    the  Supervisor  will   not  authorize  any  other 
mode  ;  nor  will  he   allow  to  be  entered  on  the    books  of    his 
office    the   dimensions  of  waney  tind)er   taken    l)y  any  other 
kind  of  mejusurement.    In  his  déposition,  the  Supervisor  .said: 
"  II"  a  culler,  or  any  other  person,  came  to  my  office,  with  the 
"  dimensions  of    waney   timber,  measured  with  a  string,  by 
"  string  measurement,  in  order  to  hâve  the  same  entered  on 
"  the   books  of  the  office,  and  a  spécification  theieof  niade,  I 
"  should  refuse  to  receive  it."     It  was  proved   that,  although 
"Calliper"  measurement  is  the  one   adopted   by  the    Super- 
visor's Office,  and  the  one  which  ail  owners  of  waney  timber 
nuist   tirst   hâve    performed,   in   order   to   eomply   with    the 
statute  and  the  rules  of  the  Supervisor's  Office,  yet,  the  trade 
at  Québec  prêter  for  waney  timber  the   measurement   known 
as  "  string  "  measurement  ;  and  such  timber  is  neaily  alvvays 
sold    by  "  string  "    measurement.     This  was  why  AppeUants 
engaged    respondent's    services    to    re-measure    the    timl)er, 
whicTi  he  had  previously  measured,  according  to  the  rules  of 
tlie  Supervisor's  Office,  by  "  Calliper  "  measurement. 

Heaun,  for  the  AppeUants,  urged  that  Respondent's  action 
in  the  Court  below  ought  to  bave  been  dismissed,  as,  unde(; 
Cap.  40,  C.  S.  C.  (An  Act  respecting  the  cuUing  and  measur- 
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ing  ot'  timber),  he  being  a  licensed  cnller  in  the  eiuploy  of 
the  Supervisor,  not  only  could  not  recover  payment  for  the 
measuring  which  he  claiins  to  hâve  done,  but  was  subject  to 
a  penalty  of  $400,  for  having  done  it  without  the  knowledge 
and  consent  of  the  Supervisor,  who  alone  has  the  riglit  to  sue, 
for  payment  for  work  done  by  the  cuUers  in  lus  service. 

Alleyn,  for  Respondent  :  There  is  nothing  in  the  law  to 
prevent  Respondent  from  perfonning  the  work  for  which  he 
now  claims  to  be  paid.  He  had  previously,  upon  the  order 
of  the  Superviser  of  Cullers,  nieasured  the  timber  in  question 
by  "  Calliper  "  measurement,  and  a  proper  return  thereof  had 
been  made  to  the  Superviser 's  Office  a,iià  cntei'ed  in  the  books 
of  the  office.  It  was  then,  that  Appellants  required  Respon- 
dent, to  re-measure  said  timber  with  a  string,  as,  by  that 
measurement,  Appellants  sold  said  timber  to  Dobell  &  Co.  : 
and  it  was  absolutely  necessary  that  it  should  be  so  mea- 
sured  in  the  interest  of  Défendants,  so  as  to  enable  them  to 
be  paid  by  the  purchasers  of  the  timber.  Dobell  &  Co.,  who 
hacl  bought  it  to  be  paid  for  by  string  measurement.  In  the 
présent  instance  Respondent  (lid  not  infringe  the  law,  or  act 
in  any  way  contrary  to  his  duty  as  a  licensed  culler,  in  as 
much  as  he  had  performed  the  work  imposed  upon  him  by 
law,  and  made  a  proper  return  thereof  to  the  office  ;  and,  in 
measuring  the  timber  afterwards,  with  a  string,  he  did  that 
which  it  was  necessary  for  Appellants  to  Kave  performed,  in 
order  to  sell  their  timber,  and  which  the  Superviser  of  Cul- 
lers or  his  office  would  not  officially  recognise. 

Bad(JLEV,  J.  :  This  action  is  for  the  recovery,  by  a  liceiised 
culler,  of  his  string  measurenient,  for  which  he  was  not  paid, 
done  simultaneously  by  him  with  the  légal  measurement  by 
"  Calliper,"  for  which  he  was  paid.  The  Défendants  had,  at 
Québec,  a  raft  of  timber  which  required  necessarily  to  be 
measured  and  specitied  through  the  Supervisor's  Office.  They 
held  ovei-,  however,  making  their  application  to  the  Super- 
visor,  until  Plaintiff  s  turn  for  service  should  corne  on  the 
office  roll,  in  order  to  serve  him,  by  giving  him  a  considérable 
job.  He  was  in  due  time  appointed  to  the  service,  and  per- 
formed the  duty  by  the  legally  recognized  officiai  Calliper 
measurement,  which  he  duly  reported  at  the  office,  and  foi- 
which  he  received  his  fuU  payment  ;  but,  whilst  so  employeil 
in  this  officiai  measurement,  he  also  made  the  string  mea- 
surement which  he  did  not  report  to  the  office,  the  payment 
of  which  he  now  claims  from  Défendants.  According  to  law 
and  to  the  enactmentsof  the  statute  in  that  behalf,  ail  timber 
arriving  at  Québec  must  be  measured  for  shipment,  and  the 
measurement  is  retjuired  to  be  done  by  a  licensed  culler 
whose  name  stands  on  the  Supervisor's  list  or  roll,  and  wh<> 
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is  iianicd  to  tliat  ilnty  by  tlio  Supci-visor,  v.lifii  dt'iiiunded  l»y 
the  owiier  of  the  tinibor.  The  statutory  nieasureinent  is  by 
"  Calliper,"  and  the  reaults  of  that  ineasurement,  when  com- 
pleted,  ninst  bo  rcturned  t(i  the  office  c)f  the  Supervisor,  by 
whoni  the  speciKcations  of  quantities  are  drawn  and  veritied 
by  the  nieasuring  cnller  hini.seif.  No  other  measurenient  is 
recoofnized  by  law  ;  the  rates  for  the  measureinent  are  Hxed 
by  tlïe  statute  and  are  required  to  be  paid  into  the  office, 
where  the  cnller  is  paid  tiierefrom  for  hirnself  and  lus  jussis- 
tants,  so  that  no  possibhî  collusion  could  take  place  between 
the  ovvner  of  the  tiniber  and  the  measurer  of  it.  The  Defen- 
(hints  procured  Plaintiti's  service  for  the  measurenient,  as 
above  stated  :  his  order  from  the  office  was  dated  on  the  nth 
St'ptenil  'r,  and  was  itîtniiied  to  the  office  with  his  work  riont- 
un  the  18th  Octobei-  foljowiuo-  and,  thereupoii,  the  speci- 
Hcations  were  niade.  The  office;  fées  paid  by  Dcfciirlants 
ainounted  to  tlOO,  of  whicli  Plaintitt'  received  £G4.  No  par- 
ticular  tinie  was  limited  for  the  doinjjj  of  the  work,  which 
was  paid  for,  by  the  tarift',  according  to  tlu;  quantity  niea- 
snred.  The  législature  requires  that  the  measurenient  sliould 
be  made  by  Calliper  and  recognizes  none  other  as  statutory  ; 
the  trade  sometimes  uses  the  string  measurement  (a a  cordon), 
which  dues  not  necessitate  the  act  of  a  licensed  cnller,  and 
might  be  made  by  any  compétent  pt^soii.  The  Plaintifl',  as  a 
licensed  culler,  nuide  the  Calliper  meavsurement  ami.  s'uiinl- 
hiru'ousbf  witli  that,  ma<le  the  string  measurement.  The 
Calliper  measurement  was  for  <'>e  re(|uirements  <tf  tin-  law, 
the  string  measurement  for  the  r^'(juirements  of  the  trade.  If 
the  latter  were  made  iiulependently  of  the  former  and  after 
it  had  bee!i  doue  and  returned  to  the  office,  it  would,  of  course, 
not  be  obnoxious  to  the  statutory  penalties,  because,  in  that 
case,  the  law  had  been  cumplied  with.  String  measurement 
tlien  in  iti-elf  was  not  illégal,  and  only  becanie  so  under  pa»-- 
ticular  circumstances.  Now,  Plaintiff  s  action,  as  set  out  in 
tiis  declaiM.tion,  was  simply  for  work  and  iaboi',  and  ])arti- 
ciiiarly  for  renieasuring  with  a  string  tlie  mention^'d  cjuantitv 
"ï  timber  at  81.50  per  M.  feet.  The  Défendants  dfni<Mi  tlieir 
liability,  and  specially  alleged  that  l'hiintitt"  was  a  lict-nsed 
I  uller,  had  lieen  duly  deputed  t('>  measure  the  timber  and  had 
(loue  so  ;  that  the  regular  charges  therefor  had  been  duly 
paid  into  the  Supervisor's  office  and  that,  as  such  licen.scd 
culler,  he  could  not,  by  law,  claim  in  his  own  name  any 
inoney  for  measuring  by  string  the  Défendants  timber.  To 
tliis  l'iaintitt  replied  that  he  did  not  claini  as  a  cnller  \<>r  the 
work  doue;  2d,  that  he  had  measureil  thetimbei-  with  string, 
;it  Défendants"  retjuest,  (ifter  it  had  baeu  measared  Inf  '  dd- 
''/"'/','  aud  after  it  was  so  entered  in  the  Suj)ervisor's  books, 
roME  XVI II  24 
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iiml  concluded  that  ho  was  l»y  law  oiititletl  to  bc  |)aicl  for  tlio 
Ht'rvicL's  hy  hini  perfornuul  distinct  t'roiii  liis  (luality  oî  cuUer. 
Tins  spécial  n-plicatiuii  eutiri'ly  diangcH  tlic  original  groun<l 
of  action,  and  oticrs  issues  différent  l'rom  the  assunipsit  counts 
of  liis  déclaration.  But,  considering  tUe  insues  as  thua  raised 
of  record,  tliree  points  présent  theniselves  :  1.  That  he  had 
no  daim  for  tiio  work,  if  donc  in  his  qnality  ttf  a  licensed 
cuUer  :  2.  That  his  utring  lueasurenient  was  uiade  after  the 
coniplction  hy  hini  of  tlie  statutory  nieasurenient  hy  '  Cal- 
liper  '  ;  ;î.  That  thèse  services  perfornied  hy  liim  wure  dis- 
tinct froni  his  quality  of  cuUer.  Now,  hy  acttini,'  out  thèse 
Facts,  the  implication  ol"  law  which  he  oli'era  is  that,  if  thèse 
faets  are  not  so  as  stated  by  him,  he  eau  hâve  no  right  oï 
action.  Now,  it  is  proved  in  l'vidence  that  he  was  paid  for 
what  he  did  as  a  licensed  cidler,  and  that  the  string  uiea- 
suroment  was  made  by  him  ((/  the  saiiw  tiiiic  as  that  hy 
"  Calliper."  His  action  therefore  ttught  to  hâve  been  dis- 
missed  in  the  Court  below.  'fhe  foregoing  reniarks  hâve 
bi'en  contined  to  the  facts  of  the  case,  but,  if  the  action  be 
considered  in  connection  with  the  statute,  the  saine  resuit 
will  he  arrived  at.  in  this  connection,  it  must  be  observed 
that  the  two  measurements  were  simultaneous,  that  they 
were  performed  by  the  .same  person,  the  Plaintiff,  si  licensed 
culler,  duly  selected  by  the  Supervisor  to  perform  a  légal 
duty,  aiul  that  the  lumber  had  not  been  previously  measured 
by  any  licensed  culler.  The  îiiîth  sect.  of  the  Statute,  ch.  4(i 
('.  S.  C.,  (An  Act  respecting  the  culling  and  measurement  of 
lumber),  provides  "that  any  culler  licensed  under  the  act,  and 
"  not  •Mnployed  by  the  Supervisoi',  may  engage  or  hiie  him- 
"  .self  to  merchants  or  others,  as  a  shipping  culler:  but  such 
"  culler  shall  in  no  case  measure,  cuU,  count.  .stamp  or  mnrk 
"  any  desci'ii»tion  of  hnnbei",  before  the  same  bas  been  tirst 
"  measured  by  .sonie  licensed  culler  other  than  himself,  under 
"  the  direction  of  the  Supervisor,  except  by  the  written  per- 
"  mission  of  the  Super\  isor,  &c.,  &c.  :  and  any  culler,  so  hired 
'■  and  engaged,ottending  against  this  act,  shall  incur  a  penalty 
"  not  exce(Mling  $+00,  or  un})risonment,  «Sic."  By  the  87tli 
■section,  it  is  further  provided  that  "any  culler  eniployed  by 
the  Supervisor,  who  shall  privily,  and  without  the  knowledge 
and  consent  of  the  Supervisor,  or  for  hirc  or  gain,  and  with- 
out the  same  being  duly  entered  on  the  books  of  the  Suj)er- 
visor,  measuie,  cull,  mark  or  stamp  any  article  of  lumber, 
shall  incur  a  penalty  not  exceeding  four  hundred  dollars,  or 
imprisonment  for  a  term  not  exceeding  six  months,  in  the 
discrétion  of  the  Court,  for  each  such  oftence."  The.se  enact- 
ments  are  conclusive  against  this  licensed  culler.  Tht^  pénal 
tics  are  prohibitory,  ami  prohibitive  laws  import  nuUity,  even 
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althuufrli  Huch  iiullity  W  im'  therciii  cxprcssed.  The  Res- 
pondeiit's  notion  ouglit  to  liavo  liecn  di.sinisstHl  by  the  S.  C, 
ainl  Appellant's  appcal  niust  lie  maiiitaincd. 

DuVAL,  C  J.  :  In  concurrin;^  with  tins  judj^'iuent,  I  bend  to 
a  statute  of  wliich  I  catniot  apj)rove.  'riio  IMaintitt'  bas 
C'iearly  dune  work  at  spécial  reqnest,  for  vvbicl»  he  cannot 
obtain  paynieiit.  l'he  "Calliper"  ineasure  niorcbants  vvill 
iii'ither  sell  nor  purchase  by  and,  yet,  it  is  tlu'  oïdy  nieans  of 
nieasurenient  reco(;nized  al  the  Snpcrvisor  of  (Juliens'  Orfiee. 
l  ani  afi-fiid  tliat  of  tho  lei;islator  who  franied  tbis  law,  it 
iiHist  be  said  :  (^aod  no)b  voluit  dlxit.  I  therefore  concur  in 
the  Judgnu'nt  of  the  (Amrt,  tiiougb  with  <^reat  reluetance,  as 
1  eonsider  it  an  injustice  done  to  the  Plaintitî'. 

MoNDELE'l",  J,  :  I  was  at  Hrst  about  to  dissent  from  the 
ju(l<»inent,  bnt,  like  tluî  FTon.  Chief  Justice,  I  feel  niyself 
obiiured  to  bend  to  a  statute  which  I  cannot  endorse,  aud  to 
ooncur  in  the  décision  of  ttie  Court.  (2  L.  C.  L.,  p.  l!S2.) 

Hrarm,  .Jordan  $z  Hoche,  for  Aj»pellants. 

Al.LEVX  &  Allkvx,  for  Kespondent. 


PRACTICG-TAXATION  OF    WITNESS. 

Circuit  Coi'HT,  (Québec,  December  bSiki. 
Présent:  Mkhkditii,  C.  J. 

PoCHErrE  VS.   FoR(iUES. 

lleld  :  That  any  oiie  in  public  eiupkiy  in  entitled  U>  be  taxod  aa  a  wit- 
iicss  ;  and,  if  be  is  a  proiessioniil  num,  lie  must  be  taxed  at  the  rate 
wiiitîi  tbe  tariffallows  topraclisinj;  niembers  of  iiis  iirofession. 

'rhis  was  a  case  wbicb  arose  out  of  an  objection  niade  to 
the  taxation  of  M.  Leprohon,  as  a  witness.  If  taxed  at  ail,  it 
was  urj^ed  that  he  should  be  taxed  siinply  as  a  clei'k,  and  not 
as  an  advocate,  on  the  «^rouiul  that,  being  a  inember  of  the 
civil  service,  he  lost  nothing  by  attending  at  Court  ns  a  wit- 
ni'ss,  aud,  if  he  did  lose  anything,  his  tinu!  should  simply  be 
Vidued  as  that  of  an  ordinary  clerk  and  not  as  that  of  an 
U'ivocate,  inasniuch  as  he  did  not  practise  his  profession. 

Merediih,  C.  j.  :  Tins  objection  lias  often,  to  my  knowl- 
rtlge,  been  urged  before,  and  being  anxious  now  to  settle  the 
i|uestion,  I  hâve  consulted  with  niy  brother  judges  to  tind  out 
tlieir  opinion  upon  it,  and  we  hâve  coine  to  the  conclusion, 
that  any  gentleman  in  public  einploy,  attending  Court  as  a 
w  itness,  ought  to  be  taxed  as  any  other  witness  is,  and,  if  he 
Il  ippcns  to  be  a  profcssional  nian,  he  ib  entitled  to  taxation 
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as  sucli  :  for,  otiiorwisc;,  soiiic  of  tlit^  must  oininent  profcssioiuil 
iiicn,  who  liiivc  ceastid  tu  pmctisc,  would  oiily  bc  alloweil 
7s,  (i(l.  Il  (lay  i'oi'  «jiv  iii^  atteiidaiurc  licro,  to  tlie  détriment  of 
wliat  may  hr  far  more  important  Imsines.s  to  tliem,  wliile 
othei'.s,  witli  lialf  tlit;ir  ciaim,  would  reçoive  S4,ô(),  'laxatioii 
ordered  accordinj^Iy.   (2  A,  ('.  A,./.,  ]>,  |S5,) 


SALE-DEDUCTION  FOR  DAMAOED  QOODS -QUARANTEE   AS   TO  CON- 
DITION. 

Sri'KKi(»i«  CoiHT,  Montréal,  Nov.  30,  IM6(J. 

Fre.seiit  :   MoNK,  J. 

HkNSON  /'.s.  Ml'MlOlJ-AND  AND  AXOTHEK. 

Tho  plaiiitiff  i»ol<l  to  tlio  defeiKlants,  thr()ii<:li  a  broker,  a  quantity  ol" 
iron,  wliich  tlio  défendants  sent  a  tierk  to  examine,  and  test  tlie  (juâ/itu 
oi",  bel'ore  completinjj;  tlie  pnrcliase.  Nothin^;  was  specifieally  stated  by 
the  broker  as  to  the  ronditio)i  of  thc  goods,  but  lie  sold  them  as  in  good 
order,  Subsequently,  part  of  the  iron  vvas  fomd  to  be  rusty  ancl 
daniagi'd. 

Hild  :  Tbat  tlie  plaintitT  sold  the  iron  as  merclmntable  and  in  good 
order;  and  tbat  the  exainination  of  the '/«^///V;/,  niade  by  the  défend- 
ants, did  not  debar  them  from  their  right  to  claim  a  déduction  for  the 
damaged  condition  of  the  goods. 

This  WAS  an  action  for  !?44S  for  o()ods  sold.  The  plaintiH" 
set  ont  that  lie,  by  and  throuf,'h  the  ministry  of  Hrady,  a 
broker,  aoting  in  that  behalf,  for  plaintiff  allil  défendants,  at 
Montréal,  on  tho  3lstof  August,  I8()5,  contracted  and  a^reed 
with  défendants,  and  défendants  contracted  and  agroed  with 
plaintif}',  to  buy  and  reçoive  froni,  and  to  pay  for  to  plaintiff': 
and  plaintiff,  by  the  ministry  afore.said,  did  sell,  and  défend- 
ants did  purchase  from  plaintiff",  tho  foUowing  (luantitios  of 
iron  and  at  the  foUowing  pricos,  [hore  foUowed  a  li.st  of  tlie 
bundles  of  hoop  and  bar  iron  |  in  ail  ,tll2,  payable  six  months 
after  said  <late.  Wheroupou  Brady,  in  duo  cour.se,  delivered 
the  usual  brokers  notes  to  the  parties,  plaintiff"  and  de- 
fendants  to  wit,  the  .sold  note  to  plaintiff  and  the  bonght 
note  to  défendants.  That  plaintiff,  under  said  contract  and 
agreenient,  in  (hie  course  delivered  to  défendants  the  said 
(|uantity  of  iron,  wliich  was  by  défendants  duly  received,  but 
thoy,  although  bound,  as  aforesaid,  by  the  said  contract,  to 
)»ay  for  the  .same,  had  neglected  and  refused  so  to  do,  althougli 
the  tenu  of  crédit  allowed  by  the  contract  had  expired.  The 
])lea  admitted  that  défendants  purchased  from  Brady,  acting 
as  .1  broker  for  and  on  l)ehalf  of  plaintiff,  the  (piantity  of  iron 
mentioned  in  the  tleclaration  ;  liut  allego<l  that,  at  the  tiine 
the  purchase  was  niade,  plnintiff  and  Brady,  as  such  broker. 
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rep>'i'.sonte<l  tin'  iroii  to  l»e  in  pcrfVct  unlfi-antl  iiit'rc'liaiit)ililo 
wliorcHs,  upoii  tlii'  reiiiovjil  of  tlic   iioii   t'nmi  pliiintifl'.s  store, 
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(1  tilt;  tlclivery  thei'cof  t<>  dftVndant.s,  »it  tlieir  store,  it  was 
discoveretl  tliat  a  certain  |)orti()n  of  it  was  iiot  ii)  ^(kmI  order. 
but  was  injuH'd  and  ilaiiia;^ed  liy  watcr  and  rust,  oï  ail  wliieli 
plaintirt' t'ortliwith  liad  due  notice.  Tliat  tlie  portion  of  tlie 
iron  8o  injured  and  dainafjfd  was  depreciated  in  value  to  an 
extent  of  at  least  H^Iii,  and  défendants  sustained  a  loss  nf  at 
least  !*.S"2,  upon  tlit-  iron.  liy  ri'ason  of  sueli  injurv.  Tlie  de- 
fcmlants  then  allcjied  tliat  tliey  liad  «Iways  liecn  rt'ady  to 
]tay  tlif  aniount  of  plaintilfs  account,  less  s;i2,  and  liad  tend- 
eretl  tlie  sain»'  à  (h'u'urs  tlènniVfrlx,  witli  cosis,  hefore  tlic  re- 
turn  of  tlie  action,  and  tlicv  l»rouiflit  tlie  nionev  into  Coui-t 
witli  tlieir  plea.  Froin  the  évidence,  it  appeared  tliat  tlie  iron 
l't'niained  in  plaintitrs  store  for  sonie  time  aftei"  the  sale. 
When  defentlants  l)e<;an  to  reniove  it,  after  a  few  loada  liad 
V)een  taken  ofi'tlit'  top,  it  was  found  tliat  a  ])ortion  of  it  was 
dania<(e(l  by  rust.  Hrady,  tlie  broker,  was  e.xainined  and 
statcd  tliat  li«j  did  not,  as  far  a.s  lie  could  recollect,  say  'iny- 
tliing  as  to  tlie  condition  of  tin-  intn,  becausc  lie  understood  it 
to  be  in  good  order.  If  lu-  liad  known  it  to  Vie  in  bad  order, 
lie  would  liave  stated  it.  Taylor,  défendants'  salesnian,  went 
to  examine  tlie  iron,  l»ut  lie  testified  tliat  it  was  merely  for 
tlie  pnrpose  of  testiiifj  its  (jiuilitt/,  not  exaniinin^  its  cini- 
(lif  iov. 

MoXK, .).  :  Tliis  is  an  action  for  !^44<S,  the  value  of  certain 
iron  sold  to  défendants,  Mulholland  k  Baker.  It  appeai's  that, 
in  Aujijust,  18(5.'),  a  broker  of  the  nanie  of  Brady  was  instructed 
by  plaintiff' to  sell  a  <|U.intity  of  iron.  Brady  went  to  Mul- 
lujlland  &  Baker,  and  asked  then»  if  tliey  would  buy  it.  Tliey 
sent  tlitMr  salesnian  to  examine  it,  for  the  purpose,  as  they 
ailette,  of  testing  the  brand,  and  as  the  qiiality  was  fonnd  to 
lie  ail  right,  a  sale  was  concluded.  After  tlie  iron  iiad  rt-- 
niained  in  plaintitt's  store  for  some  time,  défendants  sent  for 
it.  The  first  few  loads  were  in  good  condition,  but  the  third 
or  fourth  load  liegan  to  look  rusty,  and  it  turned  ont  that  a 
considérable  pai't  of  the  iron  was  damaged  by  rust.  The  de- 
fendants  remonstrated  witli  Benson,  had  the  iron  surveyed. 
iind  clainied  either  that  the  wliolc  lot  should  be  taken  back, 
or  that  a  déduction  of  .<S2  should  be  made  for  wliat  was  un- 
uierchantable.  The  plaintiff"  however,  refu.scd  to  make  any 
déduction  whatcvcr,  and  has  now  brought  liis  action  for  the 
whole  aniount.  The  (piestion  conies  up  whether  the  sale  was 
made  iinder  circumstances  which  exclude  défendants  from 
elaiining  a  déduction  for  unmerchantable  iron.  Thonison, 
liiaintitt's  clerk.  hasbeen  exaniined  and  sayshe  knew  the  iron 
was  rusty.     Brady,  the  broker,  says  he  kn«w   nothing  altout 
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the  iron  bein^'  l'HHty,  or  lit^  vvonM  Imvf  nifiitionnd  it.  So  wc 
huve  a  veiidor  (îiiipluyiiij^  a  lnokcr  U>  sell  a  rumiitity  uï  ij-tm 
and  sayin^  nothiii^  tu  liiiii  alxiiit  its  beintf  (lunia^cd.  I  aiii 
tVi'o  to  mliiiifc  tliat,  il'  tU'tVrulauts  liad  bunglit  tliis  iroii  witlidut 
tlio  iiitiirvfiition  uï  a  broker,  and  liad  j,foiio  to  c-xaiiiine  it,  it 
Would  bave  bi'cii  '"t  tbciii  to  iiiako  a  surticieiit  l'xaininatioii  ni" 
it.  liiit  plaiiititi',  Kuuwiii^tbat  tlie  iroii  was  rusty,  ('iii|iloy»'d  a 
broker  to  sell  it  as  in  «^ood  condition  and  as  inercbantable. 
llnder  tbese  circiinistances,  altii<ju;4b  (U't'endants  sent  a  cieik 
to  examine!  it,  yet,  as  bis  examiiiation  is  proved  to  bave  Itetn 
nierely  for  tbe.  pur|)oHO  of  aseertainin^  tlie  (|uabty,  1  tbink 
plaintifl"  was  bound  to  deliver  tbe  iron  in  i^ood  order  and  tliat 
défendants  are  entitled  to  tbe  déduction  wldcli  tliey  elaini. 
Tlieir  tetider,  tberefore,  is  declareil  «rootl  and  vali<l,  and  ])lain- 
titf  niust  pay  tbe  eosts  of  tbe  conttistation.  (2  A.  C.  A.  i/.,  p.  bSô.  ) 

A.  &  \V.  RoUKUTsoN,  for  tb(!  IMaintitt", 

Ai'.HoTT  &  C'AiMKK,  for  tbe  Défendants. 


M  ASTER  AND  SERVANT. -DAMAGES.-INJURT  CAUSED  BT  NEOUGENCE 

OF  FELLOW-SERVANT. 

Sri'KHioR  ConiT,  Montréal,  Nov.  SOtli,  l.S(i(j. 

Prosent  :  MoxK,  J. 

Bf)UHnEAU  VS.  GrAN'O  Tltl'XK  COMI'AXY.         i 


Hd'l  :  That  an  employée  of  a  Kailway  Company  lias  no  action  ngainst 
theCotiipany  for  dama^res,  wliere  tlie  iiijnry  ïh  oanwMl  hy  tbo  ne>;li>rence 
of  a  fellow  servant,  while  both  aro  acting  in  pursuance  of  a  foniinoii 
employaient.  (1) 

Tbis  was  an  action  in  forran  patcperia,  for  ^i^SOGO  daniayes, 
brou<(lit  by  Siniéon  Bourdeau,  a  brakoniau,  fonnerly  in  tbe 
service  of  tbo  Grand  Trnnk  Kailway  Company.  Tbe  déclar- 
ation .set  ont  tbat,  on  tbe  15tb  of  Noveml)er,  18G3,  Plaintifl' 
was  employed  on  one  of  tbe  ti'ains  of  Défendants,  and  wbile 

(1)  L'ingt''nieiir  en  oliarge  d'une  locomotive,  sur  un  eliemin  de  fer  où  il  u 
eontinuelleirient  voyagé  depuis  plusieurs  iuin(''es,  et  (pii  est  Messi'',  par  suite  du 
déiiiillenient  de  lu  locomotive  et  du  convoi,  n'a  pas  de  l'ecours  contie  la  coni 
pagnie,  s'il  est  constant  (pie  l'ingénieur  ne  s'est  pas  aperçu  du  mauvais  état  du 
chemin,  et  (|ue,  s'il  y  a  eu  négligence,  cette  négligence  est  celle  d'autres  eni 
ployéa  de  la  Compagnie,  et  (jue,  suivant  le  dnàt  anglais,  qu'on  doit  Ruivii' 
dans  les  matières  relatives  aux  chemins  de  fer,  et  (|ui,  k  cet  égard,  est  à  jh'u 
près  semblable  au  droit  fi'aneais,  un  employé  n'a  pas  de  recours  contre  sou 
maître,  pour  donnnages  à  lui  causés  par  la  faute  de  son  co-cmployé.  [Fiillfr  \  s. 
Cic.  (In  (Irnml  Tronc,  C.  S.  R, ,  Montréal,  'M)  septembre;  186.'),  Raiiui.kv,  .1.. 
Bkkthki.ot,  j.  et  Monk,  J.,  1  L.C.L.J.,  p.  (W,  et  18  K..1.R.Q.,  p.  147.) 
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iK-ar  Fslutid  P«»ti(l,  tlio  cars,  owin;;  to  a  switcli  Ihmui;  iiiia- 
placcd,  taok  tlio  wi'oiifjf  track  and  oaiiic  iiiio  collision  witli 
aiiotlicr  train.  Tlic  iron  railin»,'  at.  tlic  end  of  tlic  c«r.  wlicrc 
l'iaintiff' was  attcndinj;  to  liis  diity,  was  crushocj  in  l>v  tlic 
force  of  tlic  collision,  and  IMaintift' ImiMiotli  liis  h'jTs  broken. 
Tlic  IMaintifr  fnrtlicr  alhîj^cd  tliat  tlic  acciilcnt  occiiriiMl 
tliroujjh  tliu  nc^lii;encc  ot'  tlic  Coni])any'H  st'rvants,  in  not 
attcndinj;  to  tlic  svvitcli,  and  tliat  tlic  car  on  wliidi  lie  was 
standitiif  liad  hccn  dcdarcd  danj^crtius  lid'orc  tlic  date  of  tlic 
accident  ;  tliat  lie  was  contineil  to  liospital  and,  uji  to  2!ird 
Sept.,  l(S(i4,  tlie  Company  paid  liiiii  Sio  pcr  iiiontli,  'lein^' liait" 
liis  onliiiaiy  .siilary,  Imt  tliey  liad  tluMi  liscontinucd  tlii.s 
allowaiice  ;  tliat  lie  was  only  tliirtyyears  of  iifje,  and  wa.:  dis- 
alilcd  for  lifc,  and  prevented  froni  earniiiff  a  subsiNtencc.  'l'In' 
Défendants  picaded,  first,  the  prescription  of  six  niontlis,  aïid 
tliat  tlie  accident  took  place  on  m  liiie  of  railway  witliin  tlio 
United  States.  But  tlie  plea  on  wliicli  tlie  case  tnrned  vas 
tliat  IMaintifî"  had  no  action  against  tht^  Coiiijtany,  heii.^  an 
einployc*!  at  the  tirne,  and  tlio  accident  beinj^  occasiuiied  liy 
the  ncf^ligence  of  i  fllow-einployee. 

MoN'K,  J.  :  The  Défendants  hâve  ]ileadod  tlic  i^ix  nioiiths' 
prescriptio)  and  tliat  the  accident  took  place  in  tlu;  United 
StntoH.  But  the  (îonrt  if  lisposed  to  décide  the  case  upon  the 
«fround,  al.so  rai.sed  hy  the  pleadin^s,  that  Plaintiff"  cannot 
recover  damages  from  bis  employers,  the  accident  havini( 
oceurred  throimb  the  ney-liffence  of  a  fcllow-scrvant.  The 
IMaintift',  in  enterint;  the  .service  of  the  C'oinpany,  took  the  risk 
of  thèse  accidents  upon  himsclf.  Tliis  is  the  lavv  in  En^fland 
and  the  United  States,  and  the  sanie  rulc  lias  been  laid  down 
hère.  (2  1.  CL.  J.,  p.  !«().) 

Médfîhk;  Laxctot,  for  the  Plaintiff'. 

Cahtikh  and  Pominvtm-k,  for  the  Défendants. 
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EJEOTMElfT.-ACT  RESPEOTINO  LESSORS  AND  LESSEES. 

BT  SERVANT. 


OCCUPATION 


CouuT  oi'  Review,  Montréal,  Dec.  31.st,  186(5. 
Présent  :  Smtth,  .T.,  Berthelot,  J.,  and  Monk,  J. 
Haut  w.  O'Brien. 

A  gardener  was  engagée!  at  $30  per  month,  with  tlie  right  of  oociipy" 
ing  a  teneinent  free  JVom  rent  as  long  a.s  lie  shoiild  continue  to  liold  the 
situation,  on  condition  that  lie  shonld  be  subject  to  dismissal  at  a 
month's  notice.  Beingfound  incompétent,  he  received  a  month's  notice 
to  qiiit  and  wuw  then  dSsmissed,  but  he  refused  to  leave  the  tenemont. 
An  action  being  brought  under  the  LesBors  and  Lessees'  Act  to  ejoct 
iiiin. 

Jfeld  :  That  the  action  was  properly  brought,  the  Défendant  being  a 
lo.sspe  within  the  nioaning  of  the  Stat'nte. 
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This  was  an  ijectiiient  case  inscribed  for  Review,  from  tlie 
Circuit  Court,  Montre^'.  Tlie  action  wns  instituted  by  Plain- 
tifT,  under  thc  Act  respectinj^  Lessors  and  Lessees,  against  Déf- 
endant, who  had  i)een  his  jçardener,  to  eject  liini  from  the 
tenenient  lie  occupied,  and  which  he  ref  used  to  leave  on  being 
discharged.  Tho  déclaration  set  up  tliat,  at  Montréal,  on  oi- 
jibout  the  20th  February,  IHdi),  Défendant,  representing  him- 
self  to  Plaintiff  to  be  askilful  gardener,  compétent  to  perform 
ail  the  functions  of  a  first-class  gardener,  and  especially  t(» 
take  care  of  and  manage  a  gr  jen  house,  and  the  exotic  and 
other  plants  and  shrubs  usually  kept  in  grevai  house",  was  en- 
gagée! at  the  rate  of  !i<.'}()  a  month,  and,  in  further  considér- 
ation that  Plaintitf  would  let  and  lease  to  him,  so  long  as  Ik; 
should  l'einain  in  Plaintirt's  employ.  os  such  gardener,  and  no 
longer,  a  certain  tenenient  and  pro])ertj'  of  Plaintiff,  to  wit,  a 
certain  brick  tenenient  two  stories  high.  forming  part  of  the 
building  containing  Plaintiff's  coacli  house  and  stables  ;  that 
Défendant  eiitered  the  service  and  employ  of  Plaintiff",  sub- 
Ject  to  tlie  said  monthly  engagement  to  be  determined  and 
t'iided  at  the  end  of  any  month  at  the  option  of  Plaintiff. 
upon  his  giving  Défendant  a  month's  noticf  of  such  option, 
and  subject  aiso  to  the  right  of  Plaintif}"  under  the  law  of  the 
laud  to  dismiss  Défendant,  in  the  event  of  his  Vieing  incapable 
of  performing  tlie  duties  by  him  undertaken  as  aforesaid. 
The  déclaration  further  set  out  that  Défendant  entered  upon 
his  duties  on  the  Ist  Mardi,  l<S(j(),  and  that  Plaintiff',  finding 
him  incompétent,  and  that  he  had  so  mismanaged  the  green- 
house  as  to  destroy  and  injure  a  large  iiumber  of  the  most 
valuable  plants,  gave  him  notice  in  the  latter  part  of  Septem- 
bei",  that  he  would  not  i-equire  his  services  after  Ist  Nov. 
foUowing,  and  had  accordingly  ])aid  and  dismissed  him  on 
that  day,  but  that  Defeinlant  still  remained  in  possession  «)f 
the  premises,  and  ref  used  to'leavM.  There  was  a  further  aver- 
ment  that  the  occupatii» .  of  the  tenement  in  question  was 
worth  the  sum  of  $10  per  month.  Conclusion,  that,  by  the 
judgment,  it  be  declared  that  the  right  of  Défendant  to  tlu- 
use  and  occupation  of  the  premises  ceased  and  determined  on 
the  Ist  Novernber,  and  that  Défendant  be  ordered  to  leave 
the  premises,  &c.,  and,  in  default  of  his  so  doing,  he  be  ex- 
pelled  therefrom,  and  his  furniture  and  eflects  mis  sur  le  car- 
reau and  Plaintif}'  pl.'iced  in  possession.  The  Défendant  de- 
murred,  on  the  ground  that  the  case  did  not  fall  within  thc 
summary  jurisdiction  of  the  Court  in  ejectment.  And  he  also 
pleaded  an  exception,  setting  up  substantially  the  sanie  agree- 
ment  as  that  alleged  by  Plaintiff,  but  asserting  that  his  engage- 
ment was  for  a  year,  and  denying  that  he  was  incompétent,  or 
that  there  was  anything  in  the  tenus  of  his  engagement  wliicli 
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rendered  him  liable  to  bedisruissed  at  a  uiontli's  notice.  (Ipon 
thèse  issues,  the  demurrer  was  heard  and  disniissed,  and  tlie 
parties  thereupon  proceeded  to  proof.  A  great  deal  of  évidence 
was  taken,  cl.ietly  as  to  the  competency  of  Défendant  as  a 
gardener.  This  testiniony  was  of  a  soniewlmt  contradictory 
character,  biitappeared  to  show  that  Défendant  was  not  com- 
pétent to  tnanage  a  large  conservatorj'  like  that  of  PlaintiH'. 
The  inonth's  notice  to  quife  was  also  proved.  On  the  6th  Dec, 
18()f),  MoNK,  J.,  in  rendering  judgnient,  said  :  "  Therecan  be  no 
question  as  to  the  jurisdiction  of  the  (^ourt.  The  Défendant 
occupied  Flaintiti's  house  as  bis  tenant,  and  the  rémunération 
he  gave  for  it  was  his  services  as  gardener,  which  were  par- 
tially  paid  for  by  that  occupation  ;  and  his  engagement  hav- 
ing  termi)iated  by  his  dismissal,his  lease  terminated  also,  and 
he  is  now  holding  the  premises  against  the  wili  of  the  pro- 
prietor.  As  to  the  right  todisniissthe  Défendant,  it  rests  upon 
two  groun<ls  :  the  agreement  that  he  should  leave  after  a 
raonth's  warning,  and  his  incompetency  and  both  thèse 
grounds  are  fully  proved.  This  branch  of  the  agreement  is 
really  not  denied  by  Défendant,  no  gênera!  issue  having  been 
tiled,  but  merely  a  demuner  and  exception  ;  and  it  is  amply 
and  explicitly  proved  by  Plaintift".  The  incompetency  of  Déf- 
endant for  the  management  of  the  green-house  and  vinery, 
has  been  made  equally  plain.  In  fact,  there  is  really  nothing 
upon  which  to  rest  a  case  for  Défendant.  No  rent  is  given,  l)ut 
Défendant  nmst  leave  the  premises,  and  the  usual  period, 
three  days,  will  be  allowed  him  in  which  to  do  so."  The  Déf- 
endant then  inscribed  tht  case  for  review,  assigning  the  fol- 
lowing  reasons  for  the  reversai  of  the  JudgmeMt.  Ist.  The  Déf- 
endant was  not  alletrcd  to  be  tlie  lessee  of  Plaintiff,  but  his 
employée.  2nd.  There  was  nothing  in  thedeclaration,  wliich 
disclosed  the  existence  of  a  lea.se,  or  agreement  équivalent 
ti\ereto,  as  refjuired  by  the  statute  under  which  the  action  was 
brought. 

Bekthelot,  J.  :  The  piincipal  que.stion  is  whether  this 
action  was  properly  brought  under  the  act  respecting  Icss^rs 
and  lessees,  C.  S.  L.  C,  Cap.  40.  The  16th  section  of  tliis  act 
.■^ays  that  "  persons  holding  real  propevty  by  permis.sion  of  the 
propri(>tor,  without  lease,  k/hiU  }>e  held  to  he  lesnees  and  Vtoinid 
to  pay  to  the  propriefcor  the  arniual  value  of  such  property, 
uud  their  term  of  holding  shall  expire  on  the  fii\st  day  of  May 
of  each  ycar,  &c.,  and  the  person  so  in  occupation  shall  be 
liable  to  ejectment  for  holding  over,  &c.,  or  for  any  of  the 
causes  mentioned  in  this  act."  In  section  1,  thèse  causes  are 
t'uumerated,  and  sub-section  4  states  that  the  les.sor  has  the 
l'ight  to  recover  possession  of  the  property  leas  'd,  when  there 
is  !i  cause  for  recision  of  the  lease.  &c.,  or  according  to  the 
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16th  section  wlien  there  ia  no  loasp.  Tnkin^  thèse  sections 
tof^ether,  I  think  Plaintitî' was  justiHed  in  bringing  lus  action 
nnder  this  act  to  ejeet  DetVndant,  when  tlie  latter  rei'used  to 
leave  aftor  receiving  a  niontlrs  notice. 

Smith,  J.  :  It  is  évident  that  the  i-elation  ot'  landlord  and 
tenant  existed  between  tlie  parties  mider  the  IGth  section  of 
the  act.  This  settles  the  whole  case.  The  Dot'enchvnt's  engage- 
ment and  tenancy  having  tei-niinated  at  the  expiration  ot"  the 
nifmth's  notice,   he  must  go  ont  of  tlie  pretnises. 

MoNK,  .].,  concurred.  «Tudgnient  confirnied.  (2  L.  C  L.  ./., 
p.  1S7;  15/.,  p.  42.) 

AKnoTT  &  Carter,  and  L.  N.  Benmamin,  for  the  Plaintiff". 

SénhVïAi,  &  Ryax,  for  th(!  Défendant. 
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Court  t)i'  Queen's  Bencii  (apPeal  side), 

Montréal,  Dec.  7,  l.SiîlJ. 

Présent  :  AvLWiN  J,,  Drum-Mond  .).,  Moxdelet,  J.,  und 

Badgi.ey  j. 

O'Heir   (Plaintiff  in   the  Court  below),  Appellant,  mid  Le- 
M(^INE  (Défendant  in  the  Court  below),  Respondent. 

Helii  :  Tliat,  in  an  action  en  hnrxage,  when  the  ownership  of  the 
riaiiitifris  ilonied  by  tlio  Uefendant,  tluî  Court  must  décide  that  ques- 
tion hefore  crdering  tl  a  appointnient  of  a  surveyor  to  niake  a  pUin  of 
the  properties. 

This  was  au  appeal  frorn  a  judgment  of  the  Superior  Court 
for  the  District  of  Richelieu,  reiidered  by  Laherge,  A.  J.,  on 
the  28th  of  June,  1804,  disinissing  Plaintitfs  action.  The 
action  was  en  Jmrmu/p,  bi'ought  by  Plaintiff.  as  proprietor  of 
a  certain  gore  of  land,  which  he  alleged  had  V)een  conceded  to 
niin  by  the  agent  of  the  Seigniory  of  Sorel,  by  deed  passod 
lOth  October,  1839.  The  Défendant,  whose  land  abuts  on 
the  gore  so  conceded  to  Plaintiff,  invoked,  by  his  plea,  a  pos- 
session of  thirty  years.  and  prayed  that  the  deed  of  con- 
cession lie  declared  fraudulent.  The  Plaintiff  answered 
specialh',  denying  that  there  had  been  any  fraud.  On  the 
.'iOth  il  une,  18(53,  the  t'ourt,  having  heard  the  parties,  ordered, 
ariint  fiiire  droit,  that  a  surveyor  be  uaïued  to  luatce  a  plan 
of  t'.e  property  in  contest.  The  report  of  the  surveyor  was 
hoinologated,  and  ou  the  24th  June,  ]8()4,  final  judgment  was 
r;;n(]ered,  dismissing  Plaintiffs  action  on  the  following 
grounds  :  That,   although   a   concession   had    been   made   to 
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Plaintiff's  auteur  of  the  Ityid  in  question,  yet,  neither  lie  nor 
lus  auteur  had  ever  taken  such  possession  as  vvas  reqnirod 
by  law.  Further,  that  it  appeared  Défendant  had  had  pos- 
session of  the  land  nnd,  tlierefore,  Plaintiff  had  no  ri^ht  to 
bring  an  action  ew  Imrnage.  Froin  this  judgnient,  Phiiiititl" 
appealed,  subniitting  that  the  deed  of  concession  was  a  valid 
and  sufficient  titUi  ;  that  the  thirty  years'  possession  oï 
Défendant  was  not  proved  ;  and  thnt  lie,  PlaintiH",  had  exer- 
cisi.'d  lus  right  of  ])roperty  by  cutting  wood  upon  the  land, 
which  was  still  in  a  wild  state.  It  was  also  t)bjected  that  the 
report  of  the  surveyor  weiit  bcyond  the  anthority  given  in 
the  interlocutory  judgnient,  and  should  hâve  lieon  set 
aside. 

MoNDELET,  J.  :  We  think  that  Plaintiff  lias  sufficiently 
provecj,.  liis  possession,  and  that  the  judgnient  niust  <ie  re- 
veràed.  The  following  is  the  substance  of  the  judgnient  as 
recorded  :  "  Considoriiig  thnt  Ajipellant  lias  a  right  to  deniand 
a  bornage,  and  that  lie  has  niade  proof  of  liis  possession,  and 
that  the  Court  below  was  in  error  wlien,  by  its  interloeutory 
judgnient,  it  ordered  the  appointiiieiit  of  a  surveyor,  avant 
faire  droit,  to  prépare  a  plan  or  description  of  the  property  : 
and  that  there  was  error  in  the  tinal  judgnient  disniissing 
Plaintiff's  action,  the  Court  sets  aside  and  annuls  said  judg- 
nients,  and  orders  that  a  sworn  surveyor  be  nanied  by  the 
parties  within  fifteen  days,  or  otherwise  to  be  nanied  by  the 
Court,  to  proceed  to  draw  a  dividing  line  between  the  l'es- 
pective  properties  ;  the  Respondent  to  pay  the  costs  of  appeal, 
the  costs  of  the  Court  l»elow  to  lie  reserved." 

Aylwix,  Drummoxd  and  Badglev,  JJ.,  concurred  in  the 
judgnient.  (2  L  C.  L.  J.,  p.  1  î)9.^ 

.1.  ARMSTJi()X(;,  for  the  Apjiellant. 

Lafrenaye  and  Bruneai',  for  the  Hespondents. 
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PAROL   TESTUONY.-DISTRACTION  DE   FRAIS. 

Circuit  Court,  Brome  Co.,  dan.  20, 18fi7. 
Présent:  Johnson,,!. 
Eastman  es.  Rolland  «/*««  Holins. 

l'aiol  ti stiinoiiy  w as  receivod  to  prove  a  verbal  a^roeineiit  exteMilin<r 
lerin-<  nfa  written  coiitract  tilt^l  iii  the  nause,  afl'i»(;tinir  a  sut»  aliovn  $riO. 

Cd-^ts  rtcriwillowwl  I icfiMuluiit  in  an  action  upon  a  i)ritnii8S()ry  note, 
npi  M  proof  that  l'iaintilla^o-i'od,  aftc.r  the  institution  of  tlie  action,  to 
withdruw  the  saiiie,  on  pavinent  of  <leht  iilone,  altiion^h  tlie  (lel)t  wa.s 
iiiit  paid  ut  tliere.nderinjr  of  juti^nient,  and  under  circunistances,  l'iaiii- 
titrir  attoniey  was  notallowed  di»lruction  de  frais. 
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This  was  an  action  upou  »i  promissory  note  for  .Di5H.  De- 
fendant  pleaded,  Ist,  an  a<,a'eenient  hy  Plaintiff  to  extend 
tinie  of  paynient  three  of  six  nionths  or  longer,  previoiis  t<t 
tlie  institution  of  tlie  action  ;  also,  a  promise  on  the  part  of 
Plaintitf  to  vvithdraw  action  and  pay  his  costs  :  concluding  by 
tender  of  debt,  vvithout  depositing  the  sanie  in  Court.  Tvvo 
witnesses  were  exaniined  to  prove  plea  under  objection  of 
Plaintift's  counsel.  By  one  of  the  witnesses,  it  was  proved 
that  Plaintiff  had  agreed,  betw«;en  the  service  of  writ  and 
return,  to  vvithdraw  the  suit  and  pay  the  costs,  pn»vided 
Défendant  would  pay  the  debt.  The  debt  was  not  paid,  and 
the  action  was  thereupon  returned  inU)  Court. 

Johnson,  .1.,  in  rendering  judgnient,  said  that  Plaintiff, 
having  agreed  to  exti^nd  the  tiine  of  paynient,  niust  be  held  to 
his  agreement.  Judgnient  for  debt  only.  Before  the  C'ourt 
rose,  upon  application  of  Defendant's  counsd,  costs  wen- 
awarded  against  the  Plaintiff. 

Plaintiffs  Attornev,  bv  his  déclaration,  denianded  disfrav- 
tùni  de  frais.  He  subinitted  this  point  to  the  Court,  and 
insisted  upi>n  his  right  for  dlstnicdon,  it  being  personal  and 
vested  in  him.  The  C'ourt  held  the  ct>ntrary.  Vide  Sfit/iiy 
V.  Stigni/  (1),  Conreiw  and  Clark  (2).   (2  L  C.  L.  /.,  p.  2'Hi.') 

,J.  B.  Lay,  for  the  Plaintiff. 

E.  KacK'OT.  for  the  Défendant. 
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l|  Les  parties  à  une  action,  pour  alimenta,  mieuU'-e  iii  forma  piiiipirix,  i\iù, 
avant  rapport,  on  viennent  à  un  aceoniniodenient,  ne  peuvent  traii.siiçer'  .sur  les 
frai.s,  loi-.sciue  le  proeureni'  a,  par  l'action  même,  denuindé  la  distraction  de.s 
tlt-ltens.  {Sliiini/  vs.  Slii/ni/,  C.  H.  K..  Québec,  l«4'2.  2  R.  de  L.,  p.  l'20.  et 
2  R.  .).  R.  Q.,  p.  178.)  ' 

Dana  la  cause  «le  Pi'lltthr  vs.  Landry,  V.  H.  R. ,  1836,  il  a  été  foi'niellenient 
ilécidé  i[\ie  les  paities  n'a\aient  pu  transiger  sur  les  frais  au  préjiulice  du 
procureur.  (2  R.  .1.  R.  (}..  j).  178.) 

Dans  la  cause  de  iîHiii/  vs.  (lu'tjf.  1845,  (jui  était  aussi  une  action  pour  ail 
nients  intentée  iii  forme  pnirpi  ris,  et  dans  la{]uelle  le  procureur  deniamlail 
la  distraction  des  dépens,  la  cour  a  déi'laré  (jue  les  parties  pouvaient,  sons  ce* 
circonstances,  transiger  sur  le  princijial  et  les  frais.  (2  R.  .1.  R.  Q.,  ]).  178.) 

(2)  Les  procureurs  peuvent,  jwr  motion,  demander  et  obtenir  en  appel  la 
Jistriu.'tion  des  frais  encourus  en  cour  inférieure.  (Coiiri'rxt  t't  CInrk,  ('.  I>. 
R.  en  appel.  Montiéal,  1er  Septembre,  1862,  Lafontaink,  .1.  en  V.,  Aviavin. 
J.,  Dtv.vi..  .1.,  Mkkedit».  .1..  MoNDKLKT,  .1.,  12  D.  T.  R.  ('..  p.  402.  et  11 
R.  .1.  R.  (^.,  ]..  113.) 
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PRACTICE.-APPEAL.-FIIfAL  JUDOHENT. 

(V)Uin'  OK  Qiken's  Bexch,  in  Ai'I'Eal, 

Montréal,  Mardi  4tli,  iHiu. 

Présent:  I)uval,C..I.,  Ayi<\mn,J.,  J)ih\imond,.J.,  Had(J1,kv,J., 

and  MoNDELET,  J. 

T.WLOR  vu.  Ml'LLlN. 

A  judgment  liaviiig  been  rendered  by  the  Sni)eri or  Court,  uiuler  tho 
Municipal  Aol  of  Lower  Caniida,  the  Défendant  inscribed  the  case  for 
hearing  in  review.  Thp  Court  of  Ueview,  on  motion,  rojccted  tiio 
inscription.  Tlio  Défendant  having  inoved  fjr  leave  to  appeaj  froni  this 
judgnient,  as  froni  an  interlocutory  judgnient. 

Held  :  ïhat  the  judgment  of  the  Court  of  Hoview  rejeeting  tiio 
inscription  was  a  final  judgment,  and  could  only  be  appealed  from  as 
such. 

Devlin,  for  ])efen<lant,  James  E.  Mullin,  uiovod  for 
leave  to  appeal  froni  an  interlocutory  judgment  rendered 
by  the  Court  of  Review,  in  Deceniber  last.  The  action 
luid  l)een  broufjjht  for  the  purpose  of  expelling  Mr.  Mullin 
from  lus  seat  in  the  City  (  ouncil  t)f  Montréal,  and  a 
judgment  of  expulsion  was  rendered  in  the  Superior  Court 
l)y  Monk,  J.  TIuï  Défendant  inscribed  this  judgment  for 
review,  but,  in  December  last,  the  Court  of  Review,  holding, 
tliat  the  judgment  was  not  susceptible  of  revision,  granted 
Plaintiff's  motion  that  the  inscription  be  rejected.  It  was 
from  this  judgment  of  the  t'ourt  of  Review,  that  Défendant 
asked  leave  to  appeal.  (Du val,  C.  J.  :  "  How  can  you considéra 
judgment,  which  excluded  you  from  Ijeing  heard,  as  an  inter- 
locutory judgment  ^  It  must  be  treated  as  a  final  judgment.") 
Cnder  the  statute  we  hâve  no  right  to  an  appeal  de  plcuiu,  as 
the  l'iglit  to  appeal  from  judgments  under  the  Municipal  Act 
lias  been  taken  away. 

Duval,  C  j.  :  The  right  of  appeal  was  taken  away  by  the 
Législature,  on  public  groinids.  It  is  evidently  of  the  greatest 
importance  that  thèse  cases  slumld  be  disposed  of,  with  the 
utinost  despatch  consistent  with  the  rights  of  the  parties.  For 
il  dozen  seats  mightle  contested  and,  in  the  meantime,  how 
Could  the  business  of  the  city  be  carried  on  / 

Abhott,  Q.  c,  for  the  Plaintift":  The  judgment  of  the  Court 
of  Review  was  manifestly  final. 

Dr  VAL,  C.  J.  The  Court  is  unanimous  that  the  judgment  of 
the  Court  of  Review  was  a  final  judgment,  and,  con.se(pientlv, 
the  motion  of  the  Défendant,  asking  leave  to  appeal  from  it 
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US  froin  an  interlocutory  jud^ment,  imist  be  disinisscd  witli 
costs.  (2  L  a  L  J.,  p.  -Jf)!)'.) 

Ahmot'I',  <^.  (l,  foi-  tlu;  Plaintif}'. 

J)i:vi-IN,  for  tlic  Défendant. 


PATHENT.-DEFIOIElfCT  IN  PACKAGES  OF  SILVER. 

Circuit  Court,  Québec,  Nov.  24,  IcSOG. 
Présent:  Stuart,  J. 
Hrown  *w.  The  Qukuec  Bank. 

HeUl  ■■  That  l)ankin|ï  institutions  are  not  liable  for  any  dofiiMt  in 
|)a('ka>;evS  of  sllver  paid  ont  by  tlieni,  unluhs  the  sllver  he  counted  anti 
thc  déficit  inade  i^nown  beforc  tlie  pac  kaj^es  aro  taken  from  tiie  bank. 

Tbis  was  an  action   brou^lit   tu  recover  .':<2(),  wbicb   was 
elainied  as  so  niiicb  nioney  wbicli  tbe  Jiank  bad  sbort  paid  on 
a  cbeque.    It  appeaj-s  tbat  a  cbeque  for  !iiy>30  was  drawn  and, 
on  présentation  of  it,  ei^bt  packaj^es,  said  to  contain  $100  each, 
and  tbree  packajrcs  contjiining  ten  doUars  eacb,  were  paid  to 
tlu"  clerk  presenting  tbe  cbeque.    Tbe  nioney  was  taken  froni 
tlie   bankinpf-lu)us«  witbout  beinja^  counted  ;  but,  witbin  ten 
niiinites,  tbe  packa^i;es  were  counted  over  at  a  brokers  office 
and  one  of  tbe  !i?lOO  packa)L(es  was  found  to  contain  but  8H(). 
Tbe    cb'rk    returned    to   tbe    Bank    witb    tbe    pîickage,  and 
deman^ed  tbe  S20.    Tbe  Bank  refused  to  entertain  tlie  claim. 
At  tbe  en(|uête,  tbe  fact  of  tbe  deficiency  was  clearly  prove<l 
and,  in  arguing  tbe  case,  tbe  counsel  for  Plaintiti'  urged,  tbat 
tbe   oïdy  (juestion  to  be  decided  in  tbis  cfise  was  wbetber 
lMai?itift'  did  or  did   not  recoivn^  froni  tbe  bank  tbe  aniount 
specified  in  bis  cbeque.   It  was  clearly  proved  tbat  be  did  not, 
and  tbat  tbere  was  still  .^20  due  on  tbe  cbeque.    It  was  cleai-, 
tberefore,  tbat  Plaintitt'  ougbt  to  bave  tbat  suni,  and  tbat  tbe 
(Jluebec  Bank  ougbt  not  to  i)e  allowed  to  violate  tbe  well- 
known  principle  of  law  :    Personne  ne  peut  senricinr  aax 
(léj>e.ns  d'dutrui.  For  Défendants,  it  was  ui'getl  tbat,  if  Plain- 
titf"s  deniand  was  niaintained,   it  would  open  a  way  tt)  unli- 
iiiited   fraud,  anil  tbat  tbe  ends  of  justice  would  be  Witter 
acconijilisbed    by    releasing    banks  from    liability    for    any 
deficiency  in  packages  of  silver  paid  out  by  tbem,  uniess  tbe 
sanie  was  ascertained  at  tbe  counter  of  tbe  bank,  even  tbougb, 
in  some  cases,  individuals  sbould  sufier.  It  was  argued  also 
tbat  tbe  fact  of  tbe  foUowing  notice  baving  been  stuck  up  in 
proininent  })laces  about  tbe  bank  in  large  printed  letters,  was 
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a  sufficiunt  ground  t'or  the  (lisuiis.su]  of  Plaintitf' s  jvction,  it 
formini^,  a.s  was  maititained,  a  (juasi-coiitiiurt  hetweeii  tlic 
baiik  and  parties  doaling  witl»  it,  wlio  tlius  had  a  kri()\yled^e 
ot"  the  cuatoin  of  thc  bank.  TIk-  notice  was  in  thèse  words  : 
"  Parties  arc;  re(|ueste<l  to  count  nioney  paid  at  the  countei- 
beforo  tho  same  is  taken  froni  it,  as  the  l)ank  will  iiot  hold 
itself  responsibh)  for  any  deticiency  in  silver,  or  in  tiie  pay- 
n»cnt  of  notes,  after  the  .same  havt;  been  taken  froni  the 
counter." 

Stuakt,  .].:  Althoujfh  the  aniouiit  involved  in  this  action 
is  sniall,  still  it  is  one  of  sonie  intercst  and  importance  to  the 
mercantile  community  in  f^eneral,  an<l  more  especially  to 
money  and  exchan<fe  V»rokers  ;  and  it  is  aftei- mature  délibé- 
ration that  I  hâve  corne  to  the  conclusion  that  jud<^uibnt 
oujifht  to  be  given  in  favour  of  Defentiants  ;  for,  did  l  décide 
othervvise,  the  ca.se,  as  a  précèdent,  would  ojjcn  the  way  to  niany 
Frauds,  by  dishonest  persons  obtainiii}^  nioneys  from  banking 
ortices.  Mureover,  it  lias  bcen  seeii  to  be  the  gênerai  and  well- 
kiiown  custoiii  of  the  banks  not  to  make  good  deficiencies, 
which  hâve  not  been  noted  before  tho  nioney  bas  been  taken 
from  their  counter  ;  mid  this  custom  the  Québec  Bank  further 
upheld  by  the  notices,  referred  to  in  the  pleadings,  which 
were  posted  up  in  conspicuous  places  about  the  bank.  He- 
si<les,  the  rule  is  made  and  act(;d  u])on  in  the  intertst  of  both 
partit  s  ;  for,  if  there  were  a  surplus  instead  of  a  deticiency  in 
the  amount  delivered,  the  erroi*,  being  discovered  before  the 
eyes  of  one  of  the  banks  employées,  would  l>e  more  likely  to 
be  rectitied  than  if  only  found  out  .sometime  afterwards, 
when  the  overplus  might  easily  be  a.scribe<l  to  .some  other 
cause.  For  the.se  rea.sons,  tlH'refore,  the  PlaintiH's  n;'tion  is 
(lismis.sed  with  costs.  (2  A.  C.  L.  ./.,  p.  253.) 

.Stuart  and  MliRi'HV,  for  the  Plaintifls. 

F.  C.  Vannovous,  for  the  Défendants. 
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LEASE—  INJURT  TO  PREMISES  BT  FIRE.-ACTION  BT  TENANT 
TO  BE  REINSTATED. 

Court  ov  (.^ueen's  Benuh,  in  Apfeal, 

Montréal,  7th  Mardi,  1867. 

Présent  :   Aylwin,  ,j.  ( dinsidcni ),  DhummoiÇd,  J.,  Hadgley,  .1. 

and  MoNDELET,  J. 

Samuei.s,  Flaintiff'  in  the  Court  helow,   Appellant,  and  Ro- 
DIEH,  Défendant  in  the  Court  below,  Kespondent. 

Wliere  a  lire,  oiuMirrinj;  dnriii^'  the  loiisc,  leiuIerH  the  promises  leasod 
tempurarily  iminhabitable,  hnt  doos  not  lolally  dostroy  them,  tlie  ten- 
ant is  eiititled  to  liuld  possession,  and  to  résume  occupation  ofthe  pre- 
mises  assoon  as  repaired. 

A  tenant,  wlio  is  bound  by  tiie  lease  to  niake  ail  repairs  liin\Hell',  is 
iiol  bound  to  repair  tiie  preniises  ilserionsly  daniaged  lày  an  accidentai 
lire. 

This  was  an  appeal  from  a  judgnient  oi'  the  Superior  (Jourt, 
rendei-ed  hy  MoN'K,  J.,  on  the  âOth  of  Septenibei',  18«)5,  dis- 
niissing  IMaintiirs  action  vvith  costs.  Tlif  action  was  instituted 
hy  Plaintitt",  under  the  Lessor  and  Lesseo's  Act,  to  eoiiipel  l)e- 
fentlant  to  restcre  to  PhiintiH'  pos.session  of  a  shop  and  dwell- 
in<^^  in  N'otre-J)anie  Street,  Montréal,  vvhich  Plaintif!  had 
leased  froni  Defonilant,  for  tive  years  from  the  Ist  of  May, 
I8(il,  and  of  which  leased  premise.s,  Kespondent  had  illegally 
resuuied  possession  more  than  a  year  before  the  expijation  of 
the  lease.  The  Plaintitt'  aiso  claimed  £150  damages.  To  tins 
action,  Défendant  pleaded.  1.  An  offer  on  the  part  of  Plaintitf 
to  give  up  the  lea.sed  prennses.  2  ;  that,  on  the  night  of  the 
24th  of  Februarv,  180,5,  a  tire  broke  out  in  the  interior  of  the 
building  leased,  causirig  so  mucli  damage  that  Plaintitf  left  it. 
and  Defentlant  at  once  took  possession  for  the  [)urpose  of  re- 
paii'ing  the  preniises;  that  the  destruction  of  tho  shop  and 
«hvelling  was  so  nearly  complète  as  to  put  an  end  to  the 
lease,  especially  as  Défendant  wished  to  enlarge,  improve, 
and  rebuild  the  shop  and  dvvelling,  so  as  to  receive  a  higher 
rent  therefor  ;  3.  that  Plaintitt  had  not  taken  due  care  of  tln' 
lea.sed  premises,  but  .sometime  Vtefore  the  ttie  had  negligently 
sutt'ei'ed  them  to  be  inundated  with  water  :  that  the  tire  took 
place  through  the  fault  of  Plaintitt',  (.r  of  some  one  in  his  eni- 
ploy,  and  destroyed  so  njuch  of  the  interior  of  the  building  as 
to  render  it  untenantable  ;  that  Plaintitt'  was  a  careless  ten- 
ant, and  the  circumstances  of  the  tire  were  such  that  the  In- 
surance Companies  refused  to  insure  the  premises  anew  d' 
Plaintitt' reinained  in  possession.  The  action  was  dismissed  \\\ 
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tlie  Court  below,  Mr.  Justice  MoXK  Ijiiing  of  opinion  that 
Flaintitf  luul  failed  to  estahlish  liis  case,  and  particularly  that 
he  had  not  proved  that  Défendant  took  possession  of  the 
l(jased  j)reuii8es  by  force  or  against  Plaintirt''s  will  ;  and,  fur- 
ther,  that,  under  the  circumstanees,  Défendant  was  justitied 
in  taking  possession  of  the  preniises.  From  this  judguient 
Plaintif!"  appealed. 

Aylwin,  J.  :  I  hâve  to  ditf'er  from  the  uiajority  in  this  case, 
'i^he  évidence  of  Teulon,  bookkeeper  of  Sadlier  &  Co.,  shows 
that,  in  November  ])receding  the  fii'e,  part  of  the  stock  of 
SadHer  &  Co.,  was  daniaged  by  water  coniing  fixnn  the  upper 
story  of  Piaintitf's  dwelliug.  Teulon  went  to  Plaintifi's  store 
and  aiîked  hiui  to  pay  for  the  damage,  Imt  Plaintitl' ansvvered 
that  he  was  sorry,  but  it  was  not  in  his  power  to  ofier  com- 
pensation ;  that  since  he  had  been  in  that  shop  he  had  been 
losing  nioney.  Teukjn  looked  round  his  store,  but  dit  not  cou- 
sider  that  it  was  worth  while  taking  proceedings,  as  the  stock 
did  not  appear  of  sufficient  value.  The  déclaration  does  not 
say  one  word  about  the  tire.  The  Plaintif!' merely  allèges  that 
lie  had  been  violently  tlispossessed  of  the  preniises,  and  clainis 
to  be  ])ut  in  possession.  There  is  not  a  word  about  repaii's 
being  required.  It  is  only  by  a  spécial  answer  that  Plaintif!' 
allèges  that  the  fire  was  accidentai  ;  that  Défendant  refused 
to  repair  the  building  and  took  posse.ssion  when  Plaintiff 
teiiiporarily  quitted  it.  The  spécial  answer  is  a  complète 
ih'parture  t'ror  «  pleadiug.  It  contains  allégations  which  should 
hâve  been  made  in  the  déclaration.  It  should  therefore  hâve 
been  set  aside.  No  attempt  has  been  made  on  the  part  of 
Appellant  to  prove  in  what  way  the  fire  occurred.  1  am  of 
opinion  that,  even  if  the  déclaration  had  been  properly  drawn, 
tlie  judgment  should  hâve  lieen  coufirmed  on  the  évidence. 

^l(>NI)ELET,  iJ.  :  I  am  always  disposed  to  confirm,  when  it  is 
possible  to  do  so,  but,  hère,  I  think  the  reason  of  appeal  are 
sufficient  to  reverse  the  judgment  of  thtî  Court  below.  Sa- 
lauels  is  proved  to  be  an  honest,  industrious  man.  It  cannot 
be  doubted,  for  one  moment,  that  the  premises  became  unin- 
habitable  in  conséquence  of  the  fire,  and  although  Saniuels  by 
his  lease  was  bound  to  make  re pairs,  yet,  this  stipulation  in 
tlie  lease  could  not  be  made  to  refer  to  the  repaiis  of  the 
liuu.se  after  a  fire.  The  damages,  however,  will  be  restricted 
to  £50. 

Haixjlev,  J.  :  The  facts  of  this  case  are  as  follows  :  Samuels 
ieased  the  premises.  a  shop  with  dwelliiigabove,  from  Kodier, 
for  five  years.  He  took  possession  and  continued  his  tenancy 
uutil  the  27th  of  Feliruary,  1805.  On  the  night  of  the  24th— 
•2r)tli  February,  1805.  a  Hre  occurred  in  the  shop,  which 
injured  it  very  much,  and  prevented  the  Défendants  use  of  it 
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uiitil  rcpaircd.  The  saine  tiro  (ixtciKlod  to  tlu*  ilwellin^'  nb()v«\ 
wliicli  WHH  not  imich  injurcd  in  itsclf,  oxccpt  tliat  the  wiiidows 
wcrc  brokcn,  a  oircutnstaiict'  not  conducivc  to  a  tcnant's  coin- 
i'oi't  durinj^  tho  winter  nionth  of  Kobruary.  Durin^  Iiîh  tenan- 
cy  tlic  Défendant  laid  ont  l*li(){)  in  iinprovernentH,  and,  durinp 
ail  tliat  tinie,  tlie  landlord  carefnlly  ahstained  froni  lireakiny; 
tlie  conditions  of  the  lease  which  specially  relieved  hini  froni 
niakin^'  any  repairH.  On  the  S/îth  of  Kebrnary,  Snninel.s  cIohimI 
tln!  sliop  entmnces,  and  the  stock  in  the  .shop,  and  the  house- 
hold  furniture  in  the  dwellinj^  ahove,  reniained  there  until 
the  2î)th,  wh(Mi  the  insuranci^  survey  was  held.  'l'he  resuit  of 
the  survey  was  tlie  paynient  to  San)U«Os  of  his  insurance, 
$1,000,  whilst  the  landlord  secured  indenmity  to  the  extent 
of  S(iOO  for  daniarfes  sull'ered,  includin^^  of  course  in  the  l'sti- 
niate  the  injurml  iniprovements  eflected  by  Sanuiels.  The 
landlord  took  possession  of  the  premises  for  tlu;  purpose  of 
repairinf^  theni,  and  thoae  repairs  niij^ht  bave  taken  four  or 
fixe  wetîks.  He  heul  the  pre?nises  froni  the  day  after  the  tire, 
and,  at  once,  took  |irt  cautions  as  a  prudent  nian  to  iniprove 
bis  position.  His  in.su.'ance  indemnity  secun'd  him  aji^ainst 
any  possible  loss,  but  tlu^  opportunity  was  taken  to  increase 
his  rent.  Sainuels  waa  to  pay  £100  ))er  annum  duriiifj  his 
lease,  which  wanted  fourteen  nionths  to  complète  fiom  the 
(lato  of  the  fire.  So,  on  the  tirst  of  Mardi,  tlie  landlord  lease<l 
thèse  premises  as  they  were  to  the  neighborinp  bonksellers, 
Sadiier  &  Co.,  for  i^lOO  additional  to  Sanuiels'  rent,  and 
oblif^ed  Saillier  to  niake  the  repairs,  if  Saniuels  sbould  require 
tbeni.  This  beinrj  satisfactorily  settled,  havin^  receive(i,  on 
the  15th  March,  a  protest  and  deniand  froni  Saniuels  to  repair 
and  ^ive  liini  up  the  premises,  the  landlord,  on  the  next  day, 
the  i6th,  return.s  the  coniplimentary  protest  by  another,  in 
which  he  distinctly  inforins  his  tenant  of  bis  intention  to 
retaiii  absolute  possession  and  to  exclude  him  alto^'ether.  Tn 
this  state  of  tliin^s,  Saniuels'  action  is  brouffht  for  jioBsessioii 
of  the  premises  as  they  wore  when  this  adverse  possession 
was  taken,  on  the  27tli  of  February.  The  plea  bas  set  ont 
several  facts  :  First,  l'iaintiff's  offer  to  fçive  up  the  premises 
to  the  landlord.  This  bas  not  been  proved.  Second,  that  the 
premises  were  so  niuch  injured  by  the  fire  that  Dtifendaiit 
took  possession  to  repaii*.  Third,  that  the  destruction  of  tlic 
shop  and  dwelling  was  so  nearly  complète  as  to  put  an  end  to 
the  lease.  T'his  bas  not  been  sup})orted  by  proof.  Fourth,  I)e- 
fendant's  wish  to  eiilar^e  the  premises.  This  is  dispr^ved  by 
liis  ()wn  acts.  Fifth,  that  Plaintitf  was  a  careleas  tenant,  and 
référence  bas  been  made  to  injury  caused  by  water  in  the 
November  previous.  But  Défendant  never  took  any  steps  bi 
roniovo  bis  tenant,  and  personally  made  no  coinplaint.    AU 
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tlu'  oltjoctions  pleadt'fl  fail  ot'  bciiiir  substantiated,  (txcept  one  : 
tliat  Défendant  touk  possession  of  the  injured  preinisos  /or 
tJie  parpuse  of  rei»nrs.  'l'Iie  action  i»  in  forcil)le  di.spossession 
iind  oustc!!',  and  prays  to  recover  possession  ot"  tlu^  [)reudses  as 
wlien  tliey  were  taken  hy  th»;  landlord.  The  answer  ot'  Défen- 
dant is  :  "  yv.n,  I  did  take  possession,  Imt  I  diil  so  for  tlu!  pnr- 
pose  of  repairiuff  tliein."  He  then  exhiliited  Ijis  purpost^  and 
nitent  liy,  ut  once,  leasincr  tliein  to  Sadiier,  ov«îr  Saniueis'  liead, 
;j;ivinif  Sadli(!r  immédiate  possession,  and  a  few  days  after 
notifyin^  Samnels  that  lie  sliould  not  roenter.  'l'Iie  Plaintiti' 
n^plies  tliat  liis  al)andonin<ait  was  teinporaiy,  t!at  the  repairs 
mi^lit  l»e  inade  liy  Défendant  ;  tliat  Defondant  retained 
wron^fu!  possession,  then;  Ixùn;^  fourteen  luonths  of  the  lease 
to  rnn.  The  state  of  the  premises  was  tliat  the  stock  in  tlin 
shop  was  much  injureil,  the  lar^e  show  window  and  doors, 
hack  and  front,  hroken,  tho  shi;lvin((,  connter  and  drawors 
iiijnred,  tlu;  «Iwellinj^  partially  injured  in  the  rear,  part  of  the 
tloor  on  the  uinlersidc;  scoi-ched,  and  the  Windows  ail  bi'oken  ; 
tho  walls  ail  reniained  ^ood,  as  well  as  the  partitions  and 
eeilinjLîH.  Tliis  condition  of  premises  is  what  Diîfendant  calls, 
tiM'  iiearly  complète  destrnction  of  the  shop  and  dwolliii^  hy 
tire,  wherel)y  the  lease  was  (iiided.  It  does  s(!eiii  quite  clear 
that  tliis  did  not  constitute  a  destruction,  ahsointe,  or  an 
iipproximate  destrnction,  or  any  hut  a  very  partial  injnry, 
which  could  hâve  hecMi  repaired  as  proved  in  three  or  four 
weeks,  and  which  Défendant,  by  lus  ploa,  declared  it  to  be  liis 
intention  to  etfect.  It  is  trne  that  by  the  lease  Plaintiff  was 
to  niake  ail  rt'[)airs,  but  tliis  clausi;  surely  did  not  extend 
beyond  what  the  parties  contenipiateil  at  the  timct.  They  did 
Ilot  conteniplate  the  occurnMice  of  a  tîi'(^:  for,  in  such  case,  tho 
tinant  wouîd  bave  been  Itound  to  r<;build  and  reinstate  the 
ciitire  premises,  if  (jntirely  destroyed.  If  they  did  not  contem- 
plati!  this  extrême,  neithei-  did  they  the  ])artial  loss  by  Hre. 
The  leiise  shows  that  the  parties  contemplated  tli(!  use  and 
onjoyment  of  the  ])remises  diirin;^  tli<!  period  of  the  lease, 
during  whicli  occupati(m  and  onjoyment  the  tenant  was  to 
kccp  theiii  in  oi'der,  aiid,  if  lie  needed  changes  or  impr()ve- 
iiients,  lie  was  to  iiiake  tlieiii  himself.  It  is  manifest  that  then; 
was  no  such  damage  as  to  break  the  lease,  and  no  such  absoluto 
ahandonment  as  tojustify  Defendant's  after  détermination  to 
])()ssL'Ss  adversely.  Neithei-  tho  facts  nor  law  in  this  case  are 
iiitricate  or  dlHicult,  and  tho  roniaining  points  niay  be  V>rietly 
«lisposed  of.  Pothier,  Louage,  Nu  l'J4,  says  tha't  ordinarily  "  les 
incendies  arrivent  par  la  faute  des  personne  qui  demeurent 
dîuis  les  maisons/'  W bon  a  tire  occurs,  it  is  "  facilement  pré- 
sumé arrivé  par  la  faute  du  locataire."  This  inay  be  taken  as 
true,  bocause  if-  a  fire  occurs  in  an  occupied  house,  it  can  only 
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occur  by  the  lusgMpfi'ticc  or  wickc^diiusM  of  tlu-  occupants,  Mut 
Pothior  iscarcful  to  iimk(!  Iiis  luithority  or  dictuiii  rost  upoii  a 
prcsumption,  a  Htron^  otio  ccrtaitily,  but  still  oiily  a  pi'ttHUinp- 
tion.  Il  ed  fiicilettu'nt  f>rénitmë,  but,  in  tliu  nt;xt  linc,  h»;  shows 
iii  plain  langua^c  how  this  presuniptiou  is  liablc  to  l)o  sut  asidci  : 
à  'tiiotiiK  qu'il  iw  j iiyst itlc  (jtw  l'inreinl.i.c  ('>*t  arrivé ixir  ni)  cd.s 
fortuit."  rho  tt'stiuiouy  iii  the  case  clearly  cstablishos  tho 
accidc^iital  nature  of  th(*  firo.  Notwithstaiiding  the  insinuations 
of  det'on<hnit's  witnesses,  the  presumption  aj^jainst  phiintitt'has 
been  clearly  relaitted.  With  thèse  (txphinations,  tlu^  cpiestion 
turns  upon  the  loss  .suffercd  by  the  tenant.  His  lease  had 
fourtteu  nionths  to  run  ;  ont  of  this  niust  l)e  taken  th((  tinic^ 
re(|uired  for  repairs,  say  one  nionth,  VVliat,  tlien,  are  his  dam- 
ages, and  how  does  he  establish  theni  ;'  A  lunnber  of  tlie  mitst 
respectable  tradespeople  in  the  city  hâve  given  their  testiniony 
in  Samuel's  favor.  They  base  their  calcuhitions  of  (hiinage 
upon  the  suppovsed  results  of  tlie  defendant's  business.  They 
state  that  he  iiiaintained  his  faniily  and  kept  up  his  estab- 
lislnnent  respectably  ;  and  that  .£250  per  anniun  nni.st  hav«' 
boen  required  to  do  this.  His  insurance  for  stock  was  ^1000, 
but  the  value  niay  not  hâve  lieen  fully  cov<a'e  I.  I  bave  had 
great  doubts  upon  this  part  of  the  case;  none  upon  the  injus- 
tice of  the  'andlord's  conduct.  Looking  at  the  vvhole  case,  the 
increa?ed  rent  obtained  for  tli(î  promises  for  the  fourteen 
months  to  run,  and  the  plaintitt'being  kept  ont  of  business  for 
want  of  his  promises  for  that  time,  I  aiii  disposed  to  concur  in 
rever.sing  the  judgment,  and  allowing  the  defei;dant  £50  dam- 
ages, with  costs. 

DilUMMoND,  J.  :  I  thing  the  charge  made  again.st  plaintiff',  of 
having  lighted  the  lires  of  destruction  in  the  heart  of  a  sleep- 
ing  city,  is  one  of  tho.se  accusations  with  cannot  be  too  severe- 
ly  censured,  if  unsupported  by  proof.  The  fact  is  that  the  plain- 
titt'had  great  difficulty  in  savinghis  own  life,  and  his  family  had 
to  be  got  out  of  the  second  story  window.  The  rétention  of  the 
premises  by  the  défendant  was  just  as  much  a  forcible  dispos.ses- 
.sion,  as  if,  while  a  man  is  away  at  the  seaside  with  his  fauiily, 
some  one  enters  his  empty  liouse  in  the  city  and  refuses  to 
give  up  possession.  As  Mr.  Justice  Badgley  lias  remarked,  the 
action  is  what  in  England  would  be  called  an  ousier.  Theonly 
diftlculty  is  as  to  the  amount  of  damages.  I  would  hâve  been 
disposed  to  give  £150,  but  in  or  1er  that  a  judgment  may  be 
rendered  in  plaintitf's  favor,  I  concur  in  the  judgment  giving 
him  £50. 

The  judgment  was  as  follows  :  "  Considei'ing  that,  by  a 
notarial  deed,  bearing  date  the  25th  of  February,  18()1,  respon- 
dent  leased  to  appellant  for  live  years,  from  Ist  May,  1861,  to 
Ist  May,  18(56,  a  shop  and  dwelling  house,  in  Notre-Dame 
8treet,  Montréal,  in  which  appelant  continued  to  réside  and  to 
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carry  ou  business,  as  a  Imtter  and  furrier,  uutil  the  said  pre- 
uiises  wcrt'  iiijured  and  reudered  for  a  tiuie  uuiuhabitablo  by 
a  tir»'  which  occurred  therein  ou  the  ni^ht  of  tlie  24th  25th 
of  Kt'bruary,  iHOf),  viz.  fourtenu  uionths  and  thrt'L>  days  lefort- 
tht^  expiration  of  the  said  lease  :  Cousidorin^'  that  it  is  to  b»* 
inftirred,  froiu  the  évidence,  that  tlie  said  tire  was  accidentai, 
and  that  it  is  uot  proved  that  it  was  causi'd,  either  by  the  act 
or  nejçlect  of  the  appellant,  orof  auy  i)erson  in  liis  eniploy,  or 
residinij  on  the  said  preiuises  :  Consiclerinj,'  that,  inasmuch  as 
the  said  tire  did  uot  totally  destroy  the  said  preunses,  but  niere- 
ly  injure»!  tlieni,  ko  as  to  render  thein  teniperarily  uutenantabie, 
the  said  api)ellaiit  still  continued  to  b«'  in  the  lej^al  possession 
ther»!of  after  the  said  tire,  and  left  theni,  after  havingcarefully 
clos»!d  tlieni  up,  with  the  intt'ution  of  reti'.rning  thereto  and 
continuin^  lus  business  therein,  so  soon  as  the  respondent  had 
leatored  theni  to  an  equally  t<'nantable  condition  as  they  vvere 
in  on  the  tsve  of  the  said  fire,  as  the  repondcMit  was  bound  by 
law  to  do,  and  could  hâve  doue  within  the  space  of  three 
weeks  oi-  thereabouts  :  Considerinij;  thiit  repondent,  within 
four  days  froni  the  occurrence  of  the  Hre,  vi/.  on  the  Ist  of 
March,  18(5,5,  without  appellant's  permission  or  consent,  illegal- 
ly  took  possession  of  the  preuiises  j'ud  leased  theni,  with  a  cer- 
tain store  adjoining,  for  nine  years  fi'om  the  Ist  of  May,  18Cr), 
to  Messrs  iSadlier  &  C^o.  for  a  rent  increased  by  SIOO  a  year, 
although  lie,  respondent,  aduiitted,  by  said  lease,  that  appel- 
lant iiiight  claini  the  right  of  occupying  the  preiuises  so  leased 
to  him  as  aforesaid  untiï  the  1  st  of  May  1  H6(i  :  Considering  that 
appellant,  on  the  15tli  of  March,  1865,  duly  notified  respondent 
to  repair  the  preuiises,  in  order  that  lie,  appellant,  might  conti- 
nue lus  occupation  thereof  uutil  the  expiration  of  his  lease, 
aud  that  repondent  iiifornied  appellant,  on  the  next  following 
day,  that  lie,  respondent,  had  takeu  possession  thereof  and 
intended  thenceforth  to  withhold  tlieui  froui  appellant  :  Con- 
sidering, for  ail  thèse  reasons,  that  appellant  was,  at  th(î  tinit! 
of  the  institution  of  his  action,  entitled  to  be  reiustated  in  pos- 
session of  the  said  premises  fer  the  renuiinder  of  the  tenu  of 
his  lease,  that  the  said  terni  having  expired  during  the  pen- 
dency  of  his  suit,  he  is  entitled  to  claiui  damages  of  and  from 
respondent,  for  the  injury  by  hini  sustained  through  the  illé- 
gal withholdiug  froni  hiiu  of  the  preuiises  by  repondent,  and 
that  appellant  had  adduced  sufficient  évidence  to  enable  the 
Court  below  to  assess  such  damages  :  Considering,  therefore, 
that,  in  the  judginent  of  the  Superior  Court,  there  ia  error&c. 
Judgment  reversed,  and  respondent  condenined  to  pay  $200 
damages,  with  costs  below  as  of  the  Circuit  Court,  and  full 
costs  in  this  Court.  (2  L.  C.  L.  J.,  p.  272) 

Rose  &  Ritchie,  for  Appellant. 

•T.  A.  A.  Belle,  for  Respondent. 
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INDIOTMENT-SIGHATURE. 

Court  of  Queen's  Bench,  ix  aiteal, 

Montréal,  Mardi  6th,  1867. 

Présent  :  DuvAL,  C.  J.,  Aylwin,  J.,  EJhummond,  J.,  Badoley,  J., 

and  Moxdelet.  J. 

Tue  Queen  vs.  Henry  Orant. 

Held  :  That  it  is  sufHcieut  il' an  indictinent  be  signet!  by  the  Clerk  of 
the  Crown. 

Tliis  was  a  case  reserved  by  Mr  Justice  Sicotte,  on  the  18tli 
of  Deceniber,  180(5,  wliile  presidin^^  in  the  Court  of  Queen's  of 
Beneh  sitting  in  the  Crown  side  at  St.  Johns.  The  prisoner, 
Heiny  Grant,  liad  been  put  on  liis  trial  for  stealing  froui  the 
person  and  convicted.  An  objec'-ion  was  raised  by  his  Coun- 
sel  H.  TU(JAUj;r,  that  the  indictihent  could  only  be  signed  by 
the  Attorney  (Jeneral,  Solicitor  (Jeneral,  or  persons  (hdy  aut- 
horized  by  them,  and  that  the  indictnient  in  tins  instance  was 
not  so  sit^ned.  The  signatui'es  ♦^o  the  indictinent  were  as  fol- 
lovvs  :  "  F.  H.  Marchand,  Clerk  of  the  Crown."  "  Méd.  Mar- 
chand, Advocate,  Prosecutin^  for  the  Crown."  T.  K.  Ramsay 
appeared  for  the  (Vown,  but  was  not  called  upon.  The  priso- 
ner was  unrepresented  by  counsel.  The  judguient  of  the  Court 
w^as  as  follows  :  "  iSeeing  that  the  indictinent  lias  been  signed 
by  the  Clerk  of  the  Crown,  and  it  is  theiefore  sufficient  ;  it  is 
ordered  that  the  record  be  returned  and  reinitted  to  the  Court 
of  Queen's  Bench  for  the  District  of  Iberville,  to  the  intent 
that  such  furtherproceedings  be  there  luul  as  to  law  and  justice 
may  pertain  in  the  preniises."  (2  L.  C.  L.  J.,  p.  276.) 


INSOLVENCT.-GROUNDS  FOR  REFUSIN6  DISCHABGE. 

SuF'ERiOR  Court,  Montréal,  April  12th,  1867. 
Pre.sent  :  MoNK,  J. 

Ex  parte  Watt,  Petitioner  for  di.scharge. 

Discliarge  of  il  (lebtor  nndor  tlio  Iiisolvont  Act  rofiised,  where  it  was 
proved  that  bo  had  pianted  frandulont  préférences,  and  bad  traded  exten- 
sivoly  witboutcai)ital,  tliougb  witboul  ibo  intention  ofcoramittingfraiid. 

MoxK,  ^.  :  This  is  an  application  for  discharge  by  an  Insol- 
vent,and  iny  reinarks  in  the  ca.se  of  Tenipest,  16  R.J.R.Q.,  p.  441 , 
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will  apply  in  great  nieasure  to  this.  In  June,  1864,  the  petitioner 
Watt,  purchasod  t'roni  Cuvillier  &  Co.  $13,000  worth  of  wheat* 
t' )'•  cash.  The  purchase  was  niade  through  Heward,  brok(;r, 
an»  bouf»ht  and  sold  notes  vvere  exclianged.  The  sale  was  for 
cash,  but  when  Heward  called  on  Watt  for  the  luoney,  the  hit- 
ter  said  he  could  not  pay  just  tlien.  Heward  then  went  to  Cu- 
villier who  directed  hiin  to  j^et  Watt  to  give  liis  chèque  payable 
on  the  Monday  follovving,  and  he  wouhl  not  présent  the  checpie 
before  niid-da^'.  Watt  accordingly  gave  his  chèque  payable  at 
the  Bank  of  Montréal  ;  but  Cuvillier  presented  tlie  chèque  an 
liour  before  noon  and  there  wcre  no  funds  to  nieet  it.  Watt 
then  found  hiniself  obliged  to  suspend  payinent,  after  an  un- 
:successful  attonipt  to  obtain  accounnodation  tVoni  the  Bank  of 
Montréal.  It  shows  the  position  in  whieh  Watt  was  tit  the 
time,  that  the  simple  fact  of  prescntirig  the  choque  an  hour 
too  soon  obliged  hiin  to  suspunil.  He  was  carrying  un  busi- 
ness withouu  any  capital,  in  fact,  a  ganibler,  not  in  a  bad 
sensé,  but  as  one  trying  to  niake  nioney  without  any  capital. 
I  bave  no  doubt  that  Watt  intended  to  pay  for  the  wheat 
when  h(;  liought  it,  and  he  is  not  to  be  charged  with 
fraud.  But  s';ch  was  the  state  uf  his  affairs  that  the  least 
thing  was  sufficient  to  stop  hini.  His  transactions  were 
enormoiis.  I  think  Vu  the  duty  of  the  Court  to  express  dis- 
approbation of  such  a  reckless  style  of  business,  supported 
liy  acconinioilation  obtained  froni  the  banks,  and  carried  on 
without  any  capital.  Watt  failed  for  $287,000,  and  his  assets 
do  not  ajîpear  to  aniount  to  anything  at  ail.  If  there  was 
nothing  else  in  the  case,  I  would  bave  suspended  Watts  dis- 
charge for  a  time,  for  the  purpose  of  marking  the  opinion  of 
the  Court  on  such  a  reckless  style  of  doing  business.  But 
there  are  three  grounds  alleged  in  opposition  to  his  discharge. 
Ist.  That  he  traded  exten.sively,  knowing  that  he  bad  no 
means.  2nd.  That  he  gave  frau  '  lent  préférences.  3rd.  That 
he  prevaricate(i  in  his  statements.  There  does  not  appear  to 
be  any  ground  for  cluirging  bim  with  prévarication.  As  to 
fraudulrnl  préférences,  this  is  a  thing  wliich  there  .are  no 
means  of  effectually  guanling  against.  Watt  is  charged  with 
having  paid  $9,550  by  fraudulent  préférence  about  the  time 
of  his  failure.  He  «ays  that,  in  one  case,  he  only  paid  over 
the  proceeds  of  grain  just  purchased,  but  of  this  thero  is  no 
proof  ;  and,  in  another  instance,  that  he  merely  returned  gooda 
which  reniained  intact,  on  which  the  vendor  had  a  lien,  and 
that  he  consulted  Jaues,  who  was  his  creditor  to  the  amount  of 
$50,000,  and  also  his  assignée,  on  the  property  of  doing  so,  and 
obtained  his  sanction.  But  the  fact  of  Janes  being  a  creditor 
to  the  amount  of  $50,000,  and  assignée,  did  not  qualify  bim 
to  give  an  opinion.  Under  the  circuuistances,  the  Court  can- 
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not  sanction  thèse  payments.  I  do  not  say  that  Watt  intended 
to  commit  any  fraud  ;  on  the  contrary,  I  believe  he  did  not. 
But  taking  into  considération  the  very  reckless  way  in  which 
he  was  doing  business,  and  the  fact  of  thèse  payments  made 
at  the  time  he  was  about  to  call  his  creditors  together,  I  feel 
bound  to  refuse  his  discharge.  At  the  same  time,  I  hope  that 
the  creditors  will  come  to  some  understanding,  and  thera- 
selves  consent  to  give  Watt  his  discharge.  (2  L.C.L.  J.,  p.  284.) 

ToRRANCE  and  Morris,  for  the  Petitioner. 

Cartier,  Pominville  and  Bétournay,  for  Cuvillier  &  Co. 
contesting. 


APPEAL  IN  CASE  OF  CERTIORARI. 

Privy  Council,  25th  January,  1870. 

On  appeal  from  the  Court  of  Queen's  Bench,  for  the  province 
of  Québec,  district  of  Montréal,  Canada,  appeal  side. 

Présent  :  Lord  Westbury,  Sir  James  William  Colville  and 
Sir  Joseph  Napier,  Bart. 

Gale  Wentworth  Boston  and  other,  Appellants,  and  Si- 
MÉON  Lelièvre,  Cyrille  Delaurave  and  Norbert  Du- 
mas, Respondents. 

No  appeal  lies  in  a  case  of  eertiorari  from  the  Superior  Court  to  the 
Court  of  Queen's  Bench,  in  l^ower  Canada,  so  held  by  the  judicial  com- 
mittee,  confirming  a  judpment  of  that  ('ourt,  or  an  appeal  from  the 
judument  of  the  Superior  Court,  quashinj;  a  writ  of  eertiorari  issued  ont 
ôf  the  Superior  Court,  to  remove  into  it  certain  proceedings  of  the  Sei- 
gniorial  Kevising  Commissioners,  in  which  they  had  disallowed  a 
daim  for  comjiensation  for  the  loss  of  seigniorial  riglits.  Chap,  88,  s.  17, 
of  the  Consolidated  Statutes  of  Lower  Canada  expressly  excepta  cases  of 
eertiorari  granted  by  the  Superior  Court,  from  appeal,  and  is  not  in- 
cluded  in  the  gênerai  ternis  of  s.  23  of  c.  77,  providing  for  the  ailow- 
ance  of  appeals  from  the  Superior  Court  to  the  Court  of  Queen's  Bench. 

This  was  an  appeal  in  which  the  Appellants  sought  to  ob- 
tain  a  reversai  of  the  judgiiient  of  the  Court  of  Queen's  Bench, 
on  the  appetil  side,  for  the  province  of  Québec,  district  of 
Montréal,  vvherebj'  it  was  held  that  no  appeal  lies  from  the 
Superior  Court  to  the  appeal  side  of  the  Court  of  Queen's 
Bench,  on  ajudgment  of  the  Superior  Court  quashing  a  writ 
of  eertiorari  issued  out  of  that  Court.  The  foUowing  were  the 
facts  of  the  case  :  John  Boston  was,  in  his  lifetime,  Seignior  of 
the  fiefs  and  .seigniories  of  Thwaite  and  St.  James,  in  the  dis- 
trict of  Montréal.    In  the  year  1855,  two  acts  of  the  Colonial 
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Legislature  were  passed  the  ISth  Vict,  c.  3,  and  the  18th  Vict., 
c.  103,  for  the  purpose  of  effecting  the  abolition  of  Feudal 
Tenures,  and  provisions  were  made  to  ascertain  and  settle  the 
amount  of  compensation  to  be  granted  out  of  the  pul  lie  reve- 
nue to  the  Seigniors  whose  feudal  rights  and  privilèges  were 
taken  away.  Certain  commissioners  were  appointed,  each  of 
whom  within  the  districts  assigned  to  hini  was  to  prépare  a 
schedule  of  each  seigniory,  showing  the  particulars  of  the 
rights  existing  and  to  be  compensated.  Public  notice  v/as  to 
be  given  of  the  tinie  and  place  at  which  the  Coniuiissioner 
would  proceed  to  make  the  necessary  inquiries,  and  the  part- 
ies affected  were  entitled  to  appear,  give  évidence  and  be 
heard  before  the  Conimissioner.  The  schedule  was  then  to  be 
deposited  in  a  place  where  ail  parties  interested  wei*e  to  hâve 
access  to  it.  The  Governor  was  to  appoint  four  of  the  Com- 
missioners, of  whom  any  three  should  form  a  Court,  for  the 
revision  of  the  schedules  ;  and  any  person  aggrievod  by  the 
décision  of  the  Commissioner  who  had  prepared  the  schedule 
of  any  seigniory  was  to  be  at  liberty  to  présent  a  pétition  to 
the  revising  commissioners,  who  were  to  hear  and  décide  upon 
the  objections  raised.  Their  décision  was  to  be  final.  Boston 
presented  lus  claim  to  Judah,  the  commissioner  appointed  to 
prépare  the  schedule  for  the  seigniories  of  Thwaite  and  St. 
James.  He  claimed  to  be  entitled  to  seigniorial  rights  to  the 
value  of  £1(3,200.  The  commissioner,  after  having  heard  évi- 
dence respecting  it,  prepai'ed  his  schedule,  whereby  he  allowed 
only  a  small  portion  of  the  amount  claimed.  The  Claimant 
then  presented  a  pétition  to  the  Respondents,  the  revising 
commissioners,  and  the  same  was  heard  by  them  sitting  as  a 
Court,  under  the  provisions  of  the  before-mentioned  Acts. 
They  made  some  altérations  in  the  schedule,  but  in  ail  sub- 
stantial  and  material  respects  confirmed  the  décision  of  the 
commissioner  Judah,  and  disallowed  nearly  the  whole  of  the 
claim,  whereupon  the  Claimant  obtained  from  the  Superior 
Court  for  Lower  Canada  a  writ  of  eertiorari  under  which  the 
proceedings  before  Judah  and  the  Respondents  were  brought 
up  into  the  Superior  Court.  A  motion  was  then  made  on  be- 
lialf  of  the  attorney-general  for  Lower  Canada  to  quash  the 
writ  of  eertiorari,  and  upon  the  27th  June,  18G2,  judgment 
was  given  in  the  Superior  Court,  quashing  the  writ  of  eertio- 
rari. The  judgment  stated  that  the  commissioners  had  taken 
an  erroneous  view  of  the  law  in  rejecting  some  of  the  claims 
of  Boston,  but  decided  that  as  they  had  in  no  respect  e.xceeded 
their  authority  or  jurisdiction,  there  was  uo  ground  for  quash- 
ing their  proceedings.  Boston  thereupon  sued  out  a  writ  of 
appeal  to  the  Court  of  Queen's  Bench,  in  Lower  Canada,  but, 
upon  motion  made  by  the  attorney-general,  that  Court  quash- 
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ed  tho  writ  of  appeal  holding  tliat  in  cases  of  certiorari,  no 
appeal  lies(l),  this  was   tho  jiidginent  now  appealed  against. 

Mr.  H.  M.  BoMi'AS  (Sir  R.  Palmer,  Q.  C,  with  him),  for 
the  Appellants.  By  consent  of  ail  parties  concerned  the  only 
point  now  tobe  argued  is  whether  an  appeal  lies  to  the  appeal 
side  of  the  Court  of  Queen's  Bench  from  the  judgment  of  the 
Superior  Court,  quashing  a  wi'it  of  certiorari.  This  point  in- 
volves  two  (juestions  ;  lirst,  was  there  originally  a  right  of 
appeal  froni  a  judgment  on  certiorari  ?  and  secondly,  if  so,  bas 
such  appeal  becn  taken  away  ?  The  Court  of  erroi*  and  appeal 
was  first  establislied  in  Lower  Canada  by  the  local  Statuts 
34th  (Jeo.  3,  c.  0.,  that  Statute  is  repealed,  but  the  provisions 
regarding  the  appellate  Court  are  re-enacted  in  c.  77.,  s.  23,  of 
the  Consolidated  Statutes  of  Lower  Canada,  by  which  a  gêne- 
rai power  of  appeal  in  ail  cases  where  the  inatter  in  dispute 
exceeds  the  suni  of  £20,  is  givon  to  the  Queen's  Bench,  as  a 
Court  of  Appeal  and  error,  from  any  judgment  rendered  by 
the  Superior  Court.  This,  therefore,  niust  include  a  judgment 
on  certiorari.  (The  S»olicitor-Gjneral  :  We  adnjit,  that,  if  that 
section  stood  alone,  the  matter  in  «juestion  being  within  the 
appealable  value,  an  appeal  would  lie  :  but  we  rely  on  chapters 
(S(S,  s.  17,  and  89,  s.  6,  of  the  Consolidated  Statutes  of  Lower 
Canada.)  M.  Bonipas  :  Theu,  what  is  there  in  chapters  88  and 
80  to  preclude  an  appeal  in  the  case  of  certiorari  ?  Section  17 
of  e.  88  provides  for  appeals  from  judgments  under  that  Act, 
and  excepts  cases  of  certiorari,  but  does  not  take  away  the 
gênerai  right  of  appeal  under  c.  77,  which  is  neither  inen- 
tioned  nor  referred  to  ;  and  c.  89,  though  it  substitutes  an 
interlocutory  judgment  for  certiorari,  does  not  prohibit  or 
abolish  such  writ,  but  leaves  it  as  a  common  law  right.  In 
Reg.  V.  Paty  (2),  it  was  held  that  a  writ  of  error  is  of  right  in 
ail  cases  where  not  taken  away,  excepting  only  treason  and 
felony.  The  case  of  an  award  of  a  peremptory  niandanius  is 
difterent.  There  no  writ  of  error  lies,  though  error  lies  in  the 
fii'st  instance,  on  the  nward  to  remanil,  where  bail  is  refused  ; 
Pender  v.  Herle  (3);  Rex  v.  The  dean  of  Dublin  (4)  ;  Vin.  Abr., 
tit.  "  Error"  (E.  C).  Vol.  x,  p.  24  et  seq. 

The  Solicitor-Cieneral  (Sir  John  D.  Coleridge)  and  Mr.  A. 
Wills,  for  the  Respondents  :  The  question  turns  entirely  on 
the  constitution  of  the  Appellate  Court,  the  Court  of  Queen's 
Bench  in  Lower  Canada.  Whether  that  Court  lias  jiirisdiction 

(1)  Ce  jugement  est  nipiwrti'- dans  Ï3  R.  J.  R.  Q.,  p.  237. 

(2)  Wiilk.,  503, 

(3)  3  Bro.  V.  C,  505. 

(4)  1  Str.,  53B. 
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to  review  a  décision  of  the  Superior  Court  in  a  case  of 
Certiorari  ?  We  contend  it  lias  no  such  power.  The  Court  of 
Queeu's  Bench,  on  tlie  appeal  side,  is  a  Court  of  error,  similar 
in  ail  respects  to  the  Court  of  error  in  the  Exche(|uer  Chani- 
ber  hère,  and  it  bas  never  been  contended  that  that  Court  ever 
had  such  a  jurisdiction.  The  proceeding  by  certiorari  hère  is 
merely  for  the  purpose  of  renioving  process  froiu  an  inferior 
to  a  tSuperior  Court.  The  powers  of  the  Superior  Court  in 
Lower  Canada  are  defined  b}'  the  Consolidated  Statutes,  c.  78. 
By  section  4,  it  is  provided  that  :  "  Excepting  the  Court  of 
Queen's  Bench,  ail  Courts  and  Magistrates,  and  ail  other  per- 
sons,  and  bodies  politic  and  corporate  within  Lower  Canada, 
shall  be  subject  to  the  superintending  and  reforniing  power, 
order  and  control  of  tho  Superior  Ccjurt  and  of  the  Judges 
thereof,  in  such  fsort,  nianner  and  fonu  as  by  law  provided." 
There  is  no  express  provision  in  the  Consolidated  Statutes  as  to 
cases  in  which  certiorari  niay  be  granted.but  it  niay  be  assutned, 
that,  in  cases  of  an  excess  of  jurisdiction,  the  Court  of  Queen's 
Bench  might  grant  a  certiorari  in  the  first  instance.  But  the 
real  (jucstion  is,  whether  the  grant  ot  certiorari  is  applicable  to 
the  appellate  side  of  the  Queen's  Bench.  The  constitution  and 
powers  of  the  Court  of  Queen's  Bench  are  defined  by  the 
Consolidated  Statutes,  c.  77.  By  sect.  4  of  that  Statute  it  is 
provided  that  :  "  The  said  Court,  and  the  Judges  thereof,  shall 
îiave,  hold  and  exei'cise  an  appellate  civil  jurisdiction  and  also 
the  jurisdiction  of  a  Court  of  error,  witliin  and  throughout 
Lower  Canada,  with  full  ]iower  and  authority  to  take  cogni- 
zance  of,  hear,  try  and  détermine  in  due  course  of  law,  ail 
causes,  matters  and  things  appealed  or  renioved  by  writ  of 
appeal  or  of  error,  froni  ail  courts  and  jurisdictions  where- 
froni  an  appeal  or  writ  of  error  by  law  lies  or  is  allowed." 
The  provisions  as  to  cases  in  which  an  appeal  lies  is  contained 
in  the  23rd  section  of  the  77th  chapter  and  is  thus:  "  An  ap- 
peal shall  lie  to  the  Court  of  Queen's  Bench  as  a  ('ourt  of 
Appeal  and  error.froni  any  judgment  l'endered  by  the  Superior 
Court  for  Lower  Canada  in  any  district,  in  ail  cases  where 
the  ntatter  in  dispute  exceeds  the  sun»  of  £20,  sterling,  or 
relates  to  any  fee  of  office,  duty,  rent,  revenue  or  any  suni  of 
nioney  payable  to  Her  Majesty,  or  to  any  title  to  lands  or 
tenenients,  annual  rents  or  such  like  matters  or  things  where 
tlie  rights  in  future  might  be  bound,  although  the  inuuediate 
value  or  sum  in  appeal  is  less  than  £20  sterling."  It  must  be 
on  that  section  tliat  the  Appellants  rely,  and  if  that  section 
stood  alone,  the  matter  in  dispute  being  alM)ve  £20,  it  is  ad- 
niitted  that  tliere  was,  in  the  circumstances  of  tins  case,  an 
appeal.  But  the  question  really  in  diH[)ute  in  the  proceeding 
by  certiorari  was  not,  whether  a  particular  sum  was,  or  was 
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not,  payable  by  way  ot'  compensation  to  Boston,  a  niatter 
wliicli  tiie  Supcrior  Court  liad  no  powcr  to  dotonnine,  but 
whetlier  or  not  tho  coMunissioncrs  had  oxc<î(mJ(u1  thcir  jurisdic- 
tion.  The  enactnient  eited,  liowcvcr,  does  not  stand  alone,  for, 
by  sect.  0  of  c.  H!),  ot'  the  C'onsolidated  Statutcs  intituhnl  : 
"  An  Act  nfspectincr  writs  ot'  prohibition,  (•crliorari  and  srirc 
furids,"  it  is  enacted  that  "  Appeals  froin  final  jud(,Mnents 
rendered  under  this  Act,  except  in  cases  of  certiororï,  are 
providcîd  for  by  c.  88,"  which  is  "  An  act  concerninjL?  the 
protection  and  enforcenient  of  corporat<-  ri^hts;"  and  certain 
provision"  with  respect  to  niand(tm.uH,iu\i\  proceedin}>v-i  in  the 
nature  oi  Qao  warranto;  and,  by  section  17,  itis  enacted  that 
"  an  apveal  shall  lie  to  the  Court  of  Queen's  Hench  sitting  in 
appeal,  froni  ail  final  jud^tnents  rendered  by  the  Superior 
Court,  in  ail  cases  provided  for  by  that  act,  and  c.  89,  of  the 
C^insolidated  Statutes,  except  in  a  case  of  r(>.r(i<)rari."  Chapters 
88  and  89,  therefore,  <'xpressly  négative  the  rijj[ht  of  app(;al  in 
cases  of  certiorari.  They  show  that  the  intention  of  the 
Lepfislatun;  was,  that  the  grant  of  a  ccrfiorari  being  in  its 
nature  a  niatter  of  discrétion  with  the  Superior  Court,  no  ap- 
peal shall  lie  from  that  Court. 

At  the  conclusion  of  the  argument  their  Lordships' judg- 
nient  was  delivered  by  Lord  Westbury  :  Their  Lordships  are 
not  insensible  to  the  importance  of  this  case  ;  at  the  sanie  time, 
they  fcK'l  that  tlusy  would  not  act  rightly,  if  they  were  to 
overrule  th(^  unanimous  judgment  of  the  Court  below,  upon  a 
question  of  this  nature,  ludess  tlu'y  were  perfectly  satisfied 
that  the  Judges  had  conmiitted  an  error  in  refusing  the  exer- 
cise of  their  appellate  jurisdiction.  The  question  is  governed 
entirely  by  the  îanguage  of  the  colonial  Statutes.  The  Court 
of  Appeal  in  Lower  Canada  is  the  création  of  Statute,  and 
the  subjects  upon  which  appeal  lies  to  that  Court  are  detined 
with  reasonable  clearness.  The  jurisdiction  of  the  Court 
existe(l  before  the  Consolidated  Statutes,  but  the  Consolidated 
Statutes  annuUed  ail  the  antécédent  Statutes  upon  the  subject. 
The  Consolidated  Statutes  may  V)e  treated  as  one  great  Act, 
and  their  Lordships  think  it  would  not  be  wrong  to  take  the 
several  chapters  as  being  enactments  which  are  to  be  construed 
collectively,  and  with  référence  to  one  another,  just  as  if  they 
had  been  sections  of  one  Statute,  instead  of  being  separate 
acts.  The  material  sections  to  w'hich  their  Lordships'  attention 
lias  been  directed  by  the  able  ai'gunients  they  hâve  heard,  ai-e 
;  ne  23rd  section  of  chapter  77,  and  chapters  88  and  89.  The 
'2Hvd  section  gives  generally  a  right  of  appeal  to  the  Court  of 
'  'ueen's  Bench.  from  any  judgment  pronounced  by  a  Superior 
•  'ourt,  in  ail  cases  where  the  matter  in  dispute  exceeds  th< 
sum  of  £20  sterling.  The  Soliciter  (îeneral  admitted  that,  il" 
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this  section  stood  alone,  tlic  inattiT  in  dispute  hère  nii^ht 
fairly  he  taken  as  involving  thc  détermination  of  a  matter  of 
property  exceeding  £20,  but  he  directud  our  attention  to  the 
two  nul).se(iuent  cluipters,  wliieh  are  inost  important,  namely, 
the  88th  and  H9th  chapters.  T\w,  HHiU  chapter,  in  «cet.  17, 
gives  an  appeal  t'rom  ail  final  judgments  rondered  hy  tho 
Superior  Court,  after  the  IlOtli  .Tune,  IÎS5H,  in  ail  cases  provid- 
ed  for  by  that  chapt<*r  and  chapter  80,  except  cases  of  certio- 
rari.  The  cases  provided  tbr  hy  cliapter  89  are  ciuses  of  writs 
of  prohibition,  of  writs  of  certurrarl  and  of  writs  of  i*clre 
facia»,  The  fact,  therefore,  which  lias  to  be  inquired  into  is  : 
Did  this  writ  of  ccrfioiuri.  fall  under  the  provisions  of  cliap- 
ter 89  ?  F'or,  if  it  did,  the  exception  applies.  But  there  can  ht; 
no  question  that  the  cliapter  89  gives  the  rule  under  which 
writs  of  (•ertiorari  shall  For  the  futuri;  issue,  he  treated,  and 
<lecidod.  It  is  the  code  of  proctiilurc!  with  référence  to  that 
particular  writ.  It  siuipliHes  the  proceedings  under  it  and 
makes  them  correspondent  with  proceedings  in  ordiriary  cases. 
Therefore,  the  writ  of  rertioniri  hère  was  provided  for  by 
that  particular  enactment.  The  cliapter  89,  sect.  (J,  repeats 
"  Appeals  froni  final  judgnients  rendereil  under  this  act,  exce[)t 
in  cases  of  certiorari,  are  provided  for  by  cliapter  88."  It  ex- 
pressly  refers,  therefore,  to  the  antécédent  cliapter  for  the 
purpose  of  making  the  directions  given  in  that  chapter  appli- 
cable, liy  the  express  words  of  the  référence,  to  ail  cases 
provided  for  by  the  Statute.  Their  Lordship-i.  therefore,  are  of 
opinion  that  the  cetiiorarl  in  this  case  inu.-st  be  considered  as 
governed  by  chapter  89  ;  and  it'  so,  then  to  liavc  been  excepted 
from  appeal.  This  is  the  ground  upon  which  it  appears  to 
their  Lordships  that  the  judgment  of  the  Court  belnw  can 
and  ought  to  be  suppn'ted.  Their  Lordslii])s  wouM  hesitate 
very  nuich  to  interfère  with  the  unanimous  judgment  of  the 
Court  below  upon  a  matter  of  this  kind,  which  is  to  be 
regarded  as  a  matter  of  procédure  'jnly,  unle.ss  they  wen; 
clearly  .«atisfie.d  that  the  (^ourt  had  niade  a  i^reat  mistake  in 
tlie  construction  put  upon  thèse  Statute.s.  They  think,  that 
construction  is  more  in  conformity  with  gênerai  principles  of 
law  upon  the  subject  of  the.se  writs,  and  they  think  also,  that 
it  is  a  construction  which  they  are  compelled  to  affirm  by  the 
interprétation  they  are  obliged  to  put  upon  the  meaning, 
intent  and  object  of  chapter  89  ;  and  holding,  as  their  Lord- 
ships are  oliliged  to  do,  that  this  case  fell  under  the  régulations 
of  that  Statute,  and  dealing  with  this  appeal  as  if  it  were  a 
spécial  case  raising  an  appeal  to  us  on  this  simple  question  ; 
does  an  appeal  lie  in  a  case  of  a  writ  of  certiorari  to  the  Court 
of  Queen's  Bench  from  the  order  made  by  the  Superior  Court  ? 
Their  Lordships  will  reconnnend  to  Her  Majesty  that,  without 
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préjudice  to  the  other  (luestious  invulved  in  the  appeals  whicli 
tlie  Appcllants  were  perinittcd  to  présent,  and  wliich  reinain 
for  décision,  as  to  this  particular  (jnestion  involved  in  the 
pi'eseiit  appeal,  they  will  humbly  advise  Her  Majesty  to 
affirin  the  order  of  tlie  Court  l)elow  quand  hoc,  and  to  direct 
the  expenses  to  l»e  paid  by  the  Appelhiiits.  the  deposit  made 
by  the  Appellantsretnaiiiing  entire  to  answer  the  expenses  of 
the  other  appeals.    (G  Moore's  P.  Council  Rep.  N.,  8.,  p.  427.) 
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POURSUITE  IN  FORMA  PAUPERIS. 

Cour  nu  Banc  de  la  Heine,  en  appel, 

.  Montréal,  7  décembre  1807, 

Présent  :  Aylwin,  J. 

MoRHisoN  et  al.,  Appelants,  et  DAMHOURCife  et  al.,  Intimés 

Jvtjé  :  '.^u'un  des  juges  de  la  Cdur  du  Jiaiu;  de  la  Heine  on  appel  peut 
permettre  à  un  intimé  de  iilaider  informa  paupeiis. 


liifii 


TESTAMENT. 

Cour  du  Banc  de  la  Reine,  Montréal,  9  septembre  1S6S. 

Présents  :  Duval,  J.  en  C,  Caron,  .T.,  Drummond,  J. 
et  Badcjley,  j. 

Le  Révérend  C.  F.  C.   Morrison  et  al,  Appelants,  et  A(JATHE 
DAMROURokse^  al,  Intimés. 

irdd  :  Tlie  fact  of  a  Ie<;atee  b(ung  aware  that  tlio  testator  lias  altered 
liis  will  in  favor  of  snoh  legatoe,  is  no  <:ronnd  for  supposing  that  undiie 
influence  wasexerted  to  indiice  such  altération. 

Wliere  tlie  testator  whs  not  intenlicted  at  tlietime  the  will  was  made 
and  Mliere  tliere  isno  proofof  hallucination,  tlie  presumption  is  that  lie 
was  of  .Sound  and  dispowing  inind. 

Tliero  is  nothlng  unrcasonablo  orcalculated  to  excite  suspicion  in  the 
heqnest  by  a  testatur  ot  une  part  d'enfanK  to  two  nièces,  who  had  laboii- 
ously  temled  and  nursed  hini  and  lus  wifo  for  several  years  prior  to 
their  decease. 

This  was  an  action  brought  by  the  heirs  of  François  Xavier 
Boucher,  against  two  nièces  of  tlte  deceased,  for  the  purpo.He  of 
setting  aside  a  certain  olot^raph  codicil  giving  défendants  une 
•part  d'enfants  in  the  estate.  The  conclusions  of  the  déclara- 
tion  were  that  défendants  be  sunnnoned  to  déclare   whether 
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tlu!y  iiitoiidt'd  to  iivail  thoinselves  of  tlio  codicil  and  to  pro- 
ceed  to  ostalilish  its  authonticity  ;  in  detault  of  vvhich,  that  it 
be  adjuged  that  the  codicil  was  Falsc  and  of  no  cHect  ;  und,  in 
the  event  of  the  vérification  of  tho  document,  that  defejulants 
be  declared  disentitled  to  the  lef^acies  by  raison  of  the  abstrac- 
tion by  theui  of  «noneys  lieloiiitfin^  to  deceased  ;  further,  that 
by  reason  of  thi^  causes  stated.  it  be  adjudpfed  that  the  will 
could  confer  no  advanta^e  on  défendants.  Tho  plea  set  up  the 
fact  that,  (hiring  sevoral  years  preceding  the  death  of  the  tes- 
tator,  défendants  had  tenderly  nursed  and  vvaited  upon  hini, 
at  a  tinie  wlien  none  of  the  children  rernained  with  hiiii.  The 
followiiig  extract  froni  the  plea  will  show  how  défendants  came 
to  réside  with  their  uncle,  and  wliat  followed  :  "  Qu'environ 
huit  mois  avant  le  décès  de  Julie  Olivier,  femme  de  Fran(,'oivS 
Xavier  Boucher,  cette  dernière,  étant  alors  bien  malade,  ledit 
Boucher  et  sa  dame  envoyèrent  quérir  avec  instance  la  défen- 
deresse Agathe  Dambourgès,  (jui  demeurait  alors  et  vivait  à 
l'aise  en  la  paroisse  de  St(.'- Elisabeth,  comté  de  Joliette,  sur 
une  propriété  à  elle  appartenant,  avec  sa  so'ur  Emélie  Dam- 
bourgès,  l'autre  défenderesse,  et  dans  le  voisinage  de  plusieurs 
autres  UK^mbres  de  sa  famille  par  elles  bien  affectionnés,  et 
(jue,  malgré  le  déi'angeiiient,  les  inconvéniens  et  les  désagré- 
ments tout  naturels  de  ce  déplacement,  Agathe  Dambourgès 
voulut  bien  se  rendre  à  cette  invitation  desdits  Sieur  et  Dame 
Boucher,  chez  lesquels,  lors  du  décès  de  cette  dernière,  (;lle 
demeurait  depuis  envinm  huit  mois,  faisant  nuit  et  jour  auprès 
de  celle-ci  (ce  qu'elle  fit  plus  tard  auprès  d(!  son  mari),  c'est-à- 
dire,  faisant  l'oHice  de  la  garde-malade  la  plus  humble,  lui 
donnant  tous  les  soins  les  plus  délicats,  jusqu'aux  plus  grossiers, 
etaccomplis.sant  les  fonctions  les  plus  pénibles,  le  tout  avec  une 
attention,  un  zèle  et  un  dévouement  constant,  dont  les  enfants 
et  petits-enfants  desdits  Sieur  et  b)ame  Boucher  n'ont  jamais 
été  capables,  et  n'ont  jamais  donné  d'exemple."  As  to  the 
charge  of  exerting  undutî  inlluence.  the  défendants,  further, 
alle.ged  :  "  que  le  testateur,  l()r,s(|u'il  a  ainsi  fait  et  écrit  ledit 
te.'îtament  ou  codicille  olographe,  en  favjur  des  défenderes.ses, 
était  parfaitement  sain  d'esprit,  mémoire,  jugement  et  enten- 
dt.ment,  qu'il  l'a  fait  avec  pleine  connaissance'  de  cause,  (ju'il 
est  l'expressicm  libre,  vraie  et  sincère  de  ses  vcjlontés  et  inten- 
tions, qu'il  l'a  fait  de  son  propre  mouvement,  .sans  aucune  ob- 
session ni  suggestion,  par  et  de  la  part  des  Défenderes.ses." 

Le  12  avril,  1867,  la  Cour  Supérieure  à  Montréal,  MoNic,  J., 
a  rendu  jugement  renvoyant  l'action  des  Demandeurs.  Voici 
les  remarques  du  juge  et  le  jugement  de  la  cour  en  première 
instance. 

MoNK,  J.  :  This  is  an  action  brought  by  the  heirs  to  the  suc- 
cession of  the  late  Col.  Boucher,  of  Ma.skinongé,  against  defen- 
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thintH,  Miuliuno  Cloiiticr  un«l  Mii«laiiit  Hniiielle,  two  nioccs  of 
the  tostator,  tV)r  ihc.  purpoHi*  of  liavin^a  certain  olojxnipli  codi- 
cil  sot  asidc.  This  codicil  wa.s  t\)Uiul  ainon^  tlu;  papcrs  of  tho 
(It'ci'asi'd,  and  the  pros(înt  action  wa.s  inunediatcly  institutod 
l>y  tiic  childnui  to  havc  it  dcclari'd  tliat  the  codicil  was  for^tMl, 
or  that  Col.  Hoiiclicr  wa.s  nmi  compos  mciitln,  not  in  a.state  of 
inind  to  niake  a  will.or  tliat  tlicHc^  ladies  liad  cxcn'ciscMl  undiio. 
intiuenc(!  ovcr  liini  :  that  thcv  liad  robbcd  liini  of  X.S.OOO,  and 
lastly,  that  tho  tcstator  had  no  rij^ht  to  vvill  a  sharo  of  tho 
proporty  to  his  nioco.s,  Tho  ovidonco  in  tht;  cast!  is  of  o.xtr  or- 
.linary  lon^th.  It  appoar.s  that  Col.  Honehor  was  a  nian  of 
con.sidorablo  fortnno.  Hi.s  \vif(!  hcconiiu^  il),  ono  of  tho  dofon- 
(hmts  Madame  Cloutior  (Aj^athe  l)anbour<^è.s)  was  sont  for. 
Thi.s  was  ahont  Mardi,  l(S,57.  Madame  Cloutior  came  and 
fourni  Mafhime  Boucher  very  ill.  Col.  Boucher  invittîd  hoi"  to 
romain  with  thom,  and  sho  continued  to  livo  witli  thon»  till 
Madame  Houchor's  death,  sovon  months  afterwards.  Col.  Bou- 
cher was  very  unich  distressod  l»y  hi,s  wife's  death.  l'hey  wei'o 
an  af;ed  couple  (Col.  lioucher  heing  at  this  timo  aliouo  ei^'hty  ) 
and  were  livingalone.  At  tho  n^quost  of  Col.  Boucher,  Madame 
Cloutior  continued  to  romain  thore  for  a  period  of  four  yoars, 
durinf^f  which  timo  she  and  tho  other  défendant,  Madaujo  Bru- 
nulle  (Kmélio  l)aml)ourf^ès),  another  nioce  who  arrived  suh- 
soijuently,  about  twonty  months  l)oi'ore  his  death,  faithfully 
nurs<,'d  and  attendod  totheir  unclo.  About  April  or  May,  l(S()(), 
Col.  Boucher  was  struck  by  j>aralysis  and  fell  into  a  very 
feeblo  state,  and  finally  died  on  thc;  21)th  of  Auj^ust,  ISGl.  The 
two  ladios  left  the  houso  bofore  tho  funeral  ;  the  hoirs  assem- 
blod  and,  in  lookin<>'  over  the  papers,  found  tho  codicil  in  (pies 
tion,  'luder  whieli  the  nièces  were  to  hâve  a  child's  portion  of 
the  estate.  Tho  children  thon  brought  the  pre.sent  action.  Tho 
déclaration  is  drawn  with  veiy  gi-eat  care  (said  to  havo  beon 
propared  by  ono  of  tho  most  eminont  mon  in  tho  country),  and 
tho  pleadings  ai*e  clearly  and  carefidly  franu'd.  It  becomes  the 
duty  of  the  court  to  décide,  in  tho  first  place,  whothertlie  codi- 
cil is  a  forgery  or  not.  Madame  Boucher,  on  the  Hth  of  M.iy, 
1857,  mado  lier  will  beforo  Cîuillot  and  colleaguo,  notariés,  by 
which,  after  leaving  several  legacios,  ,she  gave  ail  the  résidu»; 
of  her  property  to  lier  husband.  In  that  will,  it  was  declarod 
that  he  was  to  hâve  ontii'o  disposition  of  her  property,  the 
<lecoase(l,  howover,  expressing  a  wish  that  ho  should  will  part 
of  it  in  a  particular  way.  Madame  Cloutior,  who  came  tliero 
about  the  timo  this  will  was  made,  was  not  montioned  in  it. 
Madam:  Boucher  died  on  the  15th  September,  1857,  without 
having  altorcd  her  will.  Mr.  Boucher  mado  his  will  on  the 
25th  of  January,  1858,  beforo  notariés,  by  which  he  disposod 
of  this  property  in  différent  ways,  but  neither  of  the  nieci'- 
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WJis   nifiitioned  in  tlic  will,  tlioiJL>li  tln-y  liad  Ihmmi  tliei'f   sonn' 
tinie.  On  tlu- '2d  of  Man-li,  iHtiO,  ('ni.   Moncliet- niade  a  coilicil 
Id'foru  notariés,  in  whicli  lie  ^avi-  Madanit^  Cloiitier  .tîJO  a  ycar 
for  lier  g(Jod   .scrviiîf.s   to  his  wit'u  and  hirnsflf.   Ht-  sccni.s   to 
liavc  had  a  stranj^t!  faiicy  For  makin^M'odicils,  for,  on  tlic  24tli 
of  (  )ctol)ei',  lie  niadi!  Miiotlicr  notarial  eodieil,  l)y  which   sonu' 
cliaiit,'L'S   wen-  iiiadc   in  thc  original  will,  l)Ut  no  elianj^»-   was 
madc   in    tlic  Hi'st  eodieil.  On  tlif  12tli  of  .lanuary,    1^61,   lii^ 
niadc  an  olo;^ra|)li  eodieil,  writtcn  witli  ail  the  iV(|uirein('ntsof 
the  law,  and  siirued  hy  hiiiistdf  at  Maskiiion^t'.    liy  tliis  eodi- 
eil tlitî  nièces  wore  to  havc   aiw,  i)<i,rt  <l'i'.iif<i hIk"  )l.(t,its  loiif  ce 
(ftil    nu;  renia  à  >lii'isri'  nfirex  nui  iiiart,  fxrt'ph'  la    Kfiifiicnnc, 
en  considération  dis  hons  soi ns  ijn'cllts  m'ont  />ro<Hi/ii.i's  pen- 
dant ma   maladie."  It  is  for  the   Court   to  dcte'rmiiic   first, 
\vhetli(!r  this  codicil  is  a  forifcry  or  not.   In  the  Hrst  plaec  tlu-n! 
is   a  stroii;^  iuiprohalùlity  that  it  is   forijt'd,  and  the   evidciiet^ 
al.so  disproves  the  cliarffc.  TIuîsc  ladics  wcrc  the  relatives  of  tlie 
deceased,  and  the  évidence  shows  theiii  to  lie  of  the  very   lii^- 
li«\st   resp(!ctahility,  witli  the  {^ood  éducation  and  moral   trai- 
niiiff  ciistoniary  in  fainilies  of  their  standing.  Tliey  are  inore- 
overadvanced  in  life.    It  is   ahiK)st  iiii])ossil>le  to  suppose  tliat 
they  coimnitt(Ml  the  for^ery  theinselves.   Did  thcy  eniploy  any 
one  to  do  it  /  The  oiily  perscMis   with  sutKeieiit  intelli^reiiee  to 
do  it  were  Mr.  Hlois,  and  Mr.    Bourdaines.   Now  Mr.   Blois  was 
an  intiiiiate  fiiend  of  tlie  deceas(,'(l,  hut  it  is  indisputahle  tliat 
his  c'haraeter  is  vi-ry  hi<fli,  and  the  court  mustexclude  tlii;  idea 
that  lie  perpetrated  a  foij[,'ery.    Mr.  Jiourdaf^es  was  a  student 
of   law,  and  seeiiis  to  liave  heeii  ou  verv  fritMidlv  tenus   with 
Col.   Boucher,   who  was  in  the  hahit  of  conferrini^   ])ecuniai-y 
favors  upon  liiiii  ;  hut  lie  had  no  interestin  the  forfrery,  rather 
the   coiitrary.   It  appears  that    Mr.    Bourda^es  furiiished    the 
formula  for  the  eodieil,  takeii  from  (Juyot,  the  deeeased  liavin^ 
nMjUested  liini  to  ohtain  a  forni,  hut  there  is  nothinj^  to  sliow 
that  Mr.  Boui'dages  had  any  thing  furtlier  to  do  with  the  c(»- 
(iicil.  I  iiiust  therefore  coiiie  to  tlie  conclusion  that  no  one  eau 
rt'asonal)ly   be  .'-upposiid   to  hâve  participatecl  in   the   alle^rcd 
foroery.  But  is  the  eodieil  a  for<;ery  at  ail,  or  is  it  the  Work  of 
Col.   Boucher  liiiiiself  ^  Tlie  document  eoiisists  of  eight  Unes, 
antl   jilaces  the  tvvo  nièces  on  tlu;  saine  footing  as  the  decea- 
sed's   children.  It  is  objected    tliat  tlu;  doeuiiKMit  is  not  in   his 
writing,  and  that  it  is  full  of  orthographical  mistakes.    I  hâve 
e.Kamined  ail  the  writing  in  the  i-ecord  in  Col.  Boucliers  liand. 
There  are  a  nuniberof  receipts,  and  a  coinpari.stai  of  the  signa- 
tures on  thèse  with  the  codicil  shovvs  that  the  writing  is  iiiar- 
vellously  alike.  One   of  the  niost  dilîicult  liand  to  imitate  i.s 
the  peculiar  trenihling  oliservabh;  in  the  writing  of  a  niaii  la- 
lioring  under  paralysis,  as  Col.    Boucher  was  at  tins  time,  liut 
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tli(^  sii^iiaturo  to  tlit>  codioil  is  prcciscly  tlio  saiiir  ns  tlic  (iMiors, 
'l'akinj;  iill  tliiH  tividciicc,  I  coiiK'  to  tlic  ciiiifluHioii  tliat  tli«! 
codicil  VVHS  writtcii  hyCol.  IJonclicr  liiinsclf,  aii<l  that  tlicro 
luw  ht'i'ij  no  for^t'iy  at  ail.  Tlu'  nt'xt  (lucstion  is,  wlnïtlii-r  h(( 
was  in  a  statc  ot*  niiiid  to  nmko  a  will.  It  is  Wcll  knowii  tliat 
tlu'  pcculiai'  (liHcaHc  ol'  panilyain  luis  a  nnicli  ;,n'<'at('r  ctlcct 
upon  tlic  l)o(ly  tlian  tlic  inind.  'riicrc  Ïh  (îvidenco  in  tliis  ins- 
tance of  alwcncc  nï  will,  l)ut  tlin  Conrt  lias  no  hésitation  in 
Hayin<;  that  tli(^  ti'stator's  niind  was  not  soriously  aflceti'd.  It 
nnist  1)0  assuniod  that  whcrc  a  tnan  lias  not  Ihumi  intcrdicttîd 
ho  was  sano.  Iloro  ii  coDscil  had  not  ovcn  licon  naniod.  In  tho 
ahsonco  of  intonliction  tlio  {!on^^  wonld  rc(|uin'  ovidcnec  of 
wliat  tho  hooks  torni  halluoination,  hof'oro  it  conM  sot  asido 
tho  ccidicil.  Now.  tlioro  is  no  ovidonco  in  this  case  of  hallnci- 
nation.  (*ol.  P>onchor  know  ovcry  ono  ahont  hiri  :  ho  know 
pi'cci.soly  liis  relations  to  th(\«e  ladies  (lus  nièces),  and  Ikï  con- 
tinuod  to  nianatfo  liis  doniostic  aftairs,  to  si^n  roceipts,  &c., 
after  tho  date  ol'  tho  codicil.  More  tlian  this,  ho  executod  a 
notarial  docnnient  on  the  MOth  of  April,  I.S(il,  two  nionths 
after  the  date  of  tho  oloj^raph  codicil.  Tho  Court  wonld  stnl- 
tify  itself  by  doclarin;.;  a  iiian  drclnh  froiii  inaking  a  will,  who 
continiKid  to  niana<fo  liis  ovvii  atl'airs,  inerely  hocause  ho  was 
woak  and  sufi'ering  froin  paralysis.  Ho  was  a  iiian  who  luid 
ac(!umulated  a  large  fortune  by  industry  and  attention  to 
minute  particulars.  Ho  was  frotfui  at  this  tinio  and  anxious 
ahout  liis  nioney,  and  would  vvalk  about  the  house  with  bis 
great  coat,  and  bis  stick,  and  bis  keys,  but  thero  i.s  évidence  in 
the  record  of  bis  beiiiir  a  inan  of  noble  cbaractor.  It  appears 
that  lie  callod  thèse;  ladies  voh  sr.s',  and  sonie  weii^bt  bas  been 
attached  totliis  circunistanco,  but  this  is  a  tenu  oasily  nnders- 
tood  in  the  case  of  a  frotfui,  impatient  nian,  and  it  is  shown 
that  ho  sonietiiiies  callod  other  peuple  by  the  .sanie  nanio.  lUit 
there  is  a  wide  ditierence  between  more  frotfulness,  and  inea- 
pacity  to  make  a  will.  Thero  are  other  faets  of  a  still  nioro 
conclusive  cbaractor.  About  tlireo  nionths  after  the  date  of  the 
codicil,  it  was  thought  advisablo  to  bave  Col.  Boucher  inter- 
dicted.  Ho  was  now  oighty-three  yeurs  of  aj^v;,  and  thedisease 
was  niaking  rapid  progross.  Judgo  1).  A'oi' jolet  was  sont  for, 
but  it  appears  that  that  judge  diti  not  eoîisider  him  ovon  thon 
in  a  stato  to  bo  interdicted.  (Jn  th(;  contrary,  it  was  judged  sufh- 
cient  to  nanio  a  conseil,  and  Mr.  Lacombe,  bis  ,son-in-law,  was 
appointed  on  the  24th  of  May,  LSOl.  This,  takon  in  conjunc- 
tion  with  other  circuiiistances,  .show^s  that  lie  was  quite  com- 
pétent to  make  the  codicil  tliroe  niontlis  proviously.  Tho 
évidence  of  .soiiie  nienibors  of  the  faniily  bas  to  be  takon  with 
a  groat  doal  of  caution,  for  there  is  ovidontly  a  gi'oat  deal  of 
feeling  in  tho  case.  Hut  oven  giving  full  effect  to  ail  that  evi- 
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(li'iict-,  I  uni  1)1)1111(1  to  Hay  tliat  llu  r*;  Ih  suflit-ieiit  ili  tlie  itl-oi'iI 
to  sliow  tliat  t/ol.  liouduT  wus  i'oinix).'^  iiirufis,  and  in  a  lit  stat(> 
to  mako  a  wiil.  It  heinj»  tlien  estaMislied  tliat  tlic  codicil  Ih 
;4<'iiiiiin',  an  validly  iiiadc,  tlie  tliird  point  is  wli«  tlicr  tliest» 
iadics  cxcM'ciHcil  any  nndne  iniluenc»'  over  tlie  testator'.s  iniiid 
in  olitainin^  it.  Thi-y  were  tlie  nièces  of  tlie  testator,  and 
friendly  relations  had  always  lieei  kent  np  hetween  tlie  faini-» 
lies.  Col.  Houclier,  it  .seems,  was  nnder  ohlipitions  to  tlieir 
fatlier.  (N'rtain  corrospondenee  lins  lieen  prodnced  whieli 
slioWH  that  (  'ol.  Moueher,  on  otie  aceasion,  when  Madame  (  'lon- 
tier  was  at  St.  .'a('(|nes  (whither  slie  liad  <i[one  to  wait  on  lier 
iii'pliew,  Dr.  Jac(mes,  tlien  sick),  wrote  to  lier  more  as  lie  wonid 
writo  to  a  dangliter  than  to  a  nieoe.  Kor  fonr  years,  thèse 
ladiesacted  tiHi)ti)'(h'-m<(l(ufc  to(-ol.  Boucher  and  lus  wife.  Itis 
iiiipossihle  to  supj)oso  that  Mad.  Laconihe,  his  daii^hter,  and 
the  other  dauj^httfrs,  would  hâve  allowod  theiu  to  act  thns, 
inile.ss  they  were  satistied  he  could  not  be  in  hotter  hands. 
Tliere  is  notliing  unroaHonahle  in  tho  dispositions  of  the  codi- 
eil  under  tlio  circuniatances.  'rhe/o?'7»t«r  for  the  cf)dicil  was 
olitaincd  in  this  way.  Mr.  Bonrilaj,'es,  th(î  law  .studc^nt  nien- 
tioned  ahove,  was  at  the  housf;  wlien  the  deceased  asked  hini 
to  procure  this  for}n  aie.  When  ho  was  leaving  the  house,  one 
oi"  the  nièces  rerninded  liini  oF  this,  and  told  hiin  not  to  l'orvet 
it.  'riiis  sliowed  that  they  knew  that  col.  Houclu'r  wanted  to 
iiiake  aeliange  in  his  will,  and  that  they  wished  him  to  liave 
afonnide.  The  codicil,  in  the  shape  of  nprojcJ,  was  taken  to 
(iiiillet,  tlie  testator's  notary,  hy  Mad.  Cloutier,  and  l.e  .said  it 
was  ail  right.  The  notary  is  not  certain  whether  it  was  coni- 
pleted  at  this  tinic.  Thore  are  some  other  circuinstances,  not 
iiecessary  to  be  detailed,  which  go  to  establish  that  thèse 
ladies  knew  what  was  f^oin^r  on,  though  it  doe.s  not  appear 
tliat  they  knew  the  exact  nature  of  the  chanji^e.  But,  as  a  mat- 
tt'r  of  connnon  .sensé  and  of  law,  it  is  not  suificient  to  justify 
tlie  charge  of  excrcisincr  undue  intluence,  that  they  knew  what 
was  going  on.  The  Court  niust  be  very  carefnl  in  branding 
legatees  with  fraud,  and  with  excrcising  undue  influence,  ancl 
cspecially  is  care  to  be  taken  in  a  case  like  this.  Thèse  old 
ladie.s,  themselves  staggering  into  the  grave,  were  inost  devoted 
iii  tlieir  attention  to  tlie  deceased,  they  waitod  upon  hini  like 
iiurse.s,  and  perfornied  offices  about  his  person  which  his  chil- 
ditni  would  not  <lo,  and  froni  which  even  servants  recoiled. 
Was  this  ail  hypocri.sy  ?  Wasthere  noatt'rtion,  no  religion  in 
■ill  this  ?  There  is  nothing  unreasonablo  in  the  legacy  as  a  re- 
wurd  for  ail  the  dévotion  displayed  by  thèse  old  ladies.  There 
is  another  circumstancc  worthy  of  notice.  The  codicil  wa.s 
foinid  among  the  testator's  papers  after  his  death.  The  nièces 
l'ft  the  house  tho  sauie  night  that  he  died.    New,  if  they 
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had  procured  thc  inakiii^  ut"  a  codicil  whicli  gave  tlieiu  such 
an  important  share  in  the  estatc,  would  tliey  not  hâve  been 
likely  to  remain  ^  They  [rit,  because  they  were  treated  with 
insuit  b}'^  the  cliildren,  but  would  they  liave  had  8ucli  a  scru- 
pulous  sensé  of  what  was  due  to  tlieir  sensé  oi"  self- respect,  if 
they  were  persons  capable  of  the  conduct  with  which  tliey  are 
çharged  ?  The  Court  has  come  to  the  conclusion  that  the  allé- 
gations of  the  Plaintiffs  are  utterly  unfounded.  The  accusation 
of  forgery  is  infamous  and  discreditable  to  the  parties  who 
niade  it.  The  fourth  charge  is  that  thèse  ladies  robbed  and 
plundered  the  deceased  to  the  extent  of  £8000.  This  is  a  grave 
charge,  but  there  is  not  an  iota  of  proof  that  they  ever  took 
one  copper.  There  are  two  circumstances  that  show  how  slen- 
der  a  foundation  ex ists  for  the  charges.  Two  candlesticks  were 
inissing,  and  it  was  said  that  thèse  ladies  had  taken  theni.  It 
turns  out  however,  that  Mr.  Boucher,  son  of  deceased,  had 
borrowed  theni.  Then  it  was  :=aid  there  was  a  deficiency  of 
$60  in  their  accounts.  But  it  appears  that  the  same  son  had 
received  $50,  and  Mad.  Cloutier  paid  Judge  Mondelet's  travel- 
ling expenses,  $12,  so  that  the  balance  is  really  in  their  favor. 
Ab  unodisce  omnes.  This  accusation  of  robbery  is  totally  and 
absolutely  unfounded.  The  last  point  is  whether  the  testato»' 
had  a  right  to  will  or  not.  The  Court  has  nothing  to  do  with 
that  point  in  this  case.  It  has  to  déclare  the  codicil  genuine, 
that  the  testator  was  compas  mentis  ;  that  there  was  no  undue 
influence  exercised  ;  and  that  the  Défendants  hâve  not  been 
guilty  of  robbery  of  money  or  goods.    The  action,   therefore, 

nnist  be  dismissed  with  costs.  The  following  is  the  judgment 
recorded  :  "  Considérant  que  les  Demandeurs  n'ont  point  fait 
pi'euve  des  allégués  de  leur  action,  ou  demande  ;  considérant 
que  les  Défendere.sses  ont  légalement  fait  preuve  de  tous  les 
allégués  essentiels  de  leur  exception  péremptoire  en  droit  ;  vu 
l'écrit  sous  seing  privé  ou  le  codicille  olographe,  produit  par  les 
Demandeurs;  considérant  qu'il  résulte  de  la  preuve  que  le 
testament  ou  codicille  ologi'aphe,  portsint  la  date  du  12  Janvier 
18(îl,  a  été  entièrement  fait,  écrit  et  .signé  par  Fran(,'ois  Xavier 
Boucher,  que  la  signature  "  Frs.  Boucher  "  qui  se  trouve  au  bas 

I  idit  testament  ou  codicille  olographe,  est  de  l'écriture  et  signa- 
ture dudit  Boucher,  et  que  ledit  tesUiment  ou  codicille  est 
entièrement  de  son  écriture  ;  considérant  que,  lors  de  la  con- 
fection, écriture  et  signature  dudit  testament  ou  codicille  olo- 
graphe par  Boucher,  ce  dernier  était  sain  d'esprit,  et  (ju'il  avait 
la  capacité  de  tester  avec  connaissance  de  cause  ;  considérant, 
en  outre,  que,  en  ég;>,rd  aux  liens  de  parenté  qui  unissaient  les 
Défenderesses  audit  Boucher,  eu  égard  aux  sentiments  d'affee- 
tion,  d'estime  et  de  haute  considération,  qui  ont  subsisté  entiv 

Boucher,  son  épouse  et  les  Défenderesses,  eu  égard  enfin,  aux 
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bons  services  et  soins  d'abord  rendus  à  Dame  Boucher,  jusqu'à 
son  décès,  par  la  Défenderesse  Agathe  Dambourgès,  puis  aux 
bons  soins  et  aux  services  difficiles,  pénibles,  importants,  réel- 
lement prodigués,  avec  un  dévouement  filial  constant  et  sans 
bornes,  audit  Boucher,  jusqu'à  son  dit  décès,  par  les  Défen- 
deresses, ledit  testament  ou  codicille  olographe,  en  leur  donnant 
et  léguant  la  part  d'enfant  y  mentionnée  ne  comporte  rien  que 
de  raisonnal)le  et  d'équitable  en  leur  faveur  ;  considérant  que 
Boucher  avait  le  droit  de  tester  et  de  léguer,  en  faveur  des 
Défenderesses,  tel  et  ainsi  qu'il  l'a  fait,  par  et  en  vertu  de  son 
testament  ou  codicille  olographe  ;  considérant  que  ledit  testa- 
ment ou  codicille  olographe  n'est  pas  le  résultat  de  sugges- 
tions ni  d'influences  indues,  mais  qu'il  est,  au  conti'aire.  l'ex  - 
pression  libre,  vraie  et  sincère  des  dernières  volontés  et  inten- 
tions dudit  Boucher,  en  faveur  des  Défenderesses  ;  considé- 
rant que  les  Défenderesses  ne  se  sont  rendues  coupables  d'au- 
cun détournement,  ni  recelé,  mais  (ju'au  contraire,  durant  tout 
le  temps  qu'elles  s(mt  demeurées  chez  Boucher,  leur  conduite, 
sous  ce  rapport,  connnf'  sous  tous  les  autres,  a  toujours  été 
honnête,  irréprochable  et  honorable  ;  considérant,  enfin,  qu'il 
résulte  de  la  preuve  que  letlit  testament  ou  codicille  olographe  a 
été  et  se  trouve  pleinement  pi'ouvé,  vérifié  et  justifié.  La  Cour 
maintient  ladite  exception  péremptoire  en  droit  des  Défen- 
deresses, déclare  le  susdit  testament  ou  coflicille  olographe 
dûment  prouvé,  vérifié,  dûment  fait,  écrit  et  signé,  etc."  Ce 
jugement  a  été  unanimement  confirmé  par  la  cour  d'appel.  (8 
' L  a  L  J.,  p.  ]0.) 


CâUTIONNEHENT  EN  APPEL. 

(îoni  Dr  Banc  de  \.x  Reixe,  en  aj'pel, 

Montréal,  28  mai  1869. 

Pré  tent  :  DrvA(-,  .1.  en  C,  Cauon,  .T.,  Drummond,  .T., 
Badclkv,  .t.  et  MoNK,  J. 

DAMHOURoks  étal.,  Appelants,  pf  Morrison  rf  al..  Intimés. 

JiKjé  :  Que  la  cour  d'appel  |xiiit  j)erniettre  H  un  Apjielant  de  fournir 
un  nouveau  Oiiutiounen)eiiten  appel,  si  le  oautionnemeul  par  lui  fourni 
«le  poursuivre  etTectivemp  t  l'appel  (art.  1122  ('.  P.  C. )  est  insullisant 
parce  que  l'une  des  cautio'.is  est  un  liiiissienie  laco\ir  supérieure,  et  que 
l'autre  est  devenue  insolvable. 
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APPEL. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  10  juin  1809. 

Présents  :  Duval,  J.  en  C.  Caiion,  J.,  Duummonj),  J., 
Bajmjley,  j.,  et  Monk,  J. 

DAMHOURofcs  et  al,  Appelants,  et  Moiuuhon  et  al.,  Intimés. 

Jugé:  Qu'il  y  a  appel  d'un  jugement  rendu  en  Chambre  sur  une  de- 
mande en  s<''(]ue.'-tre,  le  juge  pouvant  la  recevoir  comme  la  cour,  suivaut 
l'arliclo  87o  C  V.  C.  (1  R.  C,  p.  232.) 


EXECUTION  PROVISOIRE  DES  JUGEMENTS  DONT  APPEL  AU  CONSEIL 

PRIVE. 

Couii  DU  Banc  i^e  la  Heine,  Montréal,  9  décembre  1<S(J9. 

Présents  :  Cauon,  J.,  DiuMMOND,  J.,  Baikjley,  J.  et 

Monk,  J. 

MoURisON  et  al,  Appelants,  et  Damhouuoks,  et  al,  Intimés. 

Jugé:  Que  la  cour  du  Banc  de  la  Reine,  par  l'appel  au  Conseil  PrivA 
du  jugement  final  rendu  par  elle,  se  trouvant  dôsaisie  de  la  cause,  n'a 
ni  autorité,  ni  juridiction  ])our  donner  ou  rendre,  durant  l'appel,  aucun 
ordre  ou  jugement  quelconque  relatif  à  cette  cause  (1).   (1  A'.  C,  p.  L'34.) 

(1)  Par  l'fippcl  à  Sii  Majesté  en  conseil  du  jugement  final  de  la  cour  du  Banc 
(1(!  la  lt(^ine,  ce  tribunal  est  désaisi  de  la  cause,  et  le  décret  de  Sa  Majesté  en 
eon.-seil,  inlirniant  pinenicnt  et  .><inii)lenient  le  jugement  de  la  cour  du  liane  de 
la  Keine  condrniatif  de  celui  île  la  ci)iir  de  première  instance,  sans  indiipier 
dans  ((uel  sens  le  jugement  aurait  dû  être  rendu,  et  sans  rendre  le  jugement 
(pli  aurait  dû  être  rendu  ;  n'a  |)as  l'eflet  de  saisir  de  noineau  laditt- Cour  du 
Banc  de  la  Ueiiie,  Lupu-lie,  ignorant  les  motifs  (pii  ont  pu  déterminer  lis 
nu'ml)res  il\i  ( 'onsi'il  Privé,  se  trouve  ilans  rimpossiliilité  de  rendre  un  aulie 
jugement.  (C/V  iraMnitriniri  ih'  A/aiilii-d/  et  Mc<t'illirriij/,  C.  H.  R.,  Montréid, 
;i  sepleud)re  IStiO,  Lafontaini;,  J.  en  C,  Avi.win,  J.,  Divai,,  .1.,  et  Mosiu:- 
i.KT,  .1.,  K»  1).  T.  15.  C,  p.  ;W.-)  ;  r> ,].,  p.  PU,  et  4  R.  .1.  R.  Q.,  p.  4.-)(».) 

l'ai'  l'ai)i)el  au  (À)nseil  Privé  du  jugement  final  de  la  cour  ilu  lîanc  de  la 
Reiiu;,  ce  tribunal  se  trouve  désaisi  de  la  cause  l'.t  ne  peut  s'eucpiérir  de  l'in- 
solvabilité des  cautions  survenue  depuis  rap]>el,  ni  exiger  de  nouvelles  cau- 
tions. (Ilirm:  et  al.  et  Du/aux  <t  al.,  V.  15.  R.,  Montréal,  S  juin  1H7<),  Di'Vai., 
J.  en  C,  Cakon,  J.,  DKt'.MMoNO,  J.,  BAnoLKV,  J.,  dissiilent,  et  Mk.nk.J., 
dissident,  1  R.  C.,  p.  '2.S ">.  ) 

Lors(pie  lu  cour  du  I5anc  de  la  Reine  a  permis  l'appel  au  Conseil  Privé,  elle 
ne  peut  ni  annuler  le  cautionnement  (pion  alli'gue  être  irivgulitu',  ni  rejetei' 
l'appel.  {.Miilrdn/.  et  .1/»//-,  C.  15.  R.,  .Montival,  K»  mars  isyi,  Divai.,.!. 
en  ('.,  Cauo.n,  .).,  I»ui-.M  mosd,  .1 .,  P.aimii.kv,  .).,  et   Monk,.).,  H»  .1.,  p.  ilJ.i 
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SALE.-DELIVERT. 

PiuvY  CouNcMi,,  13  DeceiiilM'i-,  1847. 

On  uppeal  from  the  Provincial   Court  of  Appeal  for  tho  Pro- 
vince of  Lower  Canada. 

Présent:  Lord  BiioucuAM,  Lord  LAXfjUALE,  Lord  Cami'BEI.l, 

the  Right  Hon.  Dr.  LusiiixoToN,  and  tlie  Riglit 

Hon.  T.  Pemhektox  Lkkjh. 

James  Louan  and  Haut  Logan,  Appellants,  (ind  Henky  I-e- 
Mesukieii,  Haviland  LeMesuriek,  Routh  and  Wil- 
liam Henuy  TELSTiJNE,  Respondcnts. 

Messrs.  II.  L.  &  Co.,  of  Montréal  eutcred  into  a  written  cuntract  witli 
Messrs.  L.  i*c  (ki.,  for  the  salo  of  a  quant ity  of  red  pino  tiniber,  then 
lying  aVtove  the  Ilapids,  Ottawa  River,  stated  to  i^jusist  of  1,151)1  pièces, 
nieasnring  50,000  feet  uinre  or  less,  to  lie  deliverablo  at  a  certain  hooni 
at  Québec!,  on  or  before  the  lôth  June  llion  next,  and  to  be  paid  for  by 
ihe  pui'chasor's  promissory  notes  of  ninoty  days  froin  tiiat  date,  at  the 
rate  of  II  VI  perfoot,  measured  off;  if  tlie  quantily  turned  ont  more  than 
above  stated,  the  surplus  M'as  to  be  paid  for  by  the  purchasers  at  9^(1 
per  foot,  on  deli  very,  and,  if  it  foU  sliort,  the  differenco  was  to  be  refiind- 
ed  l)y  the  sellers.  tlio  pricîi-  of  the  50,000  feet  at  tlie  agreed  rate,  was 
paiil  by  Messr.s.  Ij.  &  (!o.,  accord inj;  to  tlie  ternis  of  the  contract.  The 
tiniber  was  not  delivored  on  tho  day  prescribed  in  the  contract  of  sale, 
and,  when  it  arrivai  atCinebec  aiuï  before  it  was  iiKia.surod  and  deliver- 
l'd,  tho  râft  was  brokeii  uj)  by  a  storin.  whereby  the  jrreater  jiart  of  the 
timlier  was  dispersed  and  lost,  Messrs.  L.  A  Co.,  after  the  stonn,  colloct- 
ed  sncli  of  the  tiniber  as  cotild  besavod,  paid  salvage  for  it,  and  applied 
the  tiniber  siived  to  their  own  use.  In  an  action  brou^rht  by  Messrs.  li. 
tfc  Co.,  a^ainst  ^lessrs.  H.  L.  it  Co.,  to  recover  the  ainonnt  j>aid  on  their 
promissory  uoiea  and  for  a  breach  of  the  contract,  and  tbr  tlie  differHiiOe 
belween  the  contract  priée  of  9Jd  jier  fuot  and  lOJd  per  foot,  the  market 
priée  when  the  tiniber  was  to  bave  been  delivored. 

Hildhy  the  .Indicial  Coinniiltee,  allirining  tlio  juilgniont  of  the  Court 
of  .\p|ieals  in  Lower  Canada. 

1.  'i'hat  thi>  action  was  maintainable. 

IL  Tluit.  by  tlie  ternis  of  tlie  cuntract,  uniil  the  measurement  and 
deliv(H'y  oftlie  tiniber  wasiiiade,  the  sale  was  not  «complète, and  that  tlu» 
traiisler  r.f  the  propertx  wiis  postpoued  niitil  tho  measurement  at  the 
delivery  and  ihat  the  risk  reinained  witli  the  sellers. 

m.  Thaï  the  takinjr  ])ossi'»sion  of  a  part  ol'  the  tiniber  by  Messrs. 
L.  &  Co  ,  after  tho  day  iiicntiiinod  for  the  delivery  thereof,  in  the  con- 
tract and  not  at  the  place,  could  not  be  considered  as  an  acce[)tance  of 
the  wliole:  iior  could  it  be  coiisidered  as  an  admission  that  the  ])ro|)erty 
in  the  tinioer  passed  to  thein  before  the  storin  which  broke  up  the  raft. 

The  old  french  law,  in  force  in  Lower  Canada,  ;irouiuUvl  on  ihe  Civil 
Law,  is  in  substance  the  sanie  as  the  hiw  of  England  npoii  this  point. 

Tliis  was  an  action  lirought  in  tlie  Court  ot"  Kin^'.s  Bench 
at  Montréal,  in  which  the  pn.'sent  Respondonts  sought  to 
ri'c'ovcr  the  suiii  of  £1,979  îis.  4d.,  which  had  beon  paid  by 
them  to  the   Appellants  a,s  the   priée  of  a  raft  of  red  pine 
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tiinbcr,  sold  l>y  tlu;  Appollaiits  to  tlic  Rospoiulonts,  by  a 
written  contract  dated  îjrd  DeiMiinlMU",  1(S34,  and  whicli  raft  oï 
tiinljer  was  wri'ckcd  and  dispci-sed  at  Québec,  on  tlio  2()tli  Jnui' 
\h:]').  T\w  Hcspondents  also  claiincd,  by  tlio  action,  dania^t-s 
i'oi-  thc  non-dclivi'iy  <tt'  thu  tiniVior.  Tlio  contract  was  as  t'ol- 
lows  :  "  Hart  Lof^an  and  Co.,ot'  Montrual  soU.and  Le  Mt'snrier, 
Houtli  and  (^o.,  of  tlie  sanie  place,  l»uy,  a  (piantity  ot"  red  pine 
tiinl)or,  tlio  propert}^  of  'l'iionias  Duriell  of  HuU,  L.  C,  but 
under  control  of  tho  sollers,  now  lyinf]f  above  tlie  Rapids,  iiear 
tbe  (^liaudière  Kalls,  Ottawa  River,  and  stated  by  tlie  said 
Tlionias  Durrell  to  consist  of  1,8!)  l  pièces,  measuring-  50,000 
feet,  more  oi-  less,  deliverable  at  Québec  on  or  bet'ore  tlie  25th 
of  .lune  next,  and  payable  by  tlie  purchasers'  promissory 
notes  at  ninety  days'  date  froni  tliis  date,  at  tbe  rate  of  9id 
per  foot,  nieasureil  olf.  Should  tbe  (piantity  turn  out  more 
tban  above  stated,  tbe  surplus  to  bo  paid  for  by  the  purcba- 
sers  at  !)Âd  per  foot,  on  delivery  ;  and  should  it  fall  short  the 
diHV'i'once  to  be  ri^funded  by  the  sellers.  Si^nied  in  duplicate 
Montri'al  îk'd  Decembei-,  IS34.  Hart.  Logan  and  Co.,  Le  Mesu- 
rier,  Routh  and  (\).  To  be  dtdivered  at  M.  B.  Farlin's  liooms, 
at  Sillery  (ove,  Québec."  On  tlu;  5th  Decembei-,  \H',i4t,  the 
Respondents'  promissory  notes  for  the  suiii  of  .£1,!)70  -S.s.  4d., 
at  i)0  daA's,  were  delivered  to  the  Appellants,  in  ternis  of  the 
contract.  The  timber  thus  purchased  was  not  delivered  on  the 
15th  .lune,  1<S35,  the  dny  spécifiée!  in  the  contract;  but,  late  in 
the  day  of  the  l{)tli  of  «lune,  a  raft  Hoated  down  to  Québec, 
under  the  charire  of  <jiie  Oistrom.  and  arrived  at  the  ))art  of 
the  river  nearly  opposite  to  the  a])poiiited  place  for  deliv(>ry, 
viz:  Farlins  booms,  at  Sillery  t'ove,  Québec,  whicli  pur])orted 
to  consist  of  the  timber  .so  purchased.  The  bof)ms,  at  Sillery 
Cove,  being  full  the  i-aft  was,  at  the  instance  of  F'arlin,  reniov- 
ed  to  a  short  distance  froiu  the  s])ot  and  properly  secured.  In 
the  cour.se  of  the  following  niglit,  before  the  raft  was  or  could 
be  receive(l  within  th(î  booms,  it  was  broken  up  and  disper.sed 
by  a  violent  storm,  wberein  the  ^reater  ])art  of  tbe  timber  was 
wlioUy  lost.  After  the  dispersion,  the  Respondents  collected 
ail  the  timber  that  they  were  able  to  reeoveiv  and  paid  salvage 
for  it,  and  dre.ssed  and  shipped  on  their  own  aceount  what 
had  lM>en  so  saved.  They  also  purchased  otlier  timber  at  tlie  rate 
of  10.1,(1  per  foot,  the  tlien  market  price,  to  fulfil  certain  oon- 
tracts  they  had  made  upon  the  presumption  that  the  timber 
would  be  delivered  to  them  accordinjr  to  tlu;  terins  of  the 
contract.  The  Respondents,  afterwards,  brought  an  action  in 
the  di.strict  Court  of  Montréal,  to  recover  baek  from  tbe  Ap- 
pellants the  above  .suiii  of  Cl, 979  ,Ss  4d  the  amount  of  the 
promis.sory  notes,  wliich  had  beeii  paid  at  maturity,  and  also  for 
damages,  laid  at  £400,  for  the  non-delivery  of  the  timber  ac- 
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cordinjjf  to  tlio  contract.  Tlic  Aj^pellants  roHJstod  tliis  doniand, 
ami,  at  tho  sanie  ti(M(\  by  incidcntal  or  cross  sni^.,  clainicd  to 
rt'cover  frorn  tlio  Respondcnts  tlic  rcsidnc'  of  the  prico.aniount- 
inff  as  was  allcgod,  to  £107  l!S  4.  Tlie  déclaration  coiisistcd  of 
two  connts  :  the  first  count  set  fortli  the  ahove  contract  :  it 
tlien  averred  payinent  of  the  price,  accordin<T  to  the  contract, 
by  iiiakinfi^  and  deliverin^if  proinissory  notes  of  the  IMaintiffs, 
and  .satisfyinfT  the  saine  when  dne  ;  and  assijjned  for  hreach, 
that  the  Defcmdants  had  iiot,  on  the  15th  of  June,  or  at  any 
tinio  since,  dolivered  to  the  IMaintitfs,  at  the  Itooins  of  Farlin, 
at  Sillery  Cove,  nor  els^where,  the  said  cpiantity  of  timlier, 
or  any  part  thereof,  hut  ha<l  therein  wholjy  inado  <lefault.  It 
was  furthor  averred,  that,  on  or  ab«)nt  the  l!)th  of  .linie,  the 
tiniber,  then  heinj^  in  possession  of  the  Défendants,  \vasl)y  the 
force  and  violence  of  the  winds  and  waves  wrecked,scattered, 
destroyod,  and  wholly  lost,  withont  any  «lefanlt  on  the  part 
of  tlu^  Plaintiff's  :  and  that  the  IMaintifis  were  therehy  not  oid\' 
deprived  of  the  above  snni  of  .Cl,î)7f)  .'îs.  4d.,  so  paid  hy  theiii 
as  tho  price  of  Uw.  tiuibor  and  of  the  interest  thereon,  hut 
had  snffered  daniapjes  to  tlie  anionnt  of  €400,  hy  reason  of 
their  bein^  ohlijred,  throujjjh  the  Defemlants'  defanlt,  to  pnr- 
chase  other  tiniher  at  a  hi^her  price,  to  enahle  thetn  to  ftiltil 
certain  contracts  which  they  had  entered  into  npon  the  faith 
of  the  dne  pei-forinance  of  their  contract  by  the  Défendants. 
The  second  count  dittered  froni  the  first,  only  by  settinj;" 
forth  that  the  tiniber  was  delivei-able  at  the  city  of  Québec 
«renerally,  without  specifyinf(  the  booms  oï  Farlin,  and  t\u' 
breach  was  assiyned  in  respect  of  the  non  delivery  at  the 
city  of  Québec.  The  Défendants  ])Iead(!d  to  the  first  count. 
First,  that,  on  the  lôth  June,  1835,  they  «lid  deliver  the 
tiinber  at  the  booms  of  F'arlin,  at  Sillery  Cove,  and  that  thi' 
same  was  then  received  by  the  IMaintifi's.  Second,  that,  on 
the  19th  June,  1835,  they  delivered  the  timbei-  at  the  booms, 
(>tc.,  omittin<;  the  allefijation  that  it  was  received  by  the 
l'iaintiffs,  and  avei"re<l  ]>erforiiiance  of  their  contract  «(ener- 
ally.  Third,  that,  on  the  lOth  of  June,  1835,  and  before 
they,  the  Défendants,  had  been  placed  fv  dciimirc,  they 
ilelivered  the  timber  at  the  booms,  etc.,  accord in^  to  their 
contract.  Fourth,  that,  on  thi'  lOth  .lune.  1835,  and  befoi-e 
they  had  been  placed  eu.  ilemenre  they  delivered  the  timber 
to  Farlin,  tht»  a^jent  of  the  Plaintiffs  in  that  l)ehalf.  Fifth, 
that,  on  the  lilth  of  «lune,  they  delivered  the  timber  at  the 
booms  of  Farlin  to  the  Plaintitts,  and  that  it  was  then  in  the 
power  of  the  Plaintifts  to  take  and  receive  the  same  into  the 
iiooms,  but  that  the  Plaintitls,  iilthonjrh  rerpiested  ne|L;li'cted 
and  refusod  so  todo  :  and  that,  on  the  20th  of  June,  1835,  there 
arose   a  storm   of  r.nusiial  violence  by  which  the  tind)er  was 
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l)i-okeii  iiway  froin  its  ino(r'infjs,  and  was  brokeii  uj),  «lispurHcd, 
uiid  carriud  avvay  ;  and  tlu'  pit'cos  coinposin<^  tlio  ra*"t  wero 
lost,  excopt  500  piocuH,  wliicli  it  was  avonvd  tlie  Plaintiffs 
snccciedod  in  navini;  and  rocuverin<;  for  tlu-uisclves,  and  wliicli 
caniu  into  tliu  liands  ot'  thu  Plaintitts,  and  wure  uscd  and 
appropriated  by  tlunn  ;  tluit,  it"  tlie  tiuibur  liad  been  received 
into  the  booms,  tlie  wbolo  vvould  bave  been  saved  ;  and  tbat 
the  loss  was  attribntable  to  tbe  atonn,  and  to  the  négligence 
of  the  Pl.iintiHs  in  tlie  leaving  tlnî  tind)ei'  cxposed,  and  not  to 
any  want  of  du*.'  care  on  the  part  ot"  tlie  Défendants.  Sixtli, 
that  after  the  niaking  of  the  promise,  and,  before  the  Défend- 
ants had  been  placed  en  deiiieare,  to  wit  c:)  t  e  19th  of  June, 
1885,  the  Défendants  delivered  the  timber  at  the  booms,  etc., 
to  Farlin,  the  agent  of  the  Plaintiffs.  That  it  wafs  incumbent 
on  Farlin  and  the  Plaintiffs  to  receive  the  tindjer  into  the 
booms,  aiul  tha<^*!'ey  were  recpiested  to  do  so,  but  that  neither 
Farlin   nov   t  àntiffs  could  receive  the   timber  into  the 

booms  ;  that  ">•    .ontrary,  the  booms,  by  the  act  of  Farlin, 

wei'c  so  completely  lilled  with  timber,  that  neither  lie  nor  the 


Plaintiffs- 


'!d   receive  the   timber  into  the  booms.  That  the 


bo.»ms  coulil  net  ave  '  ;  itted  the  timl)er  at  any  i^eriod  of 
time  between  the  carli'  u,  mou  eut  of  the  lUth  June  and  the 
latest  hour  of  the  20th  ;  that,  in  conseijuence,  the  timber 
remained  ont  of  the  booms;  that,  afterwards,  and  whilst  it 
was  so  lying  ont  of  the  booms,  a  atorm  arose,  by  which  it 
was  broken  away  froin  its  moorings  and  dispersed,  and  car- 
ried  away,  except  500  pièces  saved  and  approjjriated  as  1  fore 
nientioned  by  the  Plaintiffs.  Thiit  if  the  timber  had  been 
reecived  into  the  booms  on  the  l!)tli  of  June,  when  so  deli- 
vered thereat,  the  pièces  would  bave  been  measuied  off,  and 
no  part  would  hâve  been  lost  ;  and  that,  but  for  the  négli- 
gence and  refusai  of  the  Plaintiffs  and  Farlin,  the  timber 
would  bave  been  nieasured  off  and  saved.  Seventh,  that,  on 
the  lOth  of  June,  1N;)5,  the  Défendants  did  deliver  the  timbei' 
at  the  booms,  etc.,  ami  that  tliey  could  not  deliver  the  same 
at  an  earlier  day,  by  reason  of  tlie  unusual  latenesa  of  the 
spring  of  ilw.  year  1835.  To  the  second  count  the  pleas  were, 
in  al!  respects,  aimilar,  except  as  to  such  slight  variations  as 
were  rendered  neces.sary  by  the  différence  in  the  statement  ot' 
the  place  where  the  timber  was  deliverable.  In  addition  to 
thèse  pleas,  the  Défendants  pleaded  al.so  the  following  peremp- 
tory  exceptions  to  botli  counts  of  the  déclaration  :  First,  that. 
on  the  ]i)th  of  June,  18,S5,  and  before  they  had  been  placed 
en  (Iciaearc,  they  did  deliver  the  timber  to  the  Plaii;tiff"s,  at 
thi!  booms  of  Farlin,  and  the  same  was  theii  and  there  receive.) 
by  the  Plaintiffs.  Second,  that,  on  the  lOth  of  June,  18:J5,  ainl 
before  they  had  been  placed  en  demeure,  they  did  dt^liver  tlu' 


DE    LA    l'UOVIXCE    DE   (^UI^HEC. 


41 


■H! 


t  Nvero 
aintifi's 
[  vvhicU 
vA  and 
eccived 
id  t\\at 
rr\io;ence 
î\  i\ot  to 

Defend- 
oï  Jnne, 
oins,  etc., 
icuinbent 
iuto  the 
Lt  ueitliev 
•  iiito  the 
oï  Favli", 

IL'   IHH"  tho 

Tl^at  the 

period  ot 
ve  and  Uu" 
bc   tiiuber 

NvliUst  it 
,y  wUit:^^  it 
d,  and  car- 

\\ad  iH'cn 

Lu   s*>  '^'^^^  ■ 
l-ed  ott",  and 
t\»u  no^di- 
jtlie  timber 
|tl>,  that,  on 
thf  tindter 
>v  tho  sanif 
L-ss  of  tlu- 
Iplcas  NV*^"i'^'. 
VriatiouH  as 
late\uent  ol 
[addition  to 

I  First,  tiiat, 

Maintitls,  at 
JVC  veceive'i 
.,  18'd5,  and 
(lidivor  tU^' 


timbor  at  the  city  of  Québec.    Each  of  thèse  exceptions  and 

})ereuiptory  exceptions  conchuled  with  an  avernient  tliat,  in 
act  the  tiniber  contained  5(),()0()  feet,  at  the  h'ast.  The  incident- 
al  deiuand  (or  deehiration)  in  tlie  cross  action  of  the  Défen- 
dants, cunsisted  ot'  tnree  counts  ;  tlie  first  of  which.after  setting 
i'orth  the  contract,  averred  a  deiivtM-y  ot"  the  tiinber  at  the 
booms,  etc.,  and  that  the  saine  turned  ont  to  contain  55,000 
feet  ;  and  assigned  for  a  breacli,  the  non  paynient,  by  the  inci- 
dental  Défendants,  of  the  priée  of  tlie  surplus  5,000  feet, 
aniounting  to  .£197  1<S -i.  Tlie  .second  count  alleged  a  delivery 
on  the  lOth  of  June,  before  the  incidental  l'iaintifls  vvere 
placed  en  demeure.  The  tliird  count,  after  si-tting  fuith  the 
contract  and  the  delivery  (jii  the  li)th  of  June,  before  the  inci- 
dental Plaintifls  were  placed  en  demeure,  und  averred  that  the 
(|uantity  delivered  was  55,(>0()  feet,  proceeded  to  all(;ge  that 
after  the  tiniber  liad  beeii  delivered  at  the  booni.s,  it  was 
allowed  by  the  incidental  Défendants  to  reniain  outside,  and 
insecure  against  accidents  of  weather,  that  a  .storni  arose, 
whereby  it  was  broken  away  and  disper.sed,  except  500  pièces 
saved  and  appropriated  as  before  ;  that,  if  the  tiniber  liad  been 
received  into  the  booms  and  secured,  the  nuniber  of  feet  con- 
tained in  it  could  hâve  been  measured  ott'  by  the  incidental 
Défendants,  and  no  part  would  hâve  been  lost  :  and  concluded 
with  a  siiiiilar  breach  as  to  the  iion-payment  of  the  sum  of 
£197  18  4,  currency,  the  priée  of  the  surplus  ([uantity  above 
50,000  feet  at  9J,d  per  foot.  The  issues  wcre  coiiipleted  by 
gênerai  re[)lication  and  answers  to  the  pleas  and  exceptions 
of  the  Plaintifis,  and  by  trônerai  {)leadings  to  the  incidental 
denuind,  whereby  the  whole  of  the  niaterial  facts  aveired  on 
the  one  side  and  on  the  other,  were  respectively  denied.  Evi- 
dence was  thcn  takeii  on  l)oth  sides,  and  the  cause  liaving 
been  lieard  on  the  merits,  the  judginent  of  the  Court  of 
(^ueen's  Bench  was  declared  in  the  following  terms  :  "  Tlu; 
Court  liaving  duly  deliberated,  proeeeding  tirstly  to  adjudi- 
cate  upun  the  princ;i[)al  deinand,  and  considti.ing  that  the  De- 
fendants,  incidental  IMaintifis,  havt!  establi.shed  in  évidence  a 
g(joil  and  sufficient  oti'tir  and  teiider  to  iiiake  a  true  and  li'gal 
delivery  to  the  said  l'iaintifî's  of  a  quantity  of  red  pine  tim- 
bor, in  conformity  with  the  ctintraet  or  agieement  .sdiis  aeiiui 
/irivé,  entered  into  betweeii  the  ])arties,  and  dated  Mtmtreal, 
tlii'  :ird  (hiy  of  Di'Cember,  1834,  which  otter  bciiig  refused  by 
the  Plaintilis,  incidental  Défendants,  the  (|Uantity  of  red  pine 
tiiiiluîr  was  iiiinit,'diat(;ly  afterwards  dispersed,  and  the  actual 
delivery  of  it  pivvented  by  force  majeure,  and  that  the  De- 
ft'iiilants  and  incidental  Plaintilis  are  not  gnilty  of  any  breiich 
of  the  contract.  It  is  adjiulged  that  the  ]>rinci[»al  denian<l  lie, 
Hiul  the  .same  is  liereby  dismissed  with  costs  to  the  Defeiid- 
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Jints,  incidciitiil  l'IaintittH.  Aiid  tlic  court  procc'cdini^  to  iid- 
jndfrr  npoii  tlic  iiK'idciital  dcniaiid  iiiiidc!  iii  tliis  cansc,  it  is 
(.'oiisidci't'd  aiid  adjiidf^nMl  tliat  tlic  incidciital  IMaintiffs  iii  thi.s 
cause  do  rccover  l'roiu  tlic  incidcutal  Dc^fctidants  tlic  suiii  of 
CI 40  IOh.  5(1.,  Iicin<f  tlic  lialaiico  rcinaiiiiii^  du«'  upoii  tlic  pric(( 
aïKJ  value  of  5.S,5(i()  f'ect  of  rcd  puic  tiiiihcr,  tlie  (piantity  .sold 
l)y  tlic  iucideiital  IMaiiitilfs  to  tlic  iucid(>iital  Défendants, 
uiidcr  the  coiitract  or  a<j[i(M!iiiciit  altovc  incntioncd,  of  the  '}rd 
J)cceinl)cr,  1(S,S4,  and  of  wliicli  the  delivciy  was,  as  aforesaid, 
tcndcrcd  l»y  tlu^  ineidcntal  PlaintiH's  to  tlic  incidcntal  Défend- 
ants, and  l»y  tliein  rcfuscd  ;  an«l  the  saine  was  dispersed,  and 
the  actual  delivcry  thereof  was  preventcd  hy  force  majeure 
as  aforesaid,  tlic  tiinl)er  heinj^  calculatcd  at  the  rate  of  fU,d 
per  fci't,  with  interest  thereon  froui  tlic  Ist  «lay  of  Dcccni- 
licr,  IS.S'),  date  of  the  tiling  of  the  incidcntal  dcnian<l,  until 
actual  payincnt.  and  costs  of  the  incidcntal  dcniand  to  which 
the  court  condeinns  tlit;  incid(>ntal  Défendants."  Kroin  tliis 
judij^inent,  the  présent  Ucspondcnts  appcalcd  to  the  Court  of 
Appcals  for  Lowei-  Canada,  assii^ninfr  (MTor  in  the  ^encrai 
forni,  and  the  apjical  liavin<;  Iteen  licard  jud^iiient  was,  on 
tlio  lOth  day  of  Novcnilicr,  1845,  pronounced  \)y  that  court, 
revcrsiniif  tlic  jud^iiient  of  the  ('ourt  below,  the  niaterial  part 
of  which  was  in  the  followinij;  ternis:  "  Tlii-s  Court,  consider- 
inji;  that  it  appears,  froiii  the  évidence  adduccd  in  tlu^  cause, 
that,  on  or  ahout  the  l!>th  of  the  inonth  of  June,  at  a  place 
called  CîonvcTit  Cove,  near  Qut^hcc,  the  aforesaid  quantity  of 
re(l  pinc  tiinlxM'  then  and  therci  beiiif^  in  possession  of  tlu;  Dc- 
f<Midants,  and  of  their  agents  and  servants,  unineasurcd  and 
undclivered  to  the  Appcllants,  was  hy  the  force  and  violence 
of  the  win<l«  and  waves,  wrecked,  .scattcrcd,  destroyed,  and 
lost,  without  any  default  on  the  part  of  theni,  the  Appcl- 
lants, wherchy  tlicy  wcrc  dcprivc<l  of  the  suni  of  £l,î>79  'h. 
4d.,  so  by  thcui  paid  to  the  Respondents,  as  and  for  the 
prico  of  the  fiuuntity  of  red  pinc  tiinhcr  so  to  bc  deliver- 
cd,  and  of  the  lawful  intei'cst  of  that  suin,  froin  the  (ith 
March,  1835,  when  the  saine  was  paid  :  and  considerin;^  likc- 
wisc  that  tlic  Appcllants  were  conipelled  and  oblij>^ed  to  Imy 
and  purchase,  and  did  buy  and  purchasc  other  red  pinc 
tiinb(>r,  at  a  greater  and  higher  pi'ice,  to  wit,  at  and  aftcr 
the  rate  lO.ld  for  cach  foot  thereof,  to  enable  theni,  the 
Appcllants  to  fulfil  and  pei'foriu  certain  contracts  and  pi'o- 
niises  by  thcni  entert>d  into  and  nia,de  in  the  vvay  of  their 
business  as  nicrchants,  at  (Québec  aforesaid,  under  the  prc- 
suinption  and  belief  that  the  Respondents  would  havc  deli- 
vcred  to  thcni  the  ([uantity  of  red  pine  timber,  accordin<(  to 
the  ténor  and  effcct  of  the  said  contract  or  a^reenicnt  for  the 
.saie  and  delivcry  thereof  at  Sillery  Cove,  near  Québec,  on  or 
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iK-l'ore  thtî  lâtli  oF  .Juii»;,  liS;{"),  and  tliis  court  consideriii;;, 
t'urther,  tliat,  u])on  thf  .sale  ofi^oods  hy  aduKiasuration  which 
niay  happen  to  lie  de.stroyed  lud'ore  nieasureinent,  tlie  loss 
is  viiHt  u|)on  tlie  seller,  tliat  tlic;  stipulations  of  adnieasurenient 
and  (»f  delivery  at  a  partieular  [dace,  rendered  tlie  sale  condi- 
tional,  and  inconiplt^te  uutil  the  occui'rence  of  tliose  events, 
and  that,  in  the  nlealltinl^  the  risk  "  /uriciduin  rei  mndifo' "  ■ 
is  not  to  ht!  borne  by  the  purchasers,  that,  after  the,  expira- 
tion of  th(i  tini(!  fixeil  for  the  delivery,  the  ])urcha8er  w»ih 
not  bound  to  receivt!  the  i)ropei'ty,  the  contract  havinj^  heen 
determined  by  the  seller's  breaeh  of  its  coinlitions,  and  that, 
in  the  perle )rnianc(!  of  ail  connut^rcial  contraets,  jiunctualit}'  is 
re(|uired,  the  ruie  of  th»;  civil  law  "  (lies  in.ter/wlhd  pru  ho- 
iiiAtiie"  luMuo-  strictly  a[)plicabl(.'  to  theiii,  it  is,  therefon;,  by 
the  court  now  hère,  eonsidered  and  adjud^ed,  and  the  Hespon- 
dents  are  hereby  adjud^etl  and  condi  nnied  to  pay  and  satisfy 
to  the  Appellants  :' Kirst,  the  suni  of  £1,!»7(?  -'Js.  4d.,  with 
interest  thereon,  froni  the  llJth  of  -Inly,  ]Ki'),  the  <lay  of  the 
.service  of  th<!  judicial  deniand  in  tliis  cause,  till  paid,  an<l, 
secondly,  the  suni  of  V'i\2  lOs.,  beini^  tlu-  différence  in  value 
of  the  (piantity  of  ."jO.OOOf.  of  red  pine,  between  the  iiiarket 
price  then.'of  in  the  nionth  of  Juiie,  1845,  and  the  price  of 
9J,d  per  foot,  bring  tlit;  contract  price  for  which  the  Res- 
pondents  were  to  hâve  delivered  the  (juantity  of  red  pine 
tiiuber  to  the  A])pellants,  with  interest,  on  the  .suni  of 
.t'M2  lOs.  froni  tliis  date  till  paid.  And  tliis  court  here- 
l)y  disniisses  the  <leniand  of  the  Kespontlents,  as  inciden- 
tal  PlaintiHs  in  tlu;  Court  below,  re.serving  to  theiii,  the  Res- 
pondents,  nevertliele.ss  ail  sucli  recourse  as  tliey  legally  niay 
hâve  and  take  for  the  value  of  such  i|uantities  or  parcels  of 
the  red  pine  tiniber,  as  niay  hâve  coiiie  into  their  hands  and 
po,s.ses.sion,  belonging  to  tlu;  Respondents,  subseijUent  to  the 
19th  of  June,  1885.  And,  lastly,  this  court  doth  adju.lge  and 
condoinn  the  Respondents  to  pay  to  the  Aj)pellants,  as  well 
the  costs  of  the  suit  or  action  as  of  the  ineitlental  deniand  in 
the  Court  below,  tof^ether  with  the  costs  of  the  appeal.  It  is 
ordered,  that  the  record  and  i)roceedings  in  this  cause  be 
reniitted  to  the  C<jurt  of  <^ueen"s  Hench  for  the  district  of 
Montréal."  (1)  Fi'oin  this  judgnient  the  pre.sent  appeal  to  Her 
Mnjesty  in  Council  was  In-ought. 

Sir  Frei>erick  The.skiek, Q.  C,  Mr.  (Ikeexwood,  Q.  C.,and 
Mr.  Ben.son,  for  the  Appellants  :  This  contract  of  sale  was  an 
absolute,  and  not  a  conditional  contract.  (Lord  Cami'Iîem,  : 
What  law  is  to  ^(overn  this  ca.se  ;  the  old  french  law,  in  force 
in  lower  Canada,  or  the  law  of  England  /).  A  contiict  of  laws 

(1)  Le  jugement  de  la  Court  il'Apiiel  est  nipporti-  daiiH  '2  A'.  J.  A',  V,,  p.  '2. 
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Cfiiiiiot  iirisi-  iii  tliis  case,  iis  i]\v  (tld  fnjiKîli  luw,  in  l'oicn  iu 
Lowcr  ('anftda,  ainl  tho  law  of  l']ii<,'laii(l,  iipon  tlii.s  ([lu-stioD, 
arc  tlw  suiiic.  Wc  siihmit  tliat  tlio  propci'ty  vcsttfd,  ou  tlu; 
oxcciitioii  oF  th('  ('oiiti-at't,  iu  tli(!  purcliascis.  Xotliiuif  furtlicr 
was  r('(|nisitt'  to  Irï  doue;  l)y  tlu;  vcudors  ;  ami,  tlicrcforc!,  auy 
loss  wliicli  mii^lit  occur  sul(.s(j(|U('utly  was  at  thc  risk  of  tlm 
I)nr(!lias('rH.  I  Potliicr,  Tr.  du.  ('ont.  lU  Vente,  part.  IV,  pp. 
579  aud  SiSl.  It  was  tlic  sale  of  a  certain  tliiuj^,  assuuiod  to 
coutaiii  a  ccrtiiu  (piautity.  To  tho  sanic  cftV'ct  aro  tho  oufflish 
authoritii's.  Thus,  iu  Tdrllvçf  vs.  Hurler,  (i  H.  aud  (/i".,  o()5  ; 
Mr.  Justici'  1I(»I,I!V(»I)  says  :  "  lu  tho  oaso  of  a  sale  of  f^foods,  if 
auy  thitii^  rcuiaius  to  lie  douo  ou  tho  part  of  tho  HoHor,  as 
botwt'cu  hini  aud  tlio  huyor,  l)oforo  tho  thiui^  purcliasod  is  to 
bo  dolivorod,  tho  [iroporty  in  tho  n;oods  iniuioiliatoly  passos  to 
tho  buyor,  aud  that  iu  tho  prico  to  tho  sollor."  And  tliis  caso  has 
boou  followod  by  Siiuivivirl,-  v^  S(»tfiern,{)  Ad.  aud  KII.,8!)ô;  Za- 
!/nri/  vs  Fnniell,  2  Camp.,  240  :  Iluvson  vs  Mei/er,  0  Kast,  014; 
Martivdide  vs.  Smil/i.  1  Q.  15.  lîo]).,  îi.sn  ;  DIxon  vs.  Vates, 
5  B  aud  Ad.,  :{|:},  :U'\;Alexan<JervH.  (hu-dner,  1  Biug.,  N.  C, 
(i7l  ;  aUlelt  v.s.  mil,  2  Cd.  aud  Moe.,  .^lîO  ;  Chirke  vs.  Spcr}ee, 
4  Ad.  and  Hll.,  44S.  (Lord  BlioïKill.A.M  :  Tho  case  of  S'numons 
vs.  Sv'ift,  5  B.  and  Cr.,  857,  is  au  authority  a<(ainst  you.  Thcro 
it  was  iiold  thafc,  whoro  tho  quantity  had  to  bo  ascertaiuod 
boforo  tho  prico  could  bo  fi.xod,  tlio  coutract  was  not  complote 
until  dolivory.  It  is  ou  ail  fours  with  tins  caso.)  That  caso  is 
distiuyuishal)lo  from  tho  présent  The  jud^nneut  thero  pro- 
coed.'d  upou  the  circumstauce  that  tho  veudor  was  to  vveigh 
tho  goods.  Hoi'o  is  a  sale  of  a  spécifie  article,  as.snmed  to  con- 
taiu  a  certain  quantity  which  is  to  regulate  the  price.  If  auy 
stop  was  to  bo  takou  to  ascorta\n  the  prico,  we  admit  that  the 
coutract  is  not  complote.  Simmonfi  vs.  Siriff.  (Lord  Cami'HELL  : 
How  cm  you  show  the  o.xact  amount  of  the  price  ?  The  timber 
was  to  be  paid  for  at  the  rate  of  O^d  per  foot  measurod  off.) 
That  might  refer  to  a  former  measuremout;  we  admit  that 
there  was  to  bo  a  future  moasuromeut.  The  Appellants,  after 
exécution  of  the  coutract,  aud  paymeut  of  the  stipulateil  price, 
becamo  more  baileos  aud  agents  of  the  Rospoudents,  and  wore 
ouly  bound  to  use  tho  samo  diligence,  aud  to  take  the  same 
caro  of  the  timber  as  they  \vould  liave  done,  if  the  property 
had  been  thoir  owu,  Frugano  vs.  Long,  4  B  aud  Cr.,  219  : 
Keuts'  CoiiDus.,  vol.  2,  491  ;  Smith's  Mercantile  Law,  p.  399 
(2ud  edit)  :  they  were  not  responsible  for  auy  loss  which  uiight 
arise,  without  wilful  default  of  their  owu,  and  which  woukl 
hâve  ariseu  from  the  act  of  Cod,  aud  t'i.s  inajur.  By  the  tenus 
of  tho  coutract  of  sale,  the  goods  wore  to  be  deliverod  at  Far- 
lin's  boom,  ou  or  before  the  15th  of  June.  Supposing  tho 
•lelivory,  at  that  time,  v^as  a  condition  précèdent,  and  that  tho 
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(hdivcry  <li<l  not  tiikc  phicn  till  tlic  lî)tli,  iiistciul  ot'  tlic  lôth 
ol"  Juiic,  for  tlicrc  wiis  a  iltrlivciy  and  acccptancc  liy  Failiii, 
wlio  iiiust  l»o  trt'atcil  as  tlir  autlioriztMl  aj^ciit  ot'  tlic  piii'cliascrs; 
still,  if  tiiiK'  was  a  «'utidition  pn-ccdcnt,  if  tlicrt'  was  a  lucacli 
of  tlif  coiitract  in  tliat  i-cspcct:  tlio  lircach  was  Wfiivfd,  l)y  tli(5 
ace('[)tanct',  hy  tlic  i)urclias('rs  of  tlic  rcinaiiidor  of  tlu'  tiinl)cr, 
aftcr  tlii'  lircakin^-  np  of  tlu-  raffc.  llolhan  vs  Eaul  /nifia.  Co., 
1  IVnii.  Kc]).,  ().S«;  (l'/niholti,  '■■  ll<ii/.s,2  Man  and  (îr.,  -l'il  ; 
Hormmi.nn  vs,  Tnokc,  1  ('ainp.,  'Ml  ;  Iftirclork  vs.  (hdih's, 
10  Knst.  5')');  llUrhir  vs.  Atkiuion,  10  Kast  21)5,  (UlpsfunuxH. 
Vf'i'fiu',5  Q.  Il,  Ri'p.,  2(!.')  :  Alcra ihIci-  vs.  dardacr,  I  Fiin^. 
X.  ('.,  (i7l  ;  l'ortn- \-n.  S/ii'p/iiird,  {')  ti  vin.  Ucp.,  (id')  ;  l'onliKji' 
vs.  r'o/f?,  1  Saund.,  :{2();  Ahhott,  on  "Shippiiiir,"  p.  251  (2nd 
Ivlit.)  Thi!  pnrcliast'rs,  aftor  tlic  loss,  trcatcd  tlic  propcrty  as 
tlicir  own.  It  is  clcar  tliat  tlie  llcspondcnts  took  a  i;rcat  part 
of  tlic  tinilier  undcr  tlio  contract.  (Lord  lîrouj^diani  :  Tlit.-  Ilcs- 
))ondents  say  tliat  tlic  contract  was  at  an  end,  and  tliat  tlic 
tiiiilicr  cauK!  to  tlicir  liaiids  irrcspcctivc  of  such  contract.)  A 
])ai'ty  cannot  rcpndiatc  part  of  a  contract.  Tlu;  vondors  niirrlit 
liavc  thcir  cross  action  for  datiiai^cs  for  non-])ci'f()rinancc  of 
tlic  cntirc  contract.  Duritlsoii  vs.  <h('i/iivf,  12  Kast  3.SI  ;  Mdv- 
slittll  vs.  Lijiiii,  Palm.,  .'î!)7  ;  (JooHldhlc.  \'^.  Cli)h/'ri(',  (!  Mec  and 
\V.,  10».  Kvcn  if  tli<'  «Iclivcry  on  the  l!)tli,  instcad  of  tlic  lôtli 
of  .Tune,  was  not  sufRcitMitly  excused,  tlie  Appcllants,  tlionuli 
lialil(!  to  damages,  if  sustained  l»y  tlie  purcliasers,  l»y  rca.son  of 
tlic  dclay  w(^rc  not  coiiipcllalilc  to  refund  thc  price  of  thc 
timbcr:  luit  thc  daiiia<fe  wbich  tlicv  Iiavc  sustaincd  was  not 
causcd  by  tbc  non  dclivery  on  tlic  1 ')tli  of  .lune,  but  by  tlic 
HL'spondcnts  not  liavinff  taken  propcr  inijasurcs  to  bave  Far- 
liii's  booms  ready,  wlieii  tlw;  timbiir  was  dcdivcrcd  and  acc(;[)t- 
cd  by  tlicm.  Tlic  jud^iiiciit  of  tlic  Court  of  Ajipcals  is,  at  ail 
('Vents,  orroncous,  in  not  liavinrr  allowcil,  in  réduction  of 
ilamages  tlic  value  of  tlic  timbcr,  of  wliicb  tbc  Kcspondents 
liad  obtaincd  pcsses.iion. 

Mr.  ('rowdcv,  Q.  C,  and  Mr.  Martin,  Q.  C,  for  thc  Rospon- 
(lents.  Thc  cause  of  action  i.s  for  non-<lclivcry,  on  thc  lôth  of 
•bine,  according"  to  thc  tenus  of  thc  contract.  'i'iic  only  aiiswcr 
that  could  bc  inadc  to  tliat,  was  accord  and  .satisfaction,  or 
leleasc  ;  waivcr  could  liavc  nothinj,'  to  do  witli  it.  'I  hc  .sale  in 
ipicstion,  was  a  .sale  by  admeasurcment,  and  not  jwr  (ivarsio- 
lUht;  consequcntly,  thc  risk  of  the  lo.ss  by  c<(siis  farta itus,  or 
ris  viajor,  l'cniaincd  witli  the  seller,  until  eithcr  adincasuro- 
iiK'nt  had  taken  place,  or  thc  purcha.scr  was  in  dcfault.  Where 
the  thing  sold  is  not  iscertained,  or  the  price  is  not  ascertain- 
fil,  thc  risk  remains  with  the  vendor.  Fothier,  Ti:  du  ('ouf.  de 
Vante,  pt.  IV,  B.  308,  et  seq.  Vin7ilus  (ArtuMun)  lib.  iir,  tit.  24, 
IMit.  Amst.  105o  4,  to.  2  Mur<;cs  "Comm.s.  on  Contb  of  Laws," 
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rt'.i').  \'()ct,  lili.  IS,  tit.  ;",  M.  +"(/r  iici'icH.hi  ri  fiini.'  Alld  tll(,' 
Kiij^iisli  antli(»ritic'.s  Shunwiin  vs.  tSioift,  .'>  H  iirul  Cr.  Mf)?  ami 
Siru iiiriik  \s.  Sot/ifi'ii,  nrr.  consistent  with  tin;  ))rinci])lt's  oï 
tlîf  ('ivil  Ijiiw.  'i'li(^  (lulivciy  iiinl  tlic  mcasnniinent  lnul  not 
takt'ii  place  at  tlie  tinic  ot'  tlus  loss,  wliicli  was  occasioncd 
witliout  any  dctault  on  tlie  part  oF  tlic  purehastu's.  But,  ovcn 
\\î  tlif  sale  liail  liccn  snt'h  as  to  transt'er  to  tlic  piircliascrs  tin; 
risk  intcrnifdiutf  ln-twccn  tlic  sait!  and  tlic  dclivcry,  tiuf  scl- 
Icr.s  not  liaviiii;  ddivcrcd,  or  licin^  rcady  to  dclivcr,  at  tlic 
tiinc  and  jilacc  appointcd  in  tlic  contract,  tlic  risk  tVoni  tlic 
tinic  of  sucli  dcl'ault  rcvcrtc<l  to  thcin  ;  tlic  ruic  of  tlic  civil 
law,  (lirs  iidei'pell'U  pro  hoinine,  or,  tliat  tlic  lapsc  of  tlie  tiniu 
spcciHcd,  alonc,  witliout  any  interpellation,  is  sullicicnt  to 
place  tlie  party  in  dcl'ault,  is  applicaltle,  and,  that  tlie  sclleis 
not  liavin<f  dclivere(l  tlio  tinihcr  on  or  liot'orc  tlic  lôth  of 
•lune,  tlie  tinic  specificd  in  tlit;  contract,  wcre  en  demeure 
accordingly.  Tliere  is  notliin^'  tt)  excuse  tlic  hrcadi  :  the  onc 
alle<;cd,  nanicly,  tlie  latcncss  of  tlie  seasoii,  is  no  e.\('usc.  Tliis 
was  a  l)n<acli,  which  notliin^  l»ut  a  waiver  on  the  part  of  tlic 
purcliasers  could  satisfy.  To  eiialde  tli<;  sellers  to  takc  tlic 
Ijencfit  of  tlic  waiver,  tlicy  niust  show  that  Farlin  wns  the 
purchascr's  ap'nt  for  reeeivinfî  the  tiniher  on  the  l!)tli  of  Jnne. 
Tliis  was  not  so,  thercfore,  the  whole  loss  falls  on  the  Appel- 
lants,  and  the  llt^spondents  had  a  riglit  tu  succeed  in  their 
action,  l'nf/rwr,  Ti:  <la  ('ont.  de  Vnifr,  Pf.  J  V,  u^  :i\'2.  The 
caseof  Swaiiwick  rs.  Sothern,  !)  Ad.  and  Kll.,  S!)'),  relied  on  \>y 
the  Appellants,  is  anainst  tliis  pro[)osition,  but  its  authority  is 
e'nipenchcd,  and  not  to  ht;  snpjjorted,  theiv  is  some  douht  whc- 
ther  the  facts  of  the  case  cori'espt)nd  witli  the  judj^inent  ;  and 
the  taking  posses.sitai  t)f  the  tinilier  savetl  after  tlie  raft  was 
hroken  up,  was  not  a  waiver,  it  taily  created  a  new  contract. 
'j'he  A]jpel!ants  set  up  a  right  to  the  value  of  the  tiinber,  but 
seek  to  bave  it  allowi'd  in  icduction  of  dainafres.  But  if  the 
cfMitract  bas  not  becn  pcrtoniietl,  an  action  tai  the  contract 
will  not  Me,  thougli  sustainablc  for  the  value.  They  could  not 
bave  botb  remédies  by  an  action  t)f  (laina«;cs  and  an  action 
iil)on  the  new  contract.  Stori/,  On  JiaUuinits,  p.  -ilil?  ;  Moii- 
del  ('.s.  Steel,  S  Mee.  antl  Wel.  <S5(S.  No  injustice  eau  be  sus- 
tained  by  carryin^'  out  the  judgnient  t)f  the  Court  below,  in 
holding,  that  the  Appellants  are  entitletl  to  recover  the  value 
of  the  tiniber  .salved,  and  the  Responilents  are  entitletl  to  re- 
cover the  aniount  of  the  proniissory  notes  and  the  damage  bu- 
nt)n-ilelivery. 

Lonl  Broi'oham  :  In  tins  case,  there  was  no  contest  bet- 
ween  tlic  pirties,  as  to  the  law  which  should  govern  the  déci- 
sion of  the  (juestion,  because  it  a])pears,  when  the  niattei'  is 
dnly  consitlered,  that  the  old  Frencli  law,  admini.stered  by  tli<' 
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courts  ot'  the  pnivitK'f  (»!'  Lowei-  Caniuln,  luid  }^i(»innlfil  mi  th(3 
Civil  law  is,  iii.sul).stiuice,  th»3  siuiie  vvitli  oiir  own,  toiichiii^  tlio 
sulijri't  iiiiittt'i'  oF  tlie  case  now  lict'orc  us.  The  applicatinii  of 
th/it  law  tii  tlie  tacts  ot'  this  nisc  rciiuiiiis  aloiic  to  Ik;  coiisi- 
•  Icrod.  \Vt'  hav»'  \\vix',  Jiot  an  a<(n'»>mt,'nt  t«»  si-ll,  luit  a  contract 
of  sale,  witl)  certain  ternis  adjected  ;  and  tht-  main  question  is, 
wlu'thcr  or  not,  tiiat  contract  was  con.plctt'd  and  passcd  tho 
propcrty  to  the  huyer.  Ix-fore  tlie  accident  hajypencd  wlucli 
partially  dt'stroytd  tht;  suhject  niatter  of  the  contract.  Now, 
to  constitijb'  a  saie  vvhieh  shall  innucdiatcly  passtln'  projtfi'ty, 
it  is  neccssary  that  tliethin^  sold  should  lu-  certain,  should  Ito 
ascertaincd  in  tho  Hrat  instance,  and  that  Miere  should  be  a 
pricc  either  asci-rtaineil  oi"  asc<'rtainahlc.  ji  il  the  parties  niay 
i»uy  or  sell  a  ;..;iven  thint^,  nothin^  i-eni!iininjr  to  hc  doiu;  t'or 
ascertainini,'  th*;  specitic  tliintjf  itselt",  but  the  price  to  bc  after- 
wards  ascertained  in  the  niainur  Hxed  by  the  contract  of  sale, 
or  upon  a  <iitii iitaut  ludeat  ;  or  they  niay  a^ree  that  the  sale 
shall  be  complète,  and  tlu'  ])roperty  pass  i-i  the  spécifie  thin^, 
chattel  or  other  «foods,  althoui^h  the  delivery  of  posst^ssion  is 
postponed  and  althoui^h  s()metlnnj;f  shall  remain  to  bc  <lone  by 
the  seller  lud'orc;  the  delivery  ;or  they  may  aj^^ree  that  m  liing 
remains  to  be  doue  t'or  ascertainintj  the  thin^  sold  ;  yrt ,  tliat 
the  sale  shall  not  bt;  com])lete,  and  the  property  shall  not  pass 
bid'oi'e  somethinjf  is  donc  to  ascertain  tlieamount  of  the  ])rice. 
The  'piestion  must  always  be,  wlmt  was  the  intention  of  the 
i)arties  in  this  respect;  and  that  is,  of  course,  to  be  colleoted 
l'rom  th(!  ternis  of  the  contract.  If  tliose  tenus  do  not  show 
an  intention  of  the  inimediately  passin^  the  ))roperty  uiitil 
somethini^  is  dont;  by  the  seller,  before  delivery  of  possession, 
theii  the  .sale  caiiiiot  be  deeined  perfected,  and  the  property 
<loes  not  pass  untill  that  thin<;  is  doiie.  It  is  unnect'ssary  to  go 
through  th(î  cases  relating  to  thèse  positions.  Noue  of  tlieni 
will  bt;  found  at  ail  to  impiign  them.  Indeed,  takeii  together, 
they  clearly  support  it,  as  does  the  old  Freiich  and  \\\o  Civil 
law.  In  applying  this  doctrint;  to  the  conti'act  before  us,  thero 
may  be  some  doubt  raistid  by  tlu;  peciiliarity  of  the  ternis,  in 
a>^  mucli  as,  on  the  one  liand,  a  certain  chattel  is  .sold,  and  a 
price  ti.xed  in  référence  to  on  assumed  nu  asurement,  the  state- 
iiH'iit  of  wliicli  is  parcel  of  the  contract,  and  the  price  is  to  be 
paid  inimediately,  witli  a  i-e.served  right  for  the  one  party  to 
iveover  part  of  that  pi'ice,  and  for  the  other  party  to  receive 
more,  in  case  that  assumption  shall  |irove  to  hâve  been  incor- 
rect, while,  on  the  other  liand,  the  seller  isto  retain  possession, 
ti)  carry  the  chattel  to  a  certain  place,  there  to  deliver  it  at  a 
certain  time,  and  to  inake  the  measurement  before  the  deliv- 
iiy.  But,  taking  the  wliole  of  thèse  terni.s  together,  it  a)»{)ears 
tu  us,  that,  until  the  in,easurçme;it  an<l  delivery  was  niade,  the 
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Hu!»'  wus  not  coiupletc,  tlicrc  Itciti;^  iioMiiiifr  iii  tht'.  tcnns  to 
show  lui  intention  tliiit  tlie  propt-ity  slioiild  jhish  lu-fort'  tlie 
nicasurcnicnt;  Itut,  on  tlit-  coîitnii y,  tim  intention  nitlier  appeui'- 
ing  to  he.  tiuit  tlie  tiiuist'er  slicjuld  lie  postpoîied,  uiitil  tlu-  ni(!H- 
snrtiinent  ut  tlie  delivery.  Tlie  tinilier  is  fnlly  speciticd  \ty  tlie 
d(!S('iiption,  imd  tlie  place  wliere  it  lay  ;  it  is  fiirtlier  sjiid  to 
lie  tlie  j)ropeity  ol"  Duirell,  lint  lunler  tlie  control  ot"  tlie 
sellers.  Durrells'  stati-nient  of  tlie  (piantity  is  friven,  tliat  it 
nieasin-ed  "  ôO.OOO  t'eet,  more  or  less,"  it  is  to  lie  delivered  on 
or  liel'or»' a  eertain  day,  tlie  ir)th  ol'  .lune,  at  Karlin's  Hooni, 
(^nelteo,  and  tlie  jiaynient,  to  lie  niadc;  liy  a  proniissory  note, 
inmiediately,  is  to  lie  at  tlie  rate  of  !>Âd  per  foot,  nieasured  otf, 
tliat  is,  wIkmi  nieasured  otl':  and  as  tlie  seller  is  to  carry  and 
to  deliver  it  at  t^ueliee,  lie  is  tlie  party  to  nieasure  it  tliere,  at 
or  liefore  tlie  deîncry.  Tlien,  slioiild  tlie  juantity  l»i'  fonnd, 
wlieii  iiieasured,  to  exeeed  tlie  estinmt-  an  additional  suni  is 
to  lie  ijiven  :  il'  it  fall  slioit,  n  part  of  tlie  suiii  paid  is  to  lie 
i-eturned.  Takiiiy;  tlie  wliole  of  tlie  ternis  totrotlier,  it  apprars 
to  us.  tluit  tlie  tirst  part  of  tlie  eontra<'t,  sellin<^  an  ascertained 
cliattel  for  an  ascertai  uihle  suni.  (and  wliicli  if  it  stood  alone 
would  pass  tli(>  property,)  aetually  paid  up  on  an  liypothesis 
or  estiniate,  is  coiitrolled  by  the  suiise(|Uent  part  of  the  con- 
trart  ])rovidiiii,''  for  tlie  possession,  eari'int^e,  nieasnrenient  and 
delivery,  ail  liy  tlie  seller,  witli  tlie  n-inliiistnient  of  tlie  priée 
l>y  repaynient  or  inerease  of  tlie  suni  paid  iipon  estiniate,  in 
tlie  eveiit  of  tlie  estiniate  jirovin^f  erroiieous,  and  tliat  so  tlie 
property  did  not  |)iiss  liefore  tlie  nieasurenieiit  and  deliveiy 
at  (^)uebei'.  if,  iiLTivin,  it  lie  said  tliat  tlie  ineasurenient  was  not 
to  lie  Iliade  liy  the  seller,  luit  in  the  nianner  allefTed  hy  the 
Ajijiellants,  tliis  caii  ninke  no  difiereiire  in  tho  resuit  of  the 
ai'reenient,  liecause  in  uliat  way  soever  and  hy  whatsoever 
L.iode,  tho  nieasurenient  was  to  ho  after  the  delivery  at  Québec. 
Instead  of  a  sale,  tlieii,  wliifli  the  tivst  part  of  the  enntraot 
wdulil  iniport.  if  staniliii<,'  alone,  it  isonly  a  eonti'aet  to  delivr 
at  a  certain  plac(>  and  tinie,  and  the  projierty  did  not  ]mss 
before  that  delivery.  'l'Iiat  the  tiniber  was  not  ilelivered  at 
the  place  pre.scrilied  by  the  contraet,  we  take,  u[)on  consider- 
iiiLî  the  wliole  of  the  évidence,  to  lie  sutticientl}'  clear,  and 
that  it  was  n<it  deliver<'(l  any  wliere  at  the  tinie  preseribed  is 
ui<li.-puted.  The  takiiii;  possession  of  a  part  of  the  tiniber 
after  the  day,  not  at  the  phu c  and  wlieii  the  storni  liad  brokeii 
U)i  the  raft,  cannot  of  course  be  considered  as  a  delivery,  nor 
can  it  be  considered  us  an  acceptance  of  the  wliole,  nor  as 
.showinjLT,  by  the  party  s  admission,  that  the  ])roperty  pa-ssed 
before  the  accident,  wlien  tlie  ternis  of  tlie  contraet  .show  that 
it  d'd  Ilot  SI)  pass.  It  folldWs,  fiMin  the  whole,  that  the  action  i'- 
niaintainable    for    reeovery   of   the    price   paid    and    for   the 
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•liffrn'ncc  Itftwcrn  the  contmct  prico  of  f)!,(l  per  foot,  und 
l();lil  tlic  niai'kt'fc  pi'ice  at  tlif  time  wlicn  tlie  tiiiilKT  oujflit  to 
liHviî  bccn  (lt'liv('j(!(l.  J{nt  froin  tho  humi  oF  .t'I,!)7î>  .'{s.  4tl.  ami 
tliti  siim  of  .£.'il2  lOs  niust  lie  <l('<lact»'(l  tlif  vainc  of  tlic  tiniltcr 
takru  possession  of  ))y  tlie  Kcspondents  at  lOAd  pi-r  foot,  Ifss 
tlic  sutiis  paid  liy  tlicni  for  salvap;  and  otlii-r  (;liar<f('S.  With 
l'cspt'ct  to  tlic  (piantity  wliicli  tliey  mij^ht  liavf;  reecivt'd  on 
dcniand  a  ftirtla-r  snin  luiiy  Ih'  dt'duct«'(|,  if  tlie  (piantity  caii 
lie  a^rcrd  on  ;  and.  if  no  sucli  furthcr  déduction  lie  inadc,  tlien 
tho  propcrty  in  that  timlu-r  rciiiains  witli  tlif  seller.  (  )ur 
désire  is  tliat  tlie  parties  slmuld  couit;  to  a!i  understandiiif^ 
upon  tlie.se  dethu'tions,  in  order  that  tlie  snnis  niay  he  insertetl 
in  the  judfijnient,  and  ail  further  (iroceedinrrs  in  tho  provinco 
hecoine  unneces.sary.  The  followin;,'  report  was  nia<le  hy  their 
Ijordships,  which  was  dnly  contirnieil  hy  an  oi'der  in  ('ovincil, 
hearinjr  date  llth  of  Kehruary  IS4S:  "The  Lords  of  tho 
('onnnittee,  in  oltedient'o  to  Vour  Majo.sty's  said  order  of 
lîoference.  huvo  taken  the  said  appeal  into  considération,  and 
liavin<r  1.  ..a  counsel  on  Ijoth  sides,  their  Lordships  do,  this 
day  a<^re(^  hunilily  to  report  to  Vour  Majesty  as  their  opinion, 
that  the  .said  judi.çnient  of  the  said  Court  of  Appeais,  rendored 
in  the  said  cause,  or  action,  on  the  lOth  of  Nov(!rnlter,  l.'S'tô, 
ou;.jht  to  1)0  vari(!d,  Ijy  reducing  the  aiiiount  of  tho  said  sunis 
of  t:i,î)7f)  :K  4d.,  and  VU'2  lOs.,  niakinrr  toj,'ether  £2,291  13s 
4d.,  therehy  adjuilf^etl  and  ordereil  to  l>e  paid  hy  the  .said 
Appellant,  dames  l^oi^an,  to  the  said  Kesitond«.'nts,  Henry  Lo 
Mesu  it'r,  Havilantl  Le  Mesurier,  Kouth  and  William  Henry 
Til.stone,  to  the  sum  of  CI, 200  scerlinif,  to  lie  paid  with  lawful 
interest  thereon,  aceordin<f  to  the  law  of  Canada,  fVom  tho 
tith  day  of  Mardi  l(S:}â,  until  the  time  of  paynient,  and  their 
Lordships  an;  fui'ther  of  opinion,  that  such  part  of  the  said 
Jud^ment  of  the  Court  of  Appeais  as  relates  to  the  costs  of 
tho  said  suit  or  action  ouj^ht  to  he  attirmed,  and  tliat  each 
jiarty  do  pay  their  own  costs  in  this  appeal  to  Vour  Majesty 
in  Council."  (0  Moorti's  l'rivy  Coinicil  Hep.,  p.  IKi.) 
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EVIDENCE. -CERTIFICATE  OF  PROTHONOTART. 

SUPERIOR  Court,  Montréal,  ÎJth  July  18(17. 
Présent  :  MoNK,  J. 


Miller  vs.  Ferriek. 


t 


Hdd  :  That  the  oertilicate  of  the  prothonotary  tliat  a  bail  bond  bas  becn 
iveiuis  not  sutlicient  ovideiioe  of  tlie  bond  wben  a  copy  of  tbe  bond  can 
e  produced. 


MoNK,  J.  :  This  was  an  action  bron^ht  upon  a  Sail  bond.  A 
man  nained  Dutton  boin^  arrested,  j^'ave  bail  to  tlio  shenfî. 
Thi.s  was  in  Noveniber.  In  February  followin^,  he  applied  to 
the  Court  to  put  in  a  spécial  bail.  This  application  was  not  stre- 
nuously  opposed,  and  his  honor  ordered  bail  to  be  put  in.  Bail 
was  put  in,  but  the  bail  that  was  put  in  was  bail  that  he 
should  surrender,  and  not  bail  to  tho  action.  Although  the 
plaintift''s  attorney  got  notice  tiiat  bail  was  to  be  put  in,  as  he 
thought  it  was  bail  to  the  action,  he  did  not  attend,  but  left  the 
niattertothe  prothonotary.  Subse(iuently,  learning  thatit  was 
bail  to  surrender  that  was  put  in,  disregarding  this  bail,  and 
without  inaking  a  motion  to  set  it  aside,  he  bi'ought  an  action 
on  the  bail  bond.  The  défendants  pleaded  that  they  got  ]ier- 
misaion  tVom  the  Court  to  give  spécial  bail.  The  plaiiitift'ans- 
wered  that  this  was  bail  to  .surrender,  not  bail  to  the  action. 
It  must  be  reniarked  that,  in  this  particular  ca.se,  where  the 
détendant  came  into  Court  and  said  he  was  foi'edosed  by  law 
from  putting  in  bail,  and  it  was  necessary  for  hini  to  obtain 
permission  from  the  Court  to  put  in  bail,  if  this  isermission 
liad  been  taken  advantage  of  by  putting  in  spécial  bail,  the 
présent  action  would  bave  to  be  dismissed.  But  then  were 
two  descriptions  of  bail,  one  bail  to  surrender,  and  the  tther 
spécial  bail  to  the  action.  The  statute  was  clear  that  thereare 
two  descriptions  of  bail.  But  there  was  this  difficulty  hère  : 
the  défendant  had  set  up  a  spécial  plea,  saying  that,  although 
he  was  in  an  exceptional  position,  yet  he  was  taken  ont  of 
that  position  by  the  permission  of  the  Court  and,  in  accord- 
ance  with  that,  he  ha<l  put  in  spécial  bail.  Now,  had  he  pro- 
ved  this?  He  had  brougbt  up  the  certiticate  of  the  prothonotary. 
Was  that  évidence  ?  If  it  was,  the  action  must  be  dismissed, 
as  the  certificate  set  forth  that  the  défendant  ntoved  to  give 
.spécial  bail,  that  this  motion  wasgranted,  and  that,  on  Mardi 
îird,  spécial  bail  wjis  entered  by  sureties  named.  But  the  Court 
was  of  opinion  that  this  was  not  évidence  at  ail.  It  amounte<l 
to  nothing.  The  Court  should  bave  been  put  in  possession  of 
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the  best  possible  évidence,  a  copy  of  the  bail  bond,  and  of  the 
notice,  and  of  the  motion.  The  Court  had  no  hésitation  insay- 
ing  that  the  plea  muât  be  dismissed,  for  want  of  évidence,  and 
judgment  must  go  t'or  the  plaintiff.  (3  L.  C.  //.  J.,  p.  17). 
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ACCOUNTANT'S  REPORT. 

SuPERioR  Court,  Montréal,  9th  July,  1867. 
Présent  :  MoNK,  .1. 
Cameron  vs.  Cusson. 

Held:  Tliat  tho  report  of  un  accoiintant  certifying  tliat  ho  lias  been 
sworn,  a.s  ordered  liy  the  nile  appointiiig  hiin,  in  HuHiuient  évidence  of 
the  oath. 

MoNK,  .1  :  The  rule  of  Court  in  tins  case  stated  that  the 
accountant  was  to  be  sworn  before  a  judge,  and  the  accoun- 
tant  in  bis  report  says  be  was  duly  sworn  as  provided  by  the 
rule.  It  Wfus  objected  that  this  liad  not  been  done.  Th(i  Court 
was  of  opinion,  however,  that  the  report  was  regular  and 
mu.st  be  homologated.  (3  L.  ('.  L.  J.,  p.    17.) 


SALE.-WARRANTT.-TAZES. 

Sui'KRioR  Court,  Montréal,  9th  July,  1H()7. 
Présent:  MoNK,  J. 
Larocque  w.  The  Merchaxts  Bank. 

Heltl  :  That  tlie  pnrchuser  of  an  imnioveable  is  hound  to  pay  ail  the 
taxes  iniposed  on  the  property  after  tlie  sale. 

MoNK,  J.  :  This  was  an  action  for  a  certain  amount  of  inte- 
rest,  arising  out  of  the  following  circuinstances  :  The  défen- 
dants purchased  a  lot  of  ground  at  the  corner  of  Notre  Dame 
Street  and  Place  d'Armes.  At  the  time  they  purchased  this 
proptîrty  the  street  was  in  process  of  bcing  widened,  and  two 
as.sessments  had  been  made  on  the  property  for  the  purpo.se 
of  widening  tbe  street.  The  sale  took  place  and,  subsequently, 
another  tax  of  aUtut  .'^200  was  imposed,  nearly  équivalent  to 
tbe  amount  sued  for.  The  Merchants  Bank  admitted  they 
owed  the  amount  of  interest  sued  for,  but  .said  they  had  been 
obliged  to  pay  this  tax,  and  that  they  bought  the  pro^ierty 
free  and   clear  of  ail  taxes.  Tw<»  lettfrs  were  produced  and 
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it  rrtust  be  couceded  tliat  thèse  vviMit  a  ^'reat  way  in  establis- 
liin^  tlie  plea.  On  the  4th  of  Febriiary,  liS()5,  Mr.  Atwater, 
duly  authoi'ized  by  the  Marchants  Hank,  wrote  a  letter  to  tlie 
phiintifî',  and  in  tbis  Uîtter  he  istated,  ainon^  other  tliings  that 
the  (Urectors  of  the  Merchants  Haidv  had  authorizcd  iiim  to 
am-pt  thephiintiH's  oHer  of  tho  lot  for  $18,000,  addinjr;  "  It  is 
understood  tliat  tlie  Bank  is  to  bave  the  ))ro]H!rty  i'ree  and 
cli'ar.  You  are  to  receive  the  avvard  for  the  part  taken  by  the 
Corporation,  les»  the  assessiiient  on  the  lot  for  the  widenini^ 
of  the  street,  which  of  course  the  directors  (txpect  you  to  pay. 
Please  inforni  nie  as  soon  as  convenient  of  your  answer."  To 
this,  the  plaintiff"  answered  in  substance  on  the  llth  of  Febru- 
aiy  :  "  In  answer  toyour  note  the  4th  instant,  1  be^'  tosay  that 
\ve  accejit  your  t)rter  of  !?bS,000  for  the  lot,  which  we  will 
deliver  to  you  on  the  Ist  of  May  next,  after  the  widening  of 
Notre  Dame  street,  on  your  allowintjf  us  !?800  for  the  coniniu- 
tation  which  we  will  effect  for  you."  Upon  the  streni^th  of 
thèse  letters  which  seenied  to  enibody  the  verbal  a^reenient, 
the  défendants  had  a  perfectly  clear  case,  'i'iiere  was  no  dith- 
eulty  about  it.  Mr.  Laroc(iue  accepted  the  con<litioiis  which 
were  .specitically  stated  in  the  letter.  But,  unfortunately  for 
the  défendants,  tliere  was  a  deed  of  sale.  There  nii^dit  bave 
been  a  j^reat  deal  of  talkinjijand  writing,  butall  that  was  nicr- 
^v(\  into  the  deed  of  sale  before  notary.  Wliat  did  the  Court 
find  in  tho  deed  of  sale  ?  Nothin<f  at  ail  about  the  a.ssessnient. 
The  presuniption  of  the  law  was  that  the  owner  was  bound  to 
pay  the  assi-.ssnicnt.  Now,  at  the  tiine  the  a.ssessnient  iii  (pu'stion 
was  iniposed,  the  Merchants  Bank  wei'e  the  proprietors.  Fui- 
ther,  the  assessnient  was  not  for  wideninn-  the  street,  but  for 
soine  other  pur|)ose.  In  the  face  of  the  fact  that  it  was  not 
inijw.sed  for  wideninj;  the  street,  and  that  it  was  not  nientio- 
ned  in  the  dee<l  of  sale  what  was  the  Court  to  do  ^  Was  it  to 
take  the  letters  ?  The  défendants  said,if  you  look  at  the  deed  <pf 
sait'  at  ail,  you  niust  look  at  it  in  connection  with  the  letters. 
But  the  (youi't  did  not  re(]uire  the  letters  to  assist  it  in  inter- 
])retiiif;  the  deed  of  sale.  There  was  no  alle^fation  of  fraud  or 
error.  The  Court  was  bound  to  .say  that  tlie  whole  of  the  tran- 
saction was  embodied  in  the  deed  and  that  it  inij^ht  fairly  be 
])resunied  there  was  sonie  chanj^e  in  the  bargain  before  the 
deed  was  drawn.  Judj^nient  niust  therefore  <,m  in  favor  of  the 
plaintiti".  (:i  L  C.  L.  J.,  p.  18.) 
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CONVICTION  BT  A  MAGISTRATS. 

Sui'EKioH  Court,  Montréal,  !>tl 

July, 

1807. 

Présent:  MoXK,  J. 

DUUNKOHD  VS. 

Favueau. 

ILhl 

IlillUC  ( 

catiii^ 

:  Tliat  a  iNjiiviction  by  a  police  nia^istratc   \v 
f  the  police  uKi;ri.-'1rate,  -.vit  i  the  addition  vi'  V. 
utlicrwise  liis  iiiiality,  is  luid. 

licli  COI 
M.  wit 

itains  tlio 
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W,^^ 

^U'     J    .     ' 
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•f,^.1    .^4 

Oiil  1  in<  r 

li(luor  witliout  licensc  Tu  the  alhsence  ot'  Mr.  (  'our.sol,  Mr.  Bré- 
haut  liad  presideil.  'l'he  usual  forin  ot'  vvoi'ds  in  the  HUiinnons 
requirini^  the  Défendant  to  be  and  appeai-  before  C.  J.  Cour- 
sol,  Es(j.,  and  statin^  under  what  authority  had  been  struck 
out,  and  the  words  Mr.  "  Bréhaut,  1'.  M."  substituted.  Xow 
what  was  "  P.  M."  for  ^  Police  Man'istrate,  or  l'ay  .Master,  or 
Postniaster,  oi-  tifty  oth(;r  things.  Mr.  Cours(^l  took  ail  précau- 
tions to  state  bis  authority,  but  Mi*.  Bréhaut  apparently  did 
not  think  it  neces.saiy.  The  Court  was  of  ojnnion  that  this 
sunwnons  did  not  givc;  him  authority.  The  tiist  plea  of  the 
Défendant  was  a  plea  to  the  jurisdiction  ;  then  lie  pleaded  to 
the  inerits.  The  Court  was  of  opinion  that  this  plea  to  the 
jurisdiction  should  hâve  lieen  inaintained,  and  that  the  plea 
to  the  nierits  under  tlie  circunistances  was  not  a  waiver  of  the 
plea  to  the  jurisiliction.  Tlierefoi'e,  the  juilgnient  of  the  Court 
bolow  niust  be  l'eversed,  and  the  conviction  quashed.  (-i  L.  (*. 
A./.,  p.  19.) 


JURISDICTION  OF  A  POLICE  HAGISTHATE. 

Sui'ERioit  Court,  Montréal,  Oth  July,  1807. 
Présent  :   MoXK,  J. 
DURXI'OUD  rs.  STE-.MaUIE. 

lldd:  That  an  e.xeejitioii  to  tlie.iuri.-ilictioii  ofaiiolice  nia^'istrate  caii- 
iiot  be  maile  by  a  motion. 

MoNK,.!.:  The  only  différence  between  this  case  and  the 
iast,  was  that  the  Défendant  uiade  a  motion,  instead  of  [tlead- 
inif  to  the  jurisdiction.  'l'he  (îourt  properly  overruled  this 
motion,  and,  on  the  very  day  he  made  a  motion,  lie  pleaded 
to  the  merits.  The  C'ourt  was  further  of  opinion  that,  in  this 
ease,  the  plea  to  the  merits  was  a  waiver  of  olijeetion  to  the 
jurisdiction.  The  distinction  made  was  that, in  the  tirst  case, was 
a  plea,  while,  in  the  other,  thure  was  only  a  motion.  (8  L.  (J. 
L.  ./.,p  lî).) 


.^Luil 


m 


424 


RAPPORTS   JUDICIAIRES   REVISÉS 


CUSTOMS  ACT.-CASH  DISCOUNT. 


SuPERioR  Court,  Montréal,  nth  May,  l!S(i7. 
Présent:  MoNK, .). 
Darlincj  et  al.  vs.  Lewis,  è.s-qiudité. 

Hild  :  Tlmt  the  duty  inuat  be  paid  on  the  cash  discount  wliich  is  not  a 
trade  discount. 

MoNK,  J.  :  This  was  an  action  against  Défendant,  in  his 
then  capacity  of  Acting  Coilector  oF  Cu.stoni.s  at  tlie  Port  of 
Montréal,  clainjinf:f  four  boxes  of  hardware,  detained  by  hini 
for  additional  duty  thereon  ;  and,  in  default  of  the  goods 
being  given  up,  asking  that  Défendant  be  condenined  to  pay 
the  value  tliereof,  with  damages.  Thèse  goods  had  bi^en  iiiiport- 
ed  by  Plaintifls  froui  the  ITnited  States,  and  a  ({uestion  arose 
as  to  whether  PlaintiH's  were  entitled  to  deduct  ten  per  cent, 
which  appeared  on  the  fact  of  the  invoice,  and  which  was 
alleged  by  theni  to  1)e  a  trade  discount,  and,  therefore,  not 
subject  to  duty.  Tlie  Custonis  appraisers  maintaniing  this  to 
be  a  cash  discount,  the  point  was  referred  to  Ferrier  and  Cra- 
thern,  as  arbitrators,  under  the  provision  of  the  Statute. 
Thèse  gentlemen  rendei-ed  an  award  to  the  efiect  that  tlie 
actual  cost  and  market  value»  of  the  goods  was  the  Jiet 
amount  state<l  in  the  invoice,  no  référence  beiug  made  to  tlie 
nature  of  the  discount.  The  Acting  CVjllector  was  not  satiî- 
fied  with  this  award,  and  still  detaine<l  the  goods,  whereupon 
PlaintiHs  instituted  the  présent  action.  The  plea  was  that  this 
ten  per  cent  was  a  cash  discount  and  could  not  be  taken  oft"; 
and,  further,  that  the  award  was  illégal,  aiid  not  such  as  the 
law  required.  Tlie  court  had  to  décide  whether  this  was  a 
trade  or  a  cash  di.scount,  and,  if  a  cash  discount,  whetiier  the 
awanl  was  légal.  In  the  tirst  place,  the  presumption  was  that 
this  was  a  cash  discount.  Further,  the  court  bail  in  évidence 
the  circular  of  Plaiiititis,  in  which  it  was  stated  that  the  ten 
per  cent  was  for  cash.  So  far  froni  the  pretension  of  Plaintitf's 
being  sustained  by  the  évidence,  it  was  perfectly  clear  that 
the  ten  j)er  cent  was  a  cash  discount.  This  preliminary  ques- 
tion being  settled,  it  remained  to  be  determined  whether  the 
award  was  légal  and  final.  The  award  stated  that  the  market 
value  was  the  net  amount  of  the  invoice,  and  this  seemed  tu 
be  in  favour  of  PlaintiHs.  In  a  note  to  the  award,  référence 
was  made  to  letter  addre.ssed  by  the  shippers  to  Plaintiffs,  iii 
wliich  it  was  stated  that  the  ten  per  cent  was  a  cash  discount. 
and  that  Plaintifts  never  .sold  on  crédit.  The  Défendant  ob- 
jected  that  this  could  not  be  received,  unless  the  contents  di' 
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the  letter  were  sustained  l)y  proot',  and  his  Honor  was  of  opi- 
nion that  the  letter  in  question  was  utterly  valueless  as  testi- 
mony,  and  he  was  bound  U)  say  that  the  award  was  not  such 
as  the  law  recjuired.  It  niust,  therefore,  be  set  aside,  and  the 
action  dismissed  with  costs.  (3  L.  C.  L.  J.,  p.  3G), 

Ciioss  and  Lunn,  for  the  Flaintiffs. 

PoMiNViLLE  and  BK;t()URNAY,  for  the  Défendant. 


ARCHITECT'S  PLANS. 

SuPEUiOK  Couirr,  MoTitreal,  9th  May,  1HG7. 

Présent  :  MoNK,   J. 
HoPKiNs  VH.  Thompson. 

Hiid  :  That,  if  an  arcliiteot  prépares  plans  accordinjr  to  tenders  or  no- 
tiees,  ho  is  entilled  to  he  paiil  for  tlio  vainc  of  his  plans,  althoiijih  it  he 
stated  in  thenoticts  ("uUinfr  for  the  plans,  that,  if  they  were  not  acrept- 
ed,  the  architcct  \vo  ild  only  receive  $50,  if  plans  of  another  description 
than  thèse  called  for  hâve  been  accepted. 

MoNK,  J.  :  This  was  an  action  brouf^ht  by  an  architect  to 
rccover  the  value  of  his  services  in  the  préparation  of  plans 
for  a  church.  It  appeare»!  that  letters  were  addressed,  on 
behalf  of  the  congre^iticjn,  to  PlaintifFand  three  other  archi- 
tects,  inviting  thein  to  subniit  plans  for  the  proposed  édifice. 
(Vrtain  restrictions  were  iniposi'd  ;  the  cost  was  not  to  exeeed 
S32,000.  If  the  plan  was  rejected,  the  conipetitor  was  to 
receive  onlj'  !?50.  The  letter  to  Plaintift"  and  the  other  archi- 
tects  was  drawn  up  with  a  niinuteness  and  précision  calcu- 
lated  to  put  thein  on  their  guard  to  ob.serve  the  conditions 
imposed.  The  Plaintift",  aniong  others,  prepared  plans,  in  ac- 
cordance  with  the  terins  imposed,  but  ail  the  plans  sent  in 
were  rejected,  except  those  of  Thomas,  and  it  appeared  that 
his  plans  were  not  in  accordance  with  the  conditions  stated. 
When  this  fact  became  known  to  the  other  architects,  they 
appeared  to  be  uuieh  dissatisHed,  ancl  Plaintift',  one  of  their 
number,  had  instituted  the  pi-esent  action  for  the  ijaunturti 
nierait  of  his  services,  refusing  to  accept  the  S.")0  oft'ered.  The 
question,  then,  for  the  court  to  détermine  was  whether  Hop- 
kins  was  entitled  to  his  qiuiutiDu  )iiernit,  or  only  to  the  S5(). 
It  was  contended,  in  tiie  plea,  that  the  conj^regation  had 
reserved  the  rijjht  to  reject  the  plans.  The  Cotu't,  however, 
ha<l  arrived  at  the  conchision  that  Hopkins  was  entitled  to 
liis  qaantiun  nieruit.  He  was  restricted  to  a  certain  priée, 
and  it  was  fully  established  that  this  restriction  involved  a 
'H'eat  deal  of  extra  labour  and  care.    The  Défendants   con- 
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tracted  witli  Hopkins  tlmt,  if  he  sent  in  plans  whicli  were 
satist'actury,  he  sliould  hâve  tho  work.  Hc  sent  in  plan.s  ac- 
conlingly,  but  Défendants  accopted  other  phvns  whicli  were 
not  at  ail  in  conforniity  to  the  conditions.  In  doing  this,  they 
violated  tlio  contract,  and  thus  put  an  end  to  honest  com- 
pétition. If  there  was  no  compétition,  what  i-emained  ?  Why, 
Plaintiff  must  reeover  the  value  of  his  services,  which  were 
pi'oved  to  he  equal  to  one  per  cent,  aniounting  to  S320,  for 
which  he  would  hâve  judgment,  with  co.sts.  (3  L.  G.  L.  ,/., 
p.  30.) 

H.  Stuaut,  Q.  C,  for  the  Plaintiff'. 

S.  BÉTiiUNE,  Q.  C,  for  the  Défendant. 


RESPONSmiLITT  OF  PILOTS. 

SuPEUioR  Court,  Montréal,  f)th  July,  1H67. 
Présent  :  MoNK.  J. 
Bertrand  vs.  Brais. 

Ileld  :  Tluit  a  j)ilot  is  responsiblo  for  the  damages  caused  to  a  boat 
Ululer  his  charge  through  lii.s  négligence. 

MoNK,  J.  :  This  was  an  action  of  damages  against  a  pilot 
Ijrought  by  the  captain  of  a  barge.  The  Plaintitl'  liad  a  barge 
loaded  with  eighty-four  cords  of  wood,  at  the  Cedars,  and  lie 
sent  for  Défendant  and  asked  him  whother  he  would  agrée  to 
pilot  him  through  the  i*apids.  It  was  contended  by  Plaintiff", 
in  the  tirst  instance,  that  Brais  had  come  to  him  and  offered 
his  services,  and  that  an  express  agreement  was  then  entered 
into,  that  Défendant  was  to  take  the  barge  through  the  rapids 
for  $4.  As  a  matter  of  fact,  l^efendant  did  take  charge  of  the 
barge  on  the  15th  July.  They  left  the  Cedars  about  three 
o'clock  in  the  afternoon,  the  weather  being  ffne,  and  got  well 
through  the  Hrst  rapid.  Then  the  question  arose  as  to  going 
through  another  rapid.  Brais  did  not  follow  tho  course  he 
had  taken  on  previous  occasions,  but  attempted  to  take  an- 
other channel,  and  the  up-shot  was  that  the  barge  struck,  the 
wood  was  thrown  overboard,  and  the  barge  was  considerably 
damaged.  Now,  the  captain  brought  an  action  against  the 
pilot  for  the  value  of  the  wood  and  for  the  cost  of  repairing 
the  barge.  The  Défendant  said  he  never  undertook  to  gua- 
rantee  Plaintiff";  and,  in  the  next  place,  that  Plaintiff"  refused 
to  cast  anchor  when  he  told  him.  The  ffrst  question  the  Court 
had  to  détermine  was  whetlier  there  was  a  contract,  wliether 
the  pilot  entered  into  a  contract  to  pilot  this  barge  through  the 
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rapids  ?  It  was  contended  tliat  there  wiis  au  iniplied  contract 
to  this  efft'ct  and,  t'or  this  reason,  because,  on  two  occasions 
previously,  Détendant  liad  pilotod  Plaintitt's  boat  down  for 
the  saine  suni.  His  Honor  had  coine  to  the  conclusion  that 
there  was  an  iinplied  contract.  Brais  niust  be  looked  upon  as 
a  professioiial  nian  and  h«'ld  responsible  for  any  neglect  or 
want  of  ski  11.  The  duty  ot"  a  pilot  was  to  know  liis  business 
well  and  to  exercise  ail  possible  dilif^ence.  First,  as  to  Défen- 
dants skill,  the  testiniony  was  unaninious  and  coticlusive.  On 
the  second  point,  vvhetlier  he  had  exercised  ail  the  dilif^ence 
that  could  be  exercised,  the  Court  had  had  a  ^rcat  deal  of  dif- 
ficulty.  i'he  (irst  feature  to  be  noticed  was  that  he  did  not  ^o 
down  the  channel  which  he  had  gone  down  twice  previously 
in  safety.  Tlie  case  looked  as  if  there  had  been  a  want  of 
proper  care,  as  if  there  liad  been  négligence.  The  Défen- 
dant was  bound  to  exercise  the  utniost  diligence.  It  was 
said  tiie  captain  had  absolved  the  pilot  fr(»ni  the  conséquences, 
when  he  refused  to  anchor.  Stated  as  a  gênerai  principle,  tliis 
was  true  ;  but  we  must  look  at  the  position  of  uiatters.  The 
vessel,  at  the  tiuje  the  order  was  given,  was  bounding  over 
the  rocks.  There  would  hâve  been  great  danger  in  casting 
anchor.  His  Honor  was  clearly  of  opinion  that  the  order  to 
cast  anchor  came  too  late,  and  that  no  captain,  with  the  res- 
ponsibility  on  hiin  of  the  life  of  his  crew  and  of  hiinself,  and 
the  safety  of  his  cargo,  would  hâve  been  justitied  in  obeying 
such  an  order  at  anch  a  juncture.  The  pilot  must  be  held  res- 
ponsible,  but  in  what  aniount  {  The  Plaintiff  claiined  the  value 
of  the  repairs  and  of  the  wood.  This  was  too  much.  The  évi- 
dence showed  that  he  was  in  too  great  a  hurry  in  throwing 
out  the  wood.  He  might  hâve  saved  it.  The  pilot  would  not 
be  held  liable  for  the  cargo,  but  he  must  pay  for  the  tlaniage 
to  the  vessel,  which  would  be  as.sessed  at  l?r20,  with  costs  of 
the  action  brought.  (3  L.  G.  L.  J.,  p.  37.) 

DouiON  and  Dorion,  for  the  Plaihtiff. 

Cartier,  Pominville  and  Bétournav,  for  the  Défendant 
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SLANDER.-INSUFFIOIENT  DAMAGES. 

('ouiiT  oK  QiTEEx's  Hench,  Montréal,  î»th  Septembor  18<>7. 

Présent:  Di'VAi-,  C.  J.,  DitUMMoNi),  J.,   Cauon,  J.,  and 

Badoley,  j. 

J.  Bte.  Lèv.vai  dit  Parisien,  Plaintiff'  in  tluj  Court  below, 
Appellant,  ami  C'iiARLEs  Lft(JER  dit  Parisien,  Défen- 
dant in  the  Court  below,  Respondent. 

In  un  action  for  slamler,  the  évidence  liavin^  proved  a  Kross  case 
Hgaiubt  tlie  défendant  : 

Ileld,  in  ap|Hnil,  tluit  $00  daniajres  and  costs  nwarded  by  the  Court 
below  wa8  inadéquate;  aniount  increased  to  $200  and  costs. 

The  présent  action  was  instituted  for  the  recovery  of  $2000 
damages,  under  the  following  circunistances  :  The  plaintiff"  had 
been  suinnioned  as  a  witness  in  a  cause  pending  before  the 
Superior  Court  ami,  as  soon  as  his  déposition  was  tinished.  the 
présent  defentlant(who  vas  also  défendant  in  the  cause  abovc 
luentioned)  began  to  spread  injurions  reports  concerning  hiin, 
accusing  him  of  falsehood  and  perjury.  The  plaintiff'  then 
broiight  an  action  of  damages  against  him,  which  proceeded 
ex  parte,  défendant  having  neglected  to  plead.  The  euréoi  the 
parish  and  several  other  witnessess  were  called  to  prove  the 
injurions  expressions  used  by  défendant.  Thejudgment  of  the 
Superior  Court  was  rendered  by  MoNK.  J.,  on  the  31st  of  Oc- 
tober,  180(5,  condemning  défendant  to  pay  $50  damages  and 
the  costs  of  an  action  for  $50.  Of  this  judgment,  plaintiff  com- 
plained,  representing  that,  although  his  action  had  been  main- 
tained,  nevertheless  the  judgment  really  mulctcd  him  to  the 
extent  of  $3.81  ;  in  this  way  :  his  attorney's  taxed  costs  were 
$69.31,  whereas  the  daiiiasfes  and  costs  recovered  amounted  to 
only  $65.50,  leaving  a  déficit  of  $3.81.  He  accordingly  appea- 
led  and  clainied  more  ample  danmges. 

DuvAL,  C.  J.  :  The  plaintiff  had  proved  his  case,  and  we 
think  it  unjust  that  he  should  be  made  to  pay  money  for  ha- 
ving  brought  his  action.  We  are  of  opinion  that  the  judgment 
must  be  set  aside,  and  défendant  condemned  to  pay  $200,  with 
the  costs  in  bf>th  Courts. 

Drummond,  j.  :  I  do  not  think  a  man  should  be  mulcted  in 
costs  for  exercising  a  clear  right.  The  plaintiff,  having  been 
outraged  in  a  gro.ss  manner,  only  performed  a  duty  froin 
which  he  could  not  shrink,  in  bringing  an  action  against  his 
slanderer.  This  was  a  very  gross  case,  and  I  think  it  was  the 
duty  of  the  Court  to  make  an  example  of  défendant,  and  thus 
protect  witnesses  brought  before  the  Courts,  and  see  that  they 
are  not  hunted  down  as  Parisien  has  attempted  to  hunt  dowii 
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his  nephew.   VVe  thiiik  it  is  tlie  (hity  oï  tlie  Court  to  give  oxein- 

f)hiry  damages,  and  are  of  opinion  tliat  the  Court  below  sh ou Id 
lave  awarded  him  !?2()0  damages,  instead  of  !i^50. 

The  ju  Igment  was  w//''«as  follows:  "Cimsidénint  qut;  la 
somme  de  cinquante  doUars,  que  le  défendeur  a  été  condanmé 
à  payer  par  le  jugement  dont  appel,  est  insuffisante  pour  in- 
ilemniser  le  denmndeur  des  injures  infamantes  et  cruellement 
grossières  à  lui  prodiguées  par  le  défendeur,  à  plusieurs  re- 
prises, avec  une  persistance  qui  indi(iuait  chez  le  défendeur 
\ine  malice  profonde  ;  considérant,  partant,  (pie,  <lans  ledit 
jugement,  il  y  a  erreur,  &c."  Judgment  reverse»!,  and  défendant 
condemned  to  pay  $200  damages,  with  costsof  the  highestap- 
pealable  class  in  the  Circuit  Court  and  the  costs  of  the  ap- 
peal.  (3  L.  a  L  ./.,  p.  (JO.) 

.Ieité  &  AucHAMUAUi/r,  for  the  Appellant. 

Denis  &  Lefehvre,  forthe  Respondent. 


LIBEL.-JU8TIFIABLE  WRITOfa. 

Court  of  Queen's  Bexch,  in  Ai'peal, 

Montréal,  {)th  September,  1H67. 

Présent  :  DuvAL,   C.  J.,  Drummond,  J.,  Mondelet,  J.,   and 

Johnson,  J. 

L'Heureux,  PlaintifF  in  the   Court  below,   Appellant,   and 
Brunel,  Défendant  in  tlie  Court  below,  Respondent. 

Tho  défendant  in  an  action  for  lil)ol  hai  written  a  lottor  to  tlie  plain- 
tilPs  brother-in-law,  accusinK  tlie  plaintiffof  disiionesty  and  trii-liery, 
on  account  ot  his  having  brolteii  up  a  «aie  from  the  brother-in-law  to 
défendant  : 

//eld,  in  appeal,  that  althongh  the  letter  was  not  a  privilej^ed  commu- 
nication, yet  that  it  waH  jimtitiahle  under  tlie  circnmstances,  and  an  ac- 
tion did  not  lie. 

The  plaintiff  instituted  the  présent  action  in  the  Circuit 
Court,  to  recover  damages  from  défendant,  for  libellons  expres- 
si(ms  contained  in  a  letter  written  by  défendant  on  the  5th  of 
April,  18G4,  to  Lachapelle,  plaintitt's  brother-in-law.  It  appe- 
lU's  that  Brunel,  the  défendant,  had  entered  into  negotiations 
with  Lachapelle  for  the  purchase  of  a  pièce  of  ground  belon- 
}:;ing  to  the  latter,  and  the  terms  had  been  concluded,  when 
L'Heureux,  the  plaintiff.  hearing  of  the  proposed  sale,  siiccee- 
tlod  in  inducing  Lachapelle  to  sell  the  ground  to  him.  Brunel 
then  brought  an  action  against  Lachapelle,  to  compel  him  to 
exécute  the  deed  to  him  ;  and,  while  this  action  was  pending, 
heing  informed  of  the  part  played  by  L'Heureux,  he  wrote  to 
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ijii(>lm[)(;llt>  coiiipliiiiiiii;;  ot' th(>  lllllL')lillati<)n^s  ot  L'flctii'cux  and, 
aiiiotif^st  otlicr  tliiii^^s,  usin<^  tlui  cxprcsHion  :  "Vous  voyez 
iiiaiiitciiaiit  la  l'ourlicric,  la  inalhoniiétt'té  et  l'injustic»'  avec 
l('s(ju<'llcs  il  a  aifi,  et  avoc  l('S(|ni'll<'H  il  a^it  cncon;  aiij(nii"<rinii 
à  votiT  «^pird."  'l'his  letter  Lacliapelh^  liad  no  soont'i'  l'cccMVcd 
than  ho  took  it  to  L'Umrt'ux.  to  j^i't  liiin  to  rtiul  it  to  liini, 
and  thon  hoth  wcnt  to  notary  to  havo  it  nrcad.  It  was  For  tho 
expressions  containeil  in  this  lott<!r  that  L'Heurenx  institnteci 
thc  pj-esent  action  of  (hiina^jfcs.  On  the  .SOth  of  Deceniher,  iMiî'), 
jndf(rni;nt  was  rendered  hy  MoNK,  .1.,  in  th(^  Circuit  Court, 
awardin^  détendant  $îi()  daniaj^es.  Tho  défendant  then  inscri- 
IumI  th(!  cas(>  for  revievv  and,  on  the  .'{()th  of  May,  1M()(},  this 
judt^nient  was  reverstvi  liy  Smitm  and  HEUTHEr.oT,  J.J.  (Had- 
<iLKV,  J.,  dissentin^),  and  the  action  disniissed.  The  j,'rounds  of 
this  juduKint  worc  that  the  lotter  in  (juestion  was  written  to 
Lachapellt!  conH<lentially,  in  référence  to  the  transaction  of 
liar^ain  and  sah;  niade  [ty  Lachapelle  to  défendant,  and  that 
the  publication  of  the  ietter  was  unauthorized  hy  Défen- 
dant and  that  the  Ietter  was,  under  the  circunistances  justi- 
fiahlu.  'l'he  followin^  iiinarks  were  niade  when  judgnient  wns 
rendercd  in  review. 

Smitii,  J.  :  The  Ietter  was  written  stronj^ly  and  in  very 
sevei'e  tt-rnis,  an<l  was  considerod  by  the  (Jourt  below  to  be  a 
libel.  This  judgnient  ap[)ears  to  us  to  be  erroneous.  VVe  think 
that  the  slander,  if  a  slander  at  ail,  was  one  which  défendant 
had,  at  the  tiine,  a  stron^  reason  for  writin<^.  The  plaintitf's 
l)rother-in-law  had  proinised  to  sell  to  l^runel  a  cei'tain  pièce 
of  ^round,  and  plaintif!"  persuaded  hini  to  break  this  aj^ree- 
nient,  and  even  went  so  far  as  to  «leclare  that  he  would  hold 
hiiii  harniless  for  anything  he  nii<^ht  sutf'er  for  lus  breach  of 
aj^'i'eenient.  Now,  a  nmn  who  stands  in  this  position  of  induc- 
h\^  another  to  break  his  agreeinent,  is  naturally  exposed  to 
imputations  on  his  honesty.  The  Ietter  in  (|uestion  charged 
plaintif!  with  inducing  this  violation  of  contract,  and  it  must 
l)e  adniitted  that  there  was  a  good  deal  in  the  way  of  justifi- 
cation for  this.  Morcover  plaintiff  did  not  négative  the  facts  ; 
theiv  is,  therefore,  a  strong  presumption  that  they  are  true, 
and  if  thèse  facts  are  true,  it  cannot  be  pretended  that  there 
is  niuch  slander  in  the  coinplaincd  of.  The  plaintiff  does  not 
stanil  in  the  position  of  a  rnan  with  clean  hands  before  th' 
Court.  The  défendant  has  perhaps  only  told  the  truth  in 
ther  plain  language.  There  is  no  ground,  as  far  we  can 
for  damages,  and  we  think  that  the  judgment  must  be  re. 
sed  and  the  action  dismissed. 

BaDdLEY,  J.  :  It  is  perfectlj'  true  that  plaintiff  does  not  conie 
into  Court  which  clean  hands.  He  is  the  cause  of  thc  whnie 
trouble.  He  induced  his  brother-in-law  to  break  a  contract  for 
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tlio  salo  of  proporty  luid,  iiftorwiinlH,  obtaincd  tliÎM  propti-ty  for 
liiiiisclf.  Tnt(  sliindcr  is  ik»  slaiiilcr  as  lictwrcii  tlit*  tw<»  parties 
tlu'iiisflvfs;  but,  wlii'M  dcfctnliuit  wciit  lieyoïid  tliis,  lUid  iiii- 
putcd  iitr()('i<iU8  motives  to  a  tliird  party,  lie  wms  no  lonj^fcr 
protected.  Kor  tliesc  rrasons,  F  iiiust  disHciit,  l)Ut  I  would  not 
j;ive  plaintitr  vindictive  daiim^'es.  F  would  nicrely  support 
plaintitf's  ri;;lit  of  action  and  say  to  défendant,  if  yon  do  slan- 
der,  you  nuist  takr-  tlie  conseriucnces.  Tlir  (nuit  luust  look  lit 
a  casfi  of  tliis  kind  as  a  jury  would.  llnder  tlie  circuinstances 
I  would  l»av((  ^Mvon  plaintitfjud^meiit  for  !#!()  and  costs,  ami 
no  more. 

FiKH'riiKi.or,  .!.,   concurrod  in  the  judj^mcnt. 

Tlie  plaintif!' tlien  iiistitute(l  tlie  présent  appeal. 

F)rvAi,,  ('.  .1.:  The  Circuit  Court  coiidcniiied  dcft-ndant  to 
pay  a  certain  sun»  of  daiiia^res.  The('<»urt  of  lievision  lias 
reverstMJ  tliis  jiidi^ment  aiwl  disinis.sed  tlie  action,  upoii  the 
])rinciple  that  the  letter  was  wiitteii  contideiitiidly  ami  was  a 
privilege(l  communication.  \Ve  confirm  the  judniiient  of  the 
Court  of  Flevision,  hut  not  for  the  reasons  {riven.  \V(!  do  not 
tliink  tli(!  hitttM-  WH.S  a  contiili'iitial  letter  or  privile<red,  hut  we 
Hay  tliis,  that  every  word  in  the  letter  is  proved  to  he  the 
strict  truth.  I  do  not  recollect  a  sintjh;  case  in  wliich  thti  con- 
duct  of  plaintift"  was  proved  to  he  wor.se.  F-Fe  interfered  het- 
ween  the  .seller  and  purchaser,  and  coun.selled  his  l»rotlier-in- 
law  to  destroy  the  m-U'  of  }/(ii'(inlii'  whieh  liti  liad  j^^iveii  liim 
ajrainst  defendant's  claim. 

.loUNsox.  J.  :  F  will  state  hrietlv  the  ifrounds  on  wliich  F 
concur.  It  would  appear,  and  did  appear  to  me,  at  tîrst  si^lit, 
that,  if  tliis  letter  was  not  a  privile<(i'(l  communication,  it  was 
uniawl'iil  and,  therefore,  plaintiff"  sliould  not  he  turned  ont  of 
Court.  But  it  is  clearly  proved  that  plaintiff"  actod  in  a  disho- 
nest  nianner  ;  he  is  adetected  villain,  exiiosed  hy  tlii;  puhlica- 
tion,  in  the  niost  restricted  \v<^a\  sensé,  hy  the  person  wdio  liad 
the  greatest  interct^t  to  detect  him.  I  am  satisfied,  from  the 
évidence,  that  no  injury  was  suffered.  Therefore,  I  coiicur  in 
the  judp;ment  of  the  Court. 

DrummdnI)  and  MoXDELET,  JJ.,  also  concurred. 

The  judginent  wa.s  niof.iré  thus  :  "  Considérant  que,  quoi(|Ue 
'"  lettre  qui  fait  le  sujet  de  la  présente  action  n(î  doive  pas 
i-tie  envi.sagée  comme  entrant  dans  la  catégories  des  commu- 
nications spécialeh.ent  protégées  ])ar  la  loi,  coniiiu!  confideii- 
ti  les,  l'Intimé  ac  trouve  néainnoins  justifié  de  l'avoir  écrite 
et  tran.smiae  à  Hon  adresse  ;  car  la  preuve  fait  voir  (pip  l'Inti- 
mé a  écrit  cette  lettre  sans  aucune  intention  malicieu.se,  mais 
seulement  dan.s  la  vue  défaire  connaître  au  nonniié  Jeatniotte 
dit  Lath.ipelt  à  qui  elle  était  adres.sée,  les  effets  dangereux 
pour  lui,  ainsi  que  pour  l'Intimé,  de  certaines  intrigues  crimi- 
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luilltîs  (liins  It's(|Ut'll<'.s  rAppt'Iiiiit  r-luTcliait  le  concours  de  Jeaii- 
iiott(^  (lit  liiichapcll»',  à  l'épinl  dt;  la  vente  mentionnée  dans 
cette  cause.  Considérant  que,  (|Uoi(|u'il  y  ait  erreur  dans  l'un 
des  motifs,  il  n'y  »i  |)Hs  niai  ju^é  dans  le  juj^ement  &c."  Judg- 
inent  e«)nHrnied  with  costs.  (.'1  L.  ('.  L.  J.,  p.  (II.) 

DoilloN,  DoiuoN  and  (îKoKKUloN,  for  tlie  Appellant. 

CAiniKH,  roMiNvii.LK  and  Hi^:T(M'iiNAY,  for  the  Kespondent. 


NOTICE  TO  TERHINATE  LEA8E.-TRAlfS»8SIBLE  RIGHT. 

CoUttT  OK  QUEEN's  HeNCH,  IX  AlM'EAF., 

M(mtreal,  Mrd  Juno,  IJS()7. 

Présent  :  Dl'VAL,  C..I..  Avi-WIN,  ,).,  HAixiLEY  J., 
and  MoNDELET,  .1. 

Mui.LlN,  Deft^ndant  in  tlie  (V)urt  below,  Appellant,  and  Au- 
cHAMUAUl/r  H  <d.,  l'iaintitis  in  tlie  Court  helow,  He.sj>on- 
dents. 

Twti  poreoiix,  joint.  owiierH  of  a  certain  proiierty,  ieased  it,  reserviiin  to 
tiieinselvew  the  riniit  to  nive  iiotico  terniiiiatiii^  llie  loase  ou  tlieir  elw- 
tiiivr  II)  Imild.  One  of  thc  joint  owiuth  <o1(1  IiIh  nndividoil  lialf  of  ihe 
jïropeity,  anil  notice  to  tt^rininiite  tin»  lease  \vas);ivtMi  hy  the  purciia.ser 
and  tiie  owner  of  tlio  otlier  lialf  : 

//«'/(/:  Tiial  the  rijiht  to  nive  notice  was  pront>rly  exercised  by  tlie 
purcliaser,  wlio  was  substituted  in  tiie  rijrht»  of  liis  vendor. 

Tliis  was  an  appeal  from  a  judi;nient  rendered  on  the  2(Sth 
June,  l.S()(),  liy  NIonk.  .1.,  coiiHrnied  in  Kevie.v,  Smith,  J.,  dis- 
sontino;.  The  action  was  instituted  hy  I'.  U.  Archambault  and 
James  Haylis,  to  ohtain  the  résiliation  of  a  lease  made  by  Ar- 
chambault and  one  LevestjUe  to  Défendant  MuUin.  This  lease, 
pa.s.»<ed  in  Kebruary,  lS(i(),  was  fora  period  of  six  years  and 
ten  months  and  a  lialf,  to  be  reekoned  from  the  I5th  June, 
liS()l,  to  the  'M)t\i  April,  l.StiH,  and  contained  the  followin^î 
stipulation  :  "  And  Hnally,  it  is  understood  and  a^reed  that 
the  lessors  sirill  hâve  the  ri^lit  to  cancel  this  lease  on  the 
.'iOth  April,  1M()()  or  IH(i7,  by  ^iviii^  the  lessee  notice  of  such 
their  intention,  in  writiii;^,  at  least  three  months  previous  to 
the  <lay  on  wliich  tliey  désire  the  lease  to  expire,  and  this 
right  shall  be  exercised  in  the  <\ent  of  their  electing  to  build, 
and  not  otherwise."  On  the  2")tli  Ati/^just,  l.S(î5,  Levescpie  and 
his  wife  sold  their  undivided  half  of  the  property  to  Baylis, 
who  jjave  the  notice  re(|uired  to  caneel  the  lease  an<l,  upon 
the  n'fu.sal  of  Mullin  to  «(ive  up  the  property,  brou^ht  the 
présent  action  to  resiliate.  The  only  part  of  the  plea**  n»!C(>.ssary 
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t<)  be  noticcd  is  tliat  which  set  up  thab  tlie  stipnlatiun  or 
rescrvt^,  ffiving  tlio  right  to  tlu;  lesMors  to  caiicel  the  lejwe  on 
their  olecting  to  build,  was  perstnud  to  the  lessors,  and  did 
not  pas8  to  tlie  purclmser.  Tlie  Superior  Court  considered  that 
the  rif^ht  to  caiicel  on  electiug  to  hxùUi  was  not  personal  to 
tlie  lesHors,  but  was  tranHiiiitt<><]  to  the  purchaser,  and  fjave 
judf^nient  in  favour  of  the  Plaintiti'.  The  Défendant  luiving 
in.scribed  the  case  for  review,  the  judgment  was  eonfirnied, 
.Sniitli,  J.,  dissentin}^.  The  Defi^ndant  then  appeah'd.  The 
C'OUrt  WPS  unaniinously  of  opinion  that  Baylis  was  substituted 
in  tlie  vi^^hts  of  Levesqut!  by  his  purchase  of  Leves(|ue'.s  un- 
divided  half,  and  therefore  he  had  a  ri^lit  to  terniinate  the 
iease.  .Iudj;;inent  contirined.  (8  L.  C.  L.  J.,  p.  ÎM).) 

B.  Devlin,  for  tl)e  Appellant. 

F.  A.  ().  AiuiiAMHAULT,  for  the  Respondent. 
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PAACTiCE.-  HOTIOH  FOR  LEAVE  TO  APPEAL. 

l'orur  «>K  (»>I'KKN  s  HkNCH,  AIM'EAL  sidk, 

Montréal,  June  JSth,  1H()7. 

Présent  :  DiVAL,  C.  J. 

MuM.iN,  Appellant,  und  Archambault,  Respondent. 

An  iipplicatioii  was  nindo  on  tlio  last  «liiy  uf  the  ap|H-a)  toriii,  fur 
louve  to  HpiHMil  to  t  lie  Fri vy  ( 'ouncil  from  a  jiulirinent  reiult-nd  Hvh days 
previouslv  : 

lleld  :  'i'Iiat  iho  motion  oanie  too  iate. 

Mr.  Dorion,  Q.  (\,  counsel  for  the  Appellant,  nioved  for 
leave  to  appcal  to  the  Frivy  Coiujcil  from  the  judj^nient  ren- 
dered  June  3rd.  {Avte,  p.  482.) 

DliVAL,  CJ.:  I  will  not  receive  your  motion  on  the  lastday 
of  terni.  The  case  would  thereby  be  locked  up  till  Septemlier 
next,  and  the  end  attained. 

Mr.  Dorion.  Notice  has  been  (;iven.  Time  was  r<'f|uired  to 
communicate  with  our  elietit  l)ef()re  making  this  motion. 

DUVAL,  C,  J.  :  The  party  should  hâve  been  in  C'ourt  when 
judjjnient  was  rendered.  If  we  were  to  reeeive  this  applica- 
tion, we  nui.st  receive  al!  similar  applications  and,  tlius,  parties 
would  obtain  indirectiy  what  they  eannot  obtain  directly. 
Make  your  motion  on  the  Ist  Septendu'i*.  We  refuse  a  rule, 
because  a  rule  wouM  suspend  proceedin^rs  in  tlu;  meantime. 

Lafla.M.ME,  Q.  c.  counsel  for  Respondent,  represented  that 
delay  wctuld  be  cspecially  prejudicial  in  this  c»use,  the  action 
being  one  in  ejectnuMit  :  further,  that  the  aniount  of  rent  in 
(|Uestion  did  not  admit  of  an  appeol. 
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Mk.  Ddiuon.  It  is  iiofc  a  (piestion  of  reiit,  but  of  damaj^n 
caused  to  iny  client. 

J)nVAL,  C.  J.  :  I  entertain  lut  <l()ul)t  alxmt  it  at  ail  ;  it  is  not 
a  (iU(îstio!i  of  prapiîrty,  Imt  a  <|ut?sti<»ti  ot"  leaso  or  no  Icaso. 
Application  rcji!cte<l.    (8  L.  (J.  L.  J.,  p.  1 17.) 
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PRACTIOE.-IllTBRDICnON.-  CURATOR. 

Coi'RT  OF  Qi'EEN's  HeNCH,  I\  APl'EAL, 

Montréal,  Junc  8tli,  l.SfîT. 

rresent:  DivAL,  C.  J.,  DiuMMoxD,  J.,  Badulev,  .1.,  and  Mon- 
de let,  J. 

El'  parte  FoKitgiiN. 

Ild'i:  Tliiit  tlie  cnrutDr  to  a  porson  volnntnrily  intPrdictod,  miist  be 
linmnht  intti  tlm  proceciliiifrM  toolitain  routntiiilr  l'or  Jolie  eiirhttr,  lliougli 
iUvJ'olli  etirhrrf  was  iiuhIc  befnre  intcrdiotioii. 

Kounjuin,  tlic  prisoner,  l»'infj  detaim-d  in  prison,  at  Sort'!, 
liis  counscl  applifd,  in  tlic  Hrst  instaïKM-,  for  a  writ  of  /nihras 
cin'pnK.  'l'iif  cirt'umstanct's  set  ont  in  tlif  jH'tition  wcrc  tliat 
Kotinpiin  liad  l>e»'n  subjcctcd  to  contra'tnti'  ïor  fhllr  etirht'i'e. 
Subscijuently  to  tho  folle  ciirlii'rr,  but  licfore  procecdinirs  liad 
bccn  taken  to  obtain  iiynh'*tniti\  i\w.  prisoncr  was  placcd  un- 
der  voluntary  intfi-diction  and  onc  l'aient  was  iippointed  liis 
curator.  In  tlic  procccdin^s  takcn  to  olitain  nmirainte,  thc 
cnrator  liai!  not  been  broiii^lit  in.  An  objection  was  raised 
that  thire  was  notbin;.'  to  sbrtw  tliat  tlie  prisoner  bad  been 
interdicteil.  (  Jirouard,  counsel  for  tiie  prisoner,  eontended  tliat 
tliis  was  properly  establislied  i)y  )i.ftida\it  and  eited  an  eii^- 
lisli  ease  in  wliicli  tlie  fact  of  tlie  prisoner  bein^  a  clerj^yiiian 
and  exempt  froin  iiiiprisonineiit,  bad  been  estaiilislieil  by  ntH- 
davit  in  an  appbcation  siiiiilar  to  tbis. 

DrVAL,  ('.  il.  :  Tlie  eurator  slionlil  bave  Imen  broii<,dit  into 
tbe  ca.se.  Tbe  Court  cannot  tarant  a  writ  of  liuhra^  rtir/nis,  iiiit 
tbe  judi^inent  is  that  tlu?  writ  of  tutiitrui iili'.  was  ille^ully 
issiied,  and  onlerin»;  tbat  tbe  prisoner  be  diseliar^e<l,  if  tbere 
be  notbin^  else  aeainst  liiiii.  {'\  L.  ('.  A.  ./,,  p.  ll.S.) 

D.  (JlUoi'AUI),  for  tbe  Petitioner. 
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HABEAS  CORPUS. 

Court  ov  Queex's  Bexcic,  Montréal,  (Sth  June,  1807. 
Corain  Dl'Val,  C.  .T.,  Drummoxd,  J.,  Badolev,  J., 

MoNDELET,  J. 

Ex  porte  Narcisse  Fourquin  et  al.,  Petitioners  for  a  vvrit  of 
Hal)eas  Corpus. 

Hvld:  ïluit  a  (liscliar>{e  inay  be  onlered,  upon  a  pétition  for  a  writ  of 
Ifiihiux  OirpHK,  in  the  case  of  a  Deft'iniant  ronfined  in  jraol  under  civil 
proccss.  (1) 

On  tlu'  I9th  May,  l(S()(i,  Kourquiii  was  <lischarii;tî(l  froin 
^'aoI,up()n  a  writ  of  Halwiis  Ci)rpa>i,  corain  Loranoek,  J.  Ho 
ha<l  l)ei'n  imprisoncil  and  conrincd  in  tlio  conniton  ^raol  of  tho 
district  of  llichelicu,  in  tho  town  of  Sond,  nnder  a  writ  of 

(I  )  Le  premier  statut  relatif  à  Vhahins  mr/iin  (pli  a  été  passé  en  eette  pro- 
vin<e  est  le  eli.  1er  des  S.  <lii  B.-C.  de  17H4,  '24  <;ei>.  III,  intitulé  "Onlim- 
nanee  piiui'  la  sûreté  de  la  liiierté  du  sujet  dans  la  provinee  de  <i>Ui''liee,  et  |K)nr 
enipèelier  les  emprisonnements  lioi's  de  eette  pri>vi-...e."  Ce  statut  no  R'a|ipli(|uu 
(|u"aux  personnes  détenues  pour  affaires  criminelles  ou  supposées  erimiuelles. 
Ivi  see.  I  de  ee  ciiapitri'  coutenait  la  disposition  suivante:  "Tous  p/irtieu- 
liers  i|ui  seront  ou  demeureront  |ii'isoimi(!rs  ou  détenus  dans  aucunes  prisons 
dans  eette  province,  pour  timtes  atVaires  eriminelles  ou  supposées  criminelles, 
auront  le  droit  de  deman'ltM',  d'avoir  et  irohtenir  île  la  Cour  du  Ham^  du  Roi 
en  eette  provinee,  <>\i  du  juj.'e  en  eliet'  d'ieelle,  ou  des  cM)mniissaires  ipii  exe- 
entent  réeipr»Mpiement  la  l'hai^e  de  ju;ie  en  clief,  on  d'aucun  des  jujjes  de 
ladite  cour  clu  Banc  ilu  Roi,  l'ordre  {VhalicaMror/tiis,  ensemble  et  tous  les  Ix-né- 
lic»'s  et  soulafienients  (|ui  en  résultent,  dans  tous  temps,  et  d'une  manière  aussi 
an. pie,  aussi  entière  et  aussi  avanta<,'c)ise  à  tons  éj^ards,  usajjes,  tins  et  effets 
iinelconipies,  ipte  les  sujets  clt;  Sa  Majesté  dans  le  royanmc  d'Anj^leterre  ipii 
peuvent  être  ou  demeurer  prisonniers  ou  détenus  dans  aucune  prison  dans  ce 
loyaume,  ont  droit  a  cet  ordre  et  aux  liéiu'lices  (pii  en  résultent,  suivant  la 
loi  eonniiune  et  les  bt.ituts  d'icelui."  l.c  !)  mai  ISJli  fut  ensuite  passé  le  cli.  M 
ilcsS.  dnIJ.C.  de  ISPJ,  .VJ  (  ieo.  III,  iutitnli-  "  Acte  |miUI' assurer  la  liberté 
du  suji't,  en  étendant  les  pouvoirs  des  cours  cle  lois  de  Sa  Majesté  dans  cette 
pro\  inee,  cpnmt  aux  n-rils  ou  ordres  d"//«/«f(.<  <  7i/'<  ml  "iiltjii^ii  ni/iini,  etcpiaiit 
aux  moyens  ilo  forcer  d'oliéir  à  tels  if,it<  ou  or-Jus."  La  sec.  <i  de  ee  chapitre 
décrétait  i|ue  :  "  Rien  de  ce  ipii  est  conteuu  d'ins  cet  acte,  ne  s'étendra  à  élar- 
V'U'  ipii  ipie  ee  soit  cliai'jie  de  dettes  ou  d'autres  actimis  on  d'aucuns  pioccs  en 
toutes  ail'aires  civiles."  11. i  été  jui,'c  sons  ces  dispositions  (pi'un  Défendeur, 
ciiipi'isonné  t'ii  •.citu  d'un  bri'l  de  '•<i/ii(ii  mt  n  ^/niiiiliinlinii,  ne  pouvait  olitenii* 
■*a  mis(?  en  lil)erté  par  un  bref  d'/i'i'<"»'<  (•();•/)«.<.  {/{iiiImi- fl  ni,  vs  (yjluni,  ( '.  S., 
.Montréal,  27  mars  IS.-.S,  Smith,  .1.,  H  ]).  T.  It.  C,  p.  •_>!().  et  ti  H.  .1.  R.  Q., 
p.  2I'2.) 

Le  bref  iVlinln  m  iDrpiiK  n'est  pua  accordé  dans  le  bnt  de  réviser  le  jugement 
<run  tribunal  ou  de  déciiler  de  la  régidarité  des  procédés  faits  devinit  ee  tri- 
liunal.  L'objet  du  bref  est  de  tenir  les  emn's  dans  la  limite  de  leur  juridiction, 
mais  non  «le  corri>;er  lem s  erreurs  ;  ceci  doit  être  fait  par  l'appel  ou  |>ar  lu 
bref  d'erreur.  Il  n'y  a  pas  lieu  au  l>ref  ilhiihidi  riii-jtii»  à  la  r<'<piéte  d'une  per- 
Minne  emprisonnée  en  vertu  d'un  jugement  rendu  dans  une  action  en  dom- 
inatifs  la  condanuiant  à  la  contrainte  par  corps.  Le  juge  ne  peut  pas  plus,  sur 
/i>i/m  (K  coi/Ki.^,  s'eni|nciir  de  la  ri'gnlarité  îles  proccdes  du  tribumd  après  le 
jiigeuient  ordonmint  la  contiainte  ipi'il  peut  Heiiipu'rir  de  la  régularité  des 
procédés  fitits  devunt  le  Iribuinil  avant  le  jugement  ;  s'il  en  était  autrement, 
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contrainte  par  corps,  by  reasoii  of  a  folle  enchère,  in  his  suit, 
as  Plaintiff,  against  Hébert,  Défendant,  decided  in  tbe  Supe- 
rior  Court,  sitting  in  the  district  of  Ricbelieu  ;  and  under  a 
judgnient  rendered  on  the  KJth  Mareh,  1860,  orderini,'  such 
contrainte  par  corps  (1)  coercive  iniprisoninent,  for  the  difte- 
rence  between  the  aniount  of  his  bid  and  the  price  brought 
by  the  actual  sale.  Upon  tlie  motion  of  Deft-ndant  made  on 
the  l()th  day  of  June,  IMtiCi,  hefore  the  Superior  Court,  sitting 
in  the  district  of  Richelieu,  permission  was  given  to  J)efend- 
ant  to  issue  a  seconrl  writ  of  contrainte  par  corps,  in  exécu- 
tion of  the  judgment  rendered  by  said  Superior  Court,  on  the 
KIth  March,  iHfK),  and  Plaintift'  was  accordingly  arrested  a 
second  time.  Fourcjuin  having  niade  an  application  before  the 
Court  of  Queen's  Bench,  sitting  in  Banco,  it  was  referred  to 
chambers  in  vacation,  and  finally  rtyected  on  the  26th  Octo- 

uii  seul  juge  d'un  trilmiial  inférieur,  autorisé  à  accorder  le  href  (Vhabenjiror- 
piiK,  pourrait  mettre  de  coU  le  jugement  d'une  cour  de  juridicti(m  supérieure 
et  l'infirmer.  On  ne  peut  assimiler  le  Itref  d'exécution  émanant  d'une  cour  di! 
juridiction  civile  à  un  mandat  d'emprisoimement  signé  par  un  magistrat.  Ou 
ne  peut,  sur  hnlM'us  corpus,  prendre  en  considération  le  défaut  <lan»  le  mandat 
d'emprisoimement,  s'il  y  a  une  conviction  valide  ;  et,  pour  constater  cela,  il 
serait  nécessaire  de  faire  produire  tout  le  dossier  jiar  rerliorari.  Lora(|ue  i)ou- 
voir  est  donné  à  un  tribunal  subordonné  d'emprisonner  à  certaines  conditi<ms, 
cette  autorité  sultordonnée  doit  être  contrôlée,  et  le  juge  (jui  décerne  l'ordri; 
d'emprisonnement  doit  le  faire  dans  les  termes  de  la  loi.  Cependant  il  ne  s'en 
suit  pas  que  l'ordre  d'emprisonnement  doive  conteiùr  plus  (|u'il  n'est  rerjuis 
dans  une  cause  criminelle.  Ainsi  il  n'y  a  pas  lieu  à  VhnheriH  rorpn^,  lorsque  le 
mandat  d'emprisonnement  a  émané  d'une  cour  compétente,  qui  a  évidemment 
juridiction  sur  la  cause.  {Er  parte  Doiinifhiie,  V.  S.  en  C'Iiambre,  (Québec, 
DiVAL,  .1.,  9  1).  T.  H.  t.,  p.  28-),  et  7  R.  J.  R.  *}.,  p.  237.) 

Les  dispositions  de  la  sec.  6  du  ch.  8  des  S.  du  B. ■(.!.  de  1812,  52  (ieo.  III, 
conc<irdent  avec  les  principes  du  droit  commun  sur  la  (juestion.  Le  juge  en 
cliandirc  n'a  pas  le  droit  do  libérer,  par  hulieas  corpus,  un  Défendeur  empri- 
sonné en  vertu  d'un  bref  de  contrainte  par  corps  pour  la  raison  «pie  le  bref 
ne  mentionnerait  pas  le  jugement  d'ifi'rnlo  et  parce  (lue  les  formalités  re- 
quises par  la  loi  n'auraient  pas  été  suivies.  Lorscpie  la  contrainte  a  éma- 
né de  la  (.'our  Supérieure,  le  juge  en  chambre  doit  présumer  que  le  juge- 
ment d'iternto  a  été  dûment  prononcé  et  régulièrement  signifié.  Il  est  sans 
doute  plus  régulier  de  mentionner  dans  lu  mandat  d'emprisonnement  sur 
contrainte  par  corps  dans  une  acti<m  en  dommages,  (pie  le  jugement  iViU- 
rato  a  été  prononcé  et  signifié  ;  nuiis  il  n'y  a  aucune  loi  qui  exige  cjue  cela  soit 
fait  sous  peine  de  indlité  ;  au  contraire,  la  maxime  omuia  prifsnmmUiir  rili' 
fMHf  nrfn  doit  s'appliquer  à  ce  cas.  Lorsque  le  manilat  d'emprisoimement  a 
émané  d'une  cour  supérieure,  on  doit  présumer  (pi'il  a  été  émis  régulièrement 
dans  une  cause  sur  nupielle  cette  cour  avait  juridiction,  à  moins  (pie  le  con- 
traire n'apparaisse  à  la  face  des  procédés  cimiine  si,  jiar  exemple,  un  mandat 
d'einprisoiiiiument  dans  une  affaire  criminelle  avait  émané  d'une  cour  de  juri- 
diction civile.  Les  brefs  émanés  par  un  tribuniil  supérieur,  (|ui  ne  paraisseni 
{Mis  être  hors  de  leur  juridiction,  sont  valides  et  sont  par  eux-mêmes  une  pm 
tectioii  sufiisante  |)our  tous  les  ofiiciers  qui  les  exécuttiiit,  et  ce,  (|Uoi(|u'il^< 
soient  irré'guliers  l'i  leur  face.  Une  personne,  emprisonnée  en  vertu  d'un  bref 
de  contrainte  par  corps  émané  dans  nue  action  en  dommages,  est  emprisonnée 
en  vertu  d'un  liref  dans  une  action  civile  et,  coiisé(pieinment,  elle  ne  peut  avoir 
recours  au  bref  iVhah^'a'i  l'orpiiM,  On  ne  peut  assimiler  les  brefs  émanés  d'un 
tribunal  supérieur  à  ceux  émanés  d'une  cour  de  juridiction  limitée.   Dans  le 
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ber,  186(5,  in  chanibers.  On  the  Ist  March,  18(56,  Fourqiiin  and 
Léonard  Parent,  his  curator,  as  Fourquin  was  interdicted  for 
prodigaUty,  presented  a  second  a]>p1ication  in  the  t'orn»  of  a 
pétition  for  a  writ  of  Hahean  Corj)ti.s  to  tho  Court  of  Queen's 
Bench,  Crown  8ide,  to  be  released  froni  his  second  arrest. 
Tlu»  pétition  is  in  substance  as  follows  :  "  L'humble  requête  de 
Narcisse  Four(|uin  détenu  dans  la  prison  commune  du  district 
de  Richelieu  et  de  Léonard  Parent,  curateur  audit  Narcisse 
Fourquin  interdit  ;  expose  (|Ue  votre  requérant,  Narcisse  Foiir- 
quin,  est  maintenant  détenu  dans  ladite  prison,  en  vertu  d'un 
warrant  sur  plurie»  bref  de  contrainte  par  corps.  Que  votre 
requérant  a  été  illégalement  imprisonné,  et  est  injustement 
détenu  dans  ladite  prison,  pour  entr'autres  raisons  les  sui- 
vantes :  1.  Parce  que  ledit  warrant  a  été  causé  par  l'insuffi- 

utis  d'autorité  spéciale  accordés  par  le  statut  à  des  juges  de  paix  ou  autres,  les 
documents  qu'ifs  émanent,  ({ue  ces  documents  soient  des  mandats  d'arresta- 
tion, d'emprisonnement,  ou  des  convictions,  doivent  cimstiiter  leur  autorité 
à  leur  face.  Un  triimnal  ne  peut,  par  halmm  rorpim,  s'enijuérir  de  la  régu- 
larité des  procédés  d'un  antre  tribunal,  nui  a  agi  dans  la  limite  de  sa  juri- 
diction. Si  on  a  abusé  du  bi'ef  d'un  trihui.al,  ce  triimnal  seul  peut  l'annu- 
ler. Le  juge  en  chambre  pourrait,  suivant  les  autorités  anglaiHcs,  déclarer  nul 
un  mandat  d'emprisonnement  émané  par  un  juge  de  paix,  parce  (|u'il  ne  cons- 
taterait pas  le  montant  des  frais  île  l'emprisonnement  et  du  transport  du  pri- 
sonnier il  la  prison  ;  mais  on  ne  peut  étendre  ci-tle  doctrine  il  lui  tribunal  civil 
de  juridiction  inférieure  et,  dans  tous  les  cas,  on  ne  peut  l'appliquer  an  bref 
de  contrainte  par  corps  émané  de  la  cour  suiK-rieure,  dans  lequel  le  montant 
des  frais  pour  l'exécution  du  bref  n'est  jamais  mentionné  dans  la  prati)|ne. 
Lors(iu'rii  ;  personne  est  emprisonnée  sur  un  bref  de  contrainte  par  corps  son 
reméd.  n'est  pas  Vhahfas  corpus  ;  autrement  un  juge  en  vacance  pourrait  revi- 
nv:  le  jugement  du  plus  haut  tribunal  du  pays.  (A'x  part)'  J>ona<ihiie,  C.  S.  en 
e  lambre,  Québec,  Mkkkdith,  .1.,  !)  1)  T.H.l!.,  p.  'iH"),  et  7  R.J.R.Q  ,  p.  237.) 
La  sec.  I  du  ch.  K  des  statuts  du  li.-C.  de  181*2,  .~>2(ieo.  III,  contenait  la 
disposition  suivante  :  "  Lors(|ue  i|ueli|ue  peisimne  sera  emprisonnée  ou  privée 
de  sa  liberté  pour  toute  autre  chose  que  pour  queh|ne  affaire  criminelle,  ou 
supposée  criminelle,  il  sera  et  pj)urra  être  loisible  au  juge  en  chef  <le  la  jiro- 
vince,  et  au  juge  en  chef  de  la  cour  ilu  Banc  du  Roi  pour  le  district  de  Mont- 
réal, et  à  aucun  des  juges  de  la  Cour  du  Uanc  du  Roi  de  Sa  Majesté  pour  le 
district  de  (Québec,  ou  delà  Cour  du  Hanc  du  Roi  |)our  le  district  «le  Mont- 
réal ou  de  la  cour  du  liane  du  Koi  pour  le  district  de»  Trois-Riviéres,  et  au 
juge  de  la  cour  provinciale  de  (iaspé,  dans  les  limites  de  leui-s  juridictions  res- 
pectives, et  ils  sont  par  le  présent  rei|uis,  sur  plainte  à  eux  faite  par  ou  en 
faveur  de  la  personne  aini'i  enq)risonnée  ou  détenue,  s'il  parait  par  un  attida- 
vit  ou  une  afiirmation  (dans  le  cas  où  une  affirmation  est  permise  par  la  loi), 
(|u'il  y  a  une  cause  probable  et  raisonnable  pour  telle  plainte,  d'accorder,  dans 
le  temps  des  vacations,  un  n'rll  ou  oi'drc  d"/ia/»'ft.<  nirpiii  ail  tiilijiriitKliini,  sous 
le  sceau  de  telle  cour  «lont  il  sera  alors  un  «les  juges  ou  le  juge,  adressé  à  la 
personne  ou  aux  personnes,  sous  la  garde  ou  le  pouvoir  de  laquelle  ou  des- 
quelles sera  la  partie  ainsi  enipriscmnée  ou  détenue,  rapportable  imiindiatr, 
tlevant  le  jugC(|ui  l'aura  ainsi  accordé,  on  devant  au';un  autre  juge  de  hicour, 
sons  le  sceau  de  hu|nelle  ledit  irrit  ou  ordre  aura  été  énumé."  Il  u  été  ju;;-^  ^;<u« 
cette  disposition  (jue  la  partie  emprisonnée  peut  s'adresser  au  juge  iiu'il  lui 
plaît  pour  obtenir  un  bref  iVhnhuti  rnrpim,  mais  (jue,  lor8(|u'elle  a  fait  lecfioix 
du  juge  à  qui  elle  s'est  adressée,  elle  doit  se  soumettre  à  sa  décision  et  ne  |H!Ut 
courir  d'un  juge  à  l'autre  ju8({u'à  ce  <|u'elle  ait  obtenu  une  décision  favorable. 
(Kr  jmrtf  Dountfhm,  C.  S.  en  chambre,  Québec,  Stuakt,  .1.  A.,  1»  D.T.  B.C., 
p.  28.'5.  et  7  R..i.R.g,.,  p.  237.) 
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sance  des  produits  d'une  folio  enchère  faite  sur  le  détenu, 
dans  une  cause  devant  la  Cour  Supérieure  du  district  de 
Richelieu,  où  il  était  lieniandeur,  et  Louis  Héhert,  défendein- ; 
que  ladite  contrainte  par  corps  a  été  érnanét-  pour  toute  la 
difiérence  du  prix  de  vente,  à  la  ré(|uisition  du  Défendciir, 
sans  donner  au  détenu,  crédit  pour  le  montant  tie  son  juge- 
ment et  les  frais  et  intérêts.  Parce  (|ue  la  contrainte  a  été 
émanée  non  seidenu-nt  pour  la  iliHéi'ence  du  prix  des  deux 
ventes,  mais  aussi  pyur  certains  frais  ipii  ne  peuvent  y  entrer 
sous  les  statuts.  Farce  que  le  déteiui  a  été  déjà  enq)risonné 
p(mr  la  même  folle  enchère,  en  vertu  d'un  warrant  i|ui  fut 
animlé  et,  par  con-écpient,  ne  pouvait  être  soumis  à  un  nouvel 
enqirisonnement  pour  la  même  cause.  („>u'avant  les  procédés 
pris  pour  obtenir  ladite  contrainte,  et  avant.  1»^  jugement  qui 
l'a  prononcée,  le  détenu  a  été  dûment  interdit  en  justice.  "  Tiu! 
parties  duly  notitied,  to  wit,  the  Défendant  and  the  Crown 
prosecutor,  havintif  been  heard  upon  that  pétition  for  a  writ 
of  IliOx'tis  ('(ir/ins,  (but  no  writ  havin^  i.ssueil)  t\u\  eourt  ren- 
dered  the  foUowing  jud^ment  :  "  Set'inj^  that  the  writ  of  cmi- 
trainte  par  cor/ii^,  in  virtue  of  which  Narci.sse  F«an"(|uin  is 
novv  detaineil  in  custody,  hath  illej^ally  i.s.sued,  it  is  ordered 
that  Four(|uin  be  di.scliar^ed  from  tin-  custody  of  tiie  Sheriti" 
oï  the  district  of  Richelieu,  if  detained  for  no  other  cause.  (  1  ) 
(Kl  J.,  p.  103,  et  4  A'.  L.,  p.  70). 

(iluol'ARl),  Attorney  for  Petitioners. 

Brassard,  Attorney  for  Défendant. 

Ja.mes  Arm.str«)N(j,  Q.  C,  Crown  l'ro.secutor. 

(U  La  Nt^c.  'M  lin  cli.  2  des  OrdoiiniuiccH  du  <ii)ii\t'iii('ur  vt  *lii Conseil  Li'giH- 
liitif  iIl'  I7H.').  '2.'t  (ieo.  III,  «^tiiit  vu  ct-s  tci'iiics  :  "  \)iius  tmis  |ifiK'(''.s,  tant  rvus 
au  ilt'ssus,  (|irau-di'Nsi>us  de  dix  livres  Htciiing,  oi'i  li'  Di'tVnduur  divertirait  «m 
8t'(|nt!Htrcrait  ses  nienliles,  ou  (nu^  iiar  violence,  ou  en  fermant  sa  maison,  .son 
magasin  ou  l)outi(|m',  il  s'opjiose  à  la  saisie  de  .ses  ellets,  dans  tous  tels  eas,  il 
'seia  dt'eerné  contre  lui  une  prise  de  eorps,  et  il  sera  ap)>réliend«''  et  détenu  <  n 
pVison,  jus(]u'ii  ee  t|u"il  ait  satisfait  au  jugement,  noiiolistant  toutes  lois,  cou- 
tumes et  usages  à  ce  contraires."  Il  a  l'té  jugé  sous  ces  dis]iositions  (|u'un 
Défendeur  i|ui,  sans  user  de  violence,  se  liorne  .1  refuser  d'ouvrir  ses  poites  à 
un  huissier  chargé  il'un  liref  d'exécution  contri'  lui,  l'tiiit  passilile  île  l'empii- 
Bonnement  jusiiu'à  ce  ipiil  ait  satisfait  au  jugement  en  capital,  intérêts  et 
frais,  et  payer  les  frais  de  la  contrainte  jiar  «'orps.  HUshanini^  \n.  Aiinjni, 
C.  (".,  (^n''l.ec,  24  décendire  IHô.S,  C.xuoN,  .1.,  4  D.  'I .  IJ.  C,  p.  4;{,  et  4  K.  .1. 
R.  g.,  p.  iV.t.) 
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WILL.-PROPRE  nCTIF. 

« 

Court  of  Qpeen's  IJknch,  i\  appeal, 

Muntrral,  <Stli  Juiie,  1(S67. 

Presont  :  Duval,  ('.  J.,  I)RrM.Moxi>,  J.,  MoNDELET,  J  , 
an»]  ?)Ai)(iLEY,  J. 

Lepuoiion  et  ai,  Dcftiulaiits  in  tlie  Court  Vjehr.v,  Appellants, 
(iinl  y  WA.t.v.,  Flaintitf  in  tlii*  Court  l»elo\v,  Respondent. 

.Iv(jé  :  l^ii'iiiu»  s.itiinie  (1(*  ileiiierH,  l«''nin';«  par  tiii  tastateur  H  (iliaeiin  «le 
«es  en  fan  tH  t't  à  leiirn  entants,  passe,  an  décrs  d'un  dos  U'-^atairBs,  aux 
luifants  (if  10  dernier,  et  dcM  enfaiiis  anx  cullati-raux  et  no  remonte  paH. 

Tins  was  an  appval   Troni  a  ju<l«,'incnt  rend«'rtMi  l»y  Smith, 
J.,'in   tlie  .Su})«:rior  (ourt,  at   Nlontreal,  on  tl»e  îtOtli  of  April, 
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•nelusioi 
condt-mnini;  Défendants  to  i 
Martial  Leprohon,  hy  will  niade  the  24tli  Mardi,  IHÔG,  left 
£2,000  to  eacli  of  lus  six  cliildrt;n  aud,  in  tlit;  will,  stated  the 
anionttt  which  eacli  liad  leeeivisd  cik  uni iirenmiif  d'hoirie, 
which  was  to  be  deducted  froni  the  £2,000,  the  balance;  to  be 
paid  after  lus  wife's  <leath.  The  balance  coniini;  to  Marie- 
Louise  Leprohon,  one  of  the  dau^hters,  was  £080.  In  the 
event  of  the  death  of  any  child  of  the  testator  before  hin»,  the 
le^acy  niade  to  snch  child  was  to  ^o  to  his  or  lier  chiidren  to 
be  pvopve  to  such  chiidren.  Marie-I.,ouise  Leprolion  «lied  in 
liS58,  leavinj^  a  niinor  chihl,  Louis  (îre^ory,  by  lier  marriaji^e 
with  John  U.  (Jrej^ory.  The  testator  died  in  l!S59  and  Louis 
consef|uently  t«)ok  liis  niothers  le^afiv.  This  chihl  «lied  subse- 
<|uently  at  the  a^e  of  three,  and  the  tpU'stion  then  arose  as  to 
who  were  his  heirs  with  r«!spect  t«»  the  suni  of  £G<Sô,  balance 
«)f  the  lepicy  t)f  £2,000.  Tlie  father,  .John  L\  (jre;,'ory,  clainie»! 
this  suni  froni  tli«-  uncies  an«l  aunts  of  th(.'  child,  an<l  his  daim 
not  bein;^  a<hnitted  by  thern,  lie  ceded  his  riijhts  to  AU'xandre 
\'all«!e,  the  l'Iaintiff,  who  bnxi^jht  the  [)res«'iit  action.  The  De- 
fendants  pleaded  that  the  sniii  daiined  froui  th«-ni  was  u 
ju'opre  which  (Jre^ory  could  not  inherit  fron»  his  .son.  They 
al.so  alleu[ed  that  the  traiisfer  by  (Jr«'tfory  to  l'IaintifT  had  not 
btien  lejrally  .si^niti«i«l.  The  Superi«jr  Court  niaintaint;d  Plain- 
titfs  action,  on  the  ground  that  the  testator  coulil  not,  by  his 
last  will  and  t«;stanient,  constitute  a  suin  of  nioney  a  propre, 
and  that  the  legacy  in  (|uestion  was  a  niov«.'able.  The  Defen<l- 
ants  appealetl. 

.Duval,  C.  J.,  said  they  were  ail  «»f  «tpinion  that  the  ju<l^- 
nient  niust  be  reversed,  for  the  reasons  stated  in  the  CovkI- 
ilérunttt. 
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Badgley,  J.,  said  it  was  quite  clear  that  the  testator  in- 
tended  his  property  to  be  equally  distributed  among  his  child- 
ren,  and  it  was  alsu  clenr  that  lie  wished  the  hushands  of  the 
daughters  to  participate. 

DuuMMoNi)  and  Mondklet,  JJ.,  concurred. 

Tho  Contiidérants  of  the  judgment  are  as  foUows  :  "  Vu 
que  E.  M.  Leprohon,  par  son  testament,  fait  et  reyu  par  Le- 
blanc et  confrère,  N.  P.,  à  Montréal,  le  24  Mars  185G,  a,  entre 
autres  legs  et  dispositions  solennelles,  ordonné,  comme  condi- 
tion absolue  du  legs  universel  y  contenu,  que  tous  les  deniers 
qui  se  trouveraient  dans  la  succession,  après  les  dettes  et 
charges  payées,  seraient  propres  aux  enfants  du  testateur,  et 
seraient  employées  en  achat  d'héritages  et  de  parts  de  banques 
qui  seraient  également  propres  auxdits  enfants  en  vertu  du- 
dit  testament.  Considérant  que  la  réclamation  du  Demandeur 
est  fondée  sur  une  cession  transport  à  lui  consenti  par  iite- 
gory,  père  du  mineur,  enfant  et  légataire  du  testateur,  lequel 
Gregory  prétend  avoir  hérité,  en  sa  qualité  de  père  dudit  mi- 
neur, des  deniers  par  lui  cédés  et  transportés.  Considérant 
que  les  deniers  ainsi  transportés  sont  partie  des  déniera  légués 
par  le  testateur  sus  nommé  au  mineur  Louis  Oregory,  et  d'a- 
près les  dispositions  contenues  dans  le  testament,  doivent  être 
distribués  comme  biens  propres  dans  la  succession  dudit 
enfant  mineur,  et,  en  conséquence,  que  Gregory,  comme  père 
dudit  enfant,  n'a  pas  hérité  desdits  deniers  et  n'a  pu  les 
transporter  au  Demandeur.  Considérant  en  conséquence  que 
dans  le  jugement,  il  y  a  erreur,  etc."  Judgment  reversed,  and 
action  dismissed.  (8  L.  G.  L.  J.,  p.  93.) 

Lafrenaye  and  Arm.stkon(},  for  the  Appellants. 

Leblanc,  Ca.ssii)Y  and  Lehlani;,  for  the  Respondents. 


PRACTICE.-8ERMENT  SUPPLETOIRE. 


Sui'ERiOR  Court,  Montréal,  5th  October,  1867. 

Présent  :  MoNK,  J. 

Shannon  et  al.  vs.  WiLSON  et  al. 

Held:  That  when  a  woman  dencribes  herself  as  a  wiilow  in  adeed, 
and,  in  an  iietion  brou^bt  a^ainst  her  ns  sueh  on  that  tieed,  pleads  that 
she  is  not  a  widow,  llie  hnsband  may  be  ordered  tu  appeur  and  swear 
as  to  hin  idontity,  on  sinnent  mippléUnre. 

MoNK,  J.  :  In  this  case  a  woman  was  sued,  as  a  widow,  upon 
an  obligation.  In  the  deed,  she  declared  herself  to  be  a  wido.w. 
Now,  when  she  was  sued,  she  came  into  Court  and  said  that 
her  husband  was  not  dead.  Another  feature  in  the  case  was 
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an  intervention  by  the  husband.  Tho  parties  had  joined  issue 
upon  the  nierits.  The  Court  was  of  opinion  that  the  évidence 
to  Hhow  that  the  husband  wasliving  was  not  conclusive.  The 
Court  would,  theret'ore,  order  hini  to  couie  into  Court  for 
the  serment  supplétoire.  If  he  came  into  Court  and  said  he 
was  not  dead,  but  living,  the  Court  inust  disiuiss  the  case. 
On  the  I7th  October,  the  husband  appeared  before  the  Court 
in  person,  wliereupon  tlie  Plaintitt's  action  was  disinissed  as 
against  the  wife,  and  judgnient  went  only  against  the  inter- 
vening  party.  (3  L.  C.  L  J.,  p.  120.) 

Kelly  and  Douidn,  for  the  Plaintiffs. 

C.  P.  Davidson,  for  the  Défendants. 

Peukins  and  Ramsay,  for  the  intervening  party. 
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JURT  TRIAL. 


Court  ov  Queen's  Bench,  in  Appeal, 

Montréal,  9th  June,  18G8. 

Coram  DuvAL,  C.  J.,  Cauon,  Drummond  and  Badoley,  JJ. 

Robert  Wiggins,  Plaintiff  in  the  Court  below,  Appelhint, 
and  The  Queen  Insurance  Co.mpany  of  Liverpool  and 
London,  Défendants  in  the  Court  below,  Respondents. 

In  an  action  on  a  polic^y  of  fire  insurance  for  $1000,  Défendante 
pleaded  fraud  and  false  statenient  wliich,  undor  a  condition  of  the 
nolicy  would  avoid  Plaintifl's  claim,  aud  aiso  that  Plaintiff  did  not 
lorth'with  give  notice  of  his  loss,  and  deliver  in  as  particular  an 
acoount  of  such  loss  as  the  nature  of  the  case  would  admit  of,  and 
inake  proof  of  the  same  by  déclaration  or  affirmation,  and  by  his 
books  of  account  or  such  other  reasonable  évidence  as  the  Défendants 
or  their  agent  required.  On  the  case  being  submitted  toajury,  they 
found  that  there  was  no  fraud  or  false  stateniont,  and  Hxed  FlaintifTH 
loss  at  $900,  but  in  answer  to  the  following  question  :  "  l>id  PlaintiflF 
forthwith  and  within  the  clelay  recjuired  by  the  said  polU-y,  to  wit,  the 
12th  day  of  December,  18()6,  at  Montréal,  givo  notice  to  Défendants,  and 
deliver  in  an  account  giving  particular»  of  his  loss,  under  oath,  and 
ofifer  ail  information  to  Défendants,  and  niake  claim  to  the  payment  of 
the  sum  of  Ji.OOO  currency  of  and  from  the  Défendants  ?" 

They  answered  :  "  We  consider  tlie  claim  made,  Imt  not  in  duc  form." 

Plaintiff  in  term  niovnd. 

Ist. — That  the  words  "but  not  in  due  form"  be  struck  out  as 
snrplusage. 

2nd. — For  judgment  on  the  verdict  for  $900  and  costa. 

Défendants  moved — Ist,  for  a  new  trial  ;  2nd,  for  arrest  of  judgment; 
and  3rd,  for  judgment  on  the  verdict  dismissing  action  because  Jhe 
answers  of  the  jury  negatived  the  allégations  of  Plaintiff's  déclaration. 

In  the  S.  C.  ail  thèse  motions  were  rejected  except  the  last,  which  was 
granted.   In  ippeai  by  Plaintiff  reversing  judgment  of  Supt-rior  Court  : 

Ileld  :  That  in  adding  tho  words  "  but  not  tn  du£  form,"  to  their 
auKwer  to  8th  question,  the  jury  answered  beyond  the  matters  enquir- 
ed  of  ;  the  words  were  therefore  surplusage  and  of  no  légal  effect 
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TIlis  was  an  aotidii  npoii  a  policy  of  insiirancti  at^aiiist  Iosh 
l»y  fin',  institutcd  iii  tlic  SuptM-ior  Court,  on  thc  IMth  l'V^hy, 
lH(i7.  The  (lcc*laratii)ii  sets  up  tlic  [lolicy,  «latcil  21.st  Juius 
l.S(l«i,  wh('rfl)y,  l'or  iiiont'ys  tlu'U  paid,  tli(î  Quct^ii  Insuraiico 
('oiiipaiiy  insurtîd  Plaintirt'in  tlio  suiii  <jt'!?l()()<)  Froin  .'iOtli  May, 
l.S(i(i,  to  ."{Otli  May,  l.S(i7,  a^aiiist  los.s  or  ilaiiia^i!  liy  Hrt;  to 
lionsfludd  l'urnituiv,  wt'ariiij,^  appan>i,  tSic.  The  destruction  ot" 
said  pnMiùscs,  l»y  accid»^ntal  Hro,  in  tlicn  allf^jfcd,  whertdiy 
PlaintiH"  .sustaincil  loss  to  tlic  cxtont  of  !?1'272..*}<S  upon  tin* 
cHticts  so  nanicd.  'l'Iic  l'IaintiH'  tlmn  allc^'cs  "  tliat  lie  tli<l 
"  fortliwitli  aftcr  tlif  daniai^c  and  loss,  «rive  notic»;  to  Det'en- 
"  dant.s  and,  aiso,  as  soon  at'tcr  as  possilde,  to  wit,  at  Montréal, 
"  did  deliver  in  an  account,  statinj;  tlie  jiarticulars  ot'  sucli 
"  loss  under  oatli.  and  was  ready  aiid  \villin<.'  to  prove  tlie 
"  sanie  by  tlie  prodiietion  ot'  tlie  liills  ot'  sale  and  sucli  otiier 
"  documents  ami  voucliers  as  tlie  Hoard  of  Directors  sliould 
"  reasonalily  re(|uiiv.  ami  did  afterwainls,  witliin  tliree  luontlis 
"  next  after  sucli  loss  and  daniaj^e,  at  Montnîal,  daim  of  and 
"  from  Défendants  tlie  sum  of  one  tliousand  dollars,  the 
"  amount  of  insuiance  ert'ecte<l,"  wliich  was  refused.  He  also 
allèges  tliat  he  liad  "  in  ail  tliini^s,  conformed  liiniself  to  an<l 
ol)served  ail  and  sin<;ular  tlie  articles,  stipulations,  conditions, 
matters  and  tliiii;^s  wliicli  on  liis  part  were  t(j  be  observe»! 
and  |)erl'orme(l  accordin<;  to  tlie  ftjrni  and  etf'oct  t>f  tlie  deed 
or  policy."  Conclusions  for  .SIOOO,  amount  of  tlie  policy.  And 
Plaintiti' put  liiinselt' upon  tlie  country.  The  J)efeiidants  fyled 
tive  pleas  U)  the  action,  denyin<^  ail  IMaintiH's  allej^ations. 
The  Ist  recited  the  llJtli  condition  eiidor.sed  on  thc  policy,  to 
wit:  "  Pt.'rsons  insure(|,  sustainin<;  any  lo.ss  or  damage  by  tin^, 
"  are  forthwith  to  j;i\e  notices  tliereof  to  the  Company,  or  to 
"  the  ajjent  throuti;h  wliom  the  insuranee  was  eti'ected,  and 
"  within  fourteen  days  thereafter  ileliver  in  as  partieular  an 
"  accouiit  of  tlieir  loss  oj-  dama^^e,  and  of  the  value  of  the  pro- 
"  perty  ile.stroyed  or  damage  immediately  before  the  hap|)en- 
"  inin'  of  thi-  tiri',  as  the  nature  and  circumstances  of  the  case 
"  will  admit  of, and  make  proof  of  the  saine  by  déclaration  «n- 
"  atHrmatioii,  and  by  their  books  of  accounts  or  such  other 
"  reasonable  évidence  as  the  Company  or  its  a<fent  may  re(pure, 
"  and  until  such  évidence  is  pixtdiieed  the  amount  of  such  loss, 
"  or  any  part  thereof,  shall  not  be  payable  or  recoverable  : 
"  and  if  tliere  appears  any  fraud  or  false  stateinent,  or  tliat 
"  the  tire  shall  hâve  happwiu'd  by  the  procurement  and  wilful 
"  flct,  or  nieans  or  eonnivance  of  the  insured  or  clainiant,  lie, 
"  she,  or  thoy,  shall  be  exduded  froni  ail  benefit  under  this 
"  Policy.  No  profit  of  any  kind  is  to  be  included  in  such  claiin  ; 
"  and  in  the  event  of  no  claiin  beini,'  niudu  within  three  cal- 
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"  ondar  niotiths,  aftt-r  tlic  oc(!un('n('r  of  thc  Hre,  tlm  insured 
"  hIuiII  foriV'it  and  l)c  l»arnMl  oF  auy  rii^rht  to  rcMtitutioii  or 
"  {>a3'ni*'nt  Ity  virtu»'  ol'  tliis  policy,  and  tinic  slinll  lie  of  tlie 
"  «>s.s»'iice  of  tlu'  (!ontra(!t.  "  'l'iiat  l'IaintiH'did  not  "as  snon  us 
po.ssililt'  aftcr  tlic  loss  or  damai/*'  arisini/  l'rom  tlii;  Hrc,  dclivtT 
in  as  partirular  an  account  of  hucIi  loss  or  dania<ri'  as  tliu 
natiu'*'  of  tilt'  casf  woiiM  atlmit  of.  "  And  tliat,  in  tli*'  claini 
niad(,'  Ity  l'Iaintifi,  tlit-ri-  appcarcd  to  lie  and  tlici-c  wiis  fraud, 
within  tlx;  triU'  intcnt  and  int'anin;;  of  thc  said  twt'lftli  con- 
dition ;  tliat  is  to  Hi\y,  fidinl  in  (iivin;;  tlic  (nuintity,  natni't' 
and  value  of  articles  aiid  ellects  elaiined  to  lie  totally  destroyed, 
and  of  wliicli  tliere  were  no  i-eiiiiiins,  and  fraud  in  olaiiiiin^ 
and  atKrniin<;  tliat  IMaintitt'  liad  suflered  loss  or  daiim^'e  hy 
fire  to  tlie  aiiioiint  of  Sl272.:{S,  contrarv  to  said  condition, 
and  was,  tlierefore  excluded  front  ail  luîtietit.  2nd.  Tliat,  uiidei- 
said  twelftli  condition,///^'/'»'  ii'ns  <i  fulsr  sldli-nuiil  hi/  l'hiiiififf 
in    liis  claini   fyled   in   tlieir  o|]i(;e  and  produced   witli   |)leiis. 
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U'd.  I  Mal  tMere  was  Iran*!  and  taise  stateiiient  m  tlie  claini. 
4tli.  Tliat  IMaintitt"  did  not  siiffer  lo,ss  or  dania;,'e  lieyond  i^ôOO. 
r)tli.  Défense  il  II.  f'oiul  vu  fuit.  Wlieii  tlie  period  arrived  for 
definin;^'  tlie  issues  to  be  en)|uired  of  liy  tlie  jury,  IMaintiH' 
sut^^fested  tlie  articles  Nos.  I  to  !S  inclusive,  herenfter  reeited, 
wliilc  tlie  Défendants  suf/^jested  tlios»!  nuiiiliei-ed  !•  and  lO.iiiid 
tli«'  i.ssues  were  so  ii.\ed.  On  tlie  I2th  and  (."{tli  day  of  Sep- 
teiidter,  iStJT,  tlie  cause  was  tried  hefore  tlic  Hon.  Mr.  .lustice 
Monk  and  a  .spécial  jury.  Aftei'  évidence,  and  lieariiii,'  tlie 
jiarties,  tlie  presidiiifr  .lud^^e  cliarj/ed  tlie  jury  in  effect  tliat, 
if  tliey  tliou^lit  IMaintirt'  liail  sustained  tlie  loss  clainied,  tliey 
sliould  titul  for  l'iaintilf  for  full  aiiiount.  If  tliey  were  of 
o|)inion  tliat  tliere  was  any  fraud  (»!•  wilful  falst-  stnti'nieiit  in 
liis  claini,  tliey  niust  reject  it  and  tiiid  for  J)efendaiits  :  hut 
tliat,  if'tliey  came  to  tlie  conclusion  tliat  tlie  amount  clainied 
was  (ffeater  tlian  tlie  loss  actiiallv  sustained,  and  tliou'dit  tlie 
daim  wns  not  wilfiilly  e.xai^'j/eiated,  tlien  tliey  sliould  ^dve  a 
vei'<lict  for  l'Iaintiff  for  tlu-  aiiiount  at  wliicli  tliey  tixed  liis 
actual  loss.  Tlie  Jury,  tliereujjon,  after  <lelil»eiation,  retnnied 
iinswers  to  tlie  intenot^'atories  as  follows  :  Kirst:  "  Did  Défen- 
dants exécute,  in  favor  of  l'iaintiti',  tlie  l'olicy  of  Insurance 
described  in  l'Iaintitl's  de(;laration,  at  tlie  date  and  for  tlie 
amount  reeited  l>y  said  déclaration  ■  "  Answer  :  "  Ves."  .Second. 
"  Did  PlaintiH,  froiii  the  time  of  niaking  said  l'olicy,  until  tlic; 
date  of  tlie  tire,  fully  pay  Dtd'endants  tlie  premiums  and  sums 
of  nioney  du«'  thereon,  and  were  tlu^  same  accepted  l»y  Défen- 
dants <' "  Answer:  "  Yes."  Tliird.  "Was  IMaintitt' interested  in 
tlie  sul)iects  insured,  at  tlie  date  of  said  l'olicy  and  uj)  to  tlie 
tiiiie  of  tlu!  Hre,  in  the  huuj  of  .S1,()<)0  and  was  l'iaintitt'  tlie 
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owruT  of  thu  Nuhjects  insurud  ni  .suid  diito  uikI  up  to  tiie  titnc 
of  thf  said  Hre  V  Aiiswcr:  "  Yes."  Fcmrtli  :  "  VVero  tlic  prt'iiii- 
8<!,s  of  Plaintitt',  nt  Montrcal,  on  tlu;  2!ith  day  of  NovuiiiIut, 
IHiUi,  partially  dustroycMl  by  tire,  aiid  lii»  ^oods  and  prf)|Hfrty 
cotiHUUK'd  by  said  tir»'  (' "  Answor:  "  Y»'h."   Kifth  :  "  What  was 
tbc  caiiso  oF  said  tirci'"  AiiHwer:  "  llukiiowii  tous."  Sixth  : 
"  VVa»  tlie  l'olicy,  at  the  tiine  of  said  fin-,  in  full  foret;  and 
existin^  r'  Ansvver  :  "  Yes."  Soventh  ;   "  To  what  aiuount  did 
l'iaintirt"  sustain  loss  and  damage  by  tirv.i"  Answer:  "Ono 
juror,  for  *1,()0()  ;  nin»-,  for  *9(M)  ;  two,  for  »M()()."  Kij,dith  :  "  J)id 
IMaintitt",  forthwitli,  an«l  witliin  tlit»  delay  rt'(|iiired  by  said 
Policy,  to  wit:  th«'  12th  day  of  l)«cond»t'i-,  ISG(>,  at  Montréal, 
give  notice  to  Défendants,  and  deliver  in  an  account  giving 
particulars  of  his  loss,  undor  oatli,  and  o/^er  «lU  InftmmitUm 
to  DefenddntH  and  niake  daim  to  the  payment  of  tbe  sum  of 
^1,000  of  and  from  Défendants  i"  "  Answer  :  "  VVe  consider  the 
chiim  inade,  but  nui  in  due  fann."  Ninth  :    "  Did  IMaintitf",  by 
his  chiim  in  vvriting,  claini  from  Défendants  the  .sum  of  #1,000 
and  was  and  is  there  fraud  in  said  daim  ?"  Answer:  "  He  did 
niake  his  daim,  and  we  considiîr  tht'.re  vmm  no  fraud."  Tenth  : 
"  Was  tliere  a  false  statement  in  said  daim  '<  "  Answer  :  "  Wv 
ihink  not."  On  tlie  20th  Septend)er  foUowing,  IMaintitf' niovc^d 
the  Court  that  the  words    "  Hut  not  in  due  form  "  .should  be 
struck  out  from  the  answer  of  the  jury  to  the  eiglith  (pKistion, 
as  surplusag»!,  and  not  referring  to  mutters  in  issue  and  con- 
trary  to  tlic  évidence.    The  .same  day   Respondents   nioved, 
Ist  in  arrest  of  judgment,  and  2nd  for  a  new  trial,  upon  many 
grounds  .set  forth  in  the  motions.    Thèse  motions  were  con- 
tinued  to  2()th  Septend)er  on  which  day  IMaintifl'  moved  for 
judi>'ment  on  the  verdict  for  #î)00,  with  interest  and  costs,  and 
Défendants,  also,  the  .same  day  presented  the  foUowing  motion; 
"  that  judgment  be  entered  up  for  them,on  the  verdict  of  the 
"  Jury,  and  that  I*laintitt"s  action  may  be  dismis.sed,  with  co.st.s. 
"  Because  the  tindings  of  the  jury  shew  that  Plaintift"  did  not 
"  prove  the  allégations  of  his  déclaration.     Because  they  al.-io 
"  shew  that  Défendants  proved  the  allégations  of  their  plejus." 
Thèse  five  motions  were  ail  luuird  Ix-fore  Mr.  Justice  Berthe- 
lot,  2Gth  September,  and,  on  the  2Sth  Noveujber,  1H67,  Mr. 
Justice  Berthelot  rendered  judgment,  rejecting  Plaintiff's  mo- 
tions as  well  as  those  of  Respondents,  in  arrest  of  judgment 
and  for  new  trial,  and  granting  their  other  motion  above  cited, 
dismis.sed  I*laintiti"'s  action,  with  co.sts,  as  foUows  :  "  La  Cour, 
"  après  avoir  entendu  le  Demandeur  et  hi  Défenderesse,  tant 
"  au  mérite  que  sur  le  verdict  du  jury,  et  sur  les  deux  motions 
"  du  Demandeur,  produites  le  vingt  et  le  vingt-.six  septembre 
"  dernier,  et  sur  les  trois  motions  de  la  Défenderesse  aussi 
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"  faites  et  prinluites  lesdits  vin^t  et  vin^t-six  septembre  (l«'r- 
"  nier,  u  rejeté  lesdites  motions  tant  du  l)emandeur  (jU(^  de  la 
"  Défenderesse,  présentées  ledit  vin^'t  septembre  «lernier.  Kt 
"  procédant  k  adjuj^er  au  mérite  de  l'action,  c(mtestatioi)  du 
"  verdict  du  jtjry  et  desdites  motions  présentées  île  part  et 
"  d'autrt!  ledit  vinj^t-six  de  septembre  dernier,  vu  les  réponses 
"  du  jury  aux  différents  faits  .pii  leur  (mt  été  soumis  par  ju^'e- 
"  ment  de  cette  C'our  du  vingt-six  juin,  lM«i7,  et  particulière- 
"  ment  sa  réponse  à  la  huitième  (|uestion,  par  bupietle  il  affirme 
"  que  le  Demandeur  n'a  pas  présenté  sa  réclamation  à  la  Dé- 
"  fenderessu  en  boinie  et  dut;  torme,  conformément  à  sa  police 
"  d'»ussurance,  sur  laquelle  il  réclame,  et  (jue,  sans  cette  preu- 
"  ve,  le  d(>mandeur  ne  peut  être  re(;u  à  poiu'suivre  la  défen- 
"  deresse  conformément  à  la  condition  douzième  au  <1oh  de  la 
"  polic(^  d'assurance  récitée  en  la  déclaration  du  demandeur. 
"  Ijii  Cour  a,  en  conséfpience,  renvoyé  la  motion  du  «leman- 
"  deur,  (ît  accordé  la  motion  de  la  défenderesse  du«lit  vin^t- 
"  six  septembre  d<!rnier,  et  a  débouté  et  délM)ute  l'action  du 
"  demandeur,  avec  dépens."  The  judgcî  after  suriuning  up  the 

t)l(;adin^s,  and  statin^  thiit  the  principal  question  now  V)efore 
lim  aro.se  from  the  Mth,  î>th  and  lOth  articles  above  recited, 
und  the  answers  returned  thereto  by  the  jury,  remarked 
that  :  "  CVs  trois  réponses  peuvent  se  résumer  comme  suit  : 
Le  demand(!ur  n'a  pas  commis  de  fraude  ou  produit  d'état 
faux,  mais  il  n'a  pas  fait  .sa  réclamation  conformément  à 
l'exigence  de  la  condition  de  .sa  police  d'a-ssurance.  Par 
une  autre  réponse  à  la  7me  «juestion  le  jury  ou  plutôt 
neuf  d'entre  eux  ont  réprmdu  que  la  perte  soufferte  par  h; 
demandeur  avait  été  de  .^900.  La  difficulté  (pi'il  y  a  de  conci- 
li«.'r  toutes  ces  réponses  ré.sulte  de  ce  (pie  1»î  venlict  n'était 
pas  général.  Il  n'a  pas  été  soumis  au  jury  une  (luestion  qui 
est  ordinairement  la  «lernière  et  par  laquelle  on  demande  s'il 
rapporte  pour  le  demandeur  ou  pour  le  défendeur.  De  la  part 
du  deman(ieur,  deux  motions  ont  été  soumises  à  la  cour  :  l'une 
pour  faire  retrancher  de  la  réponse;  à  la  Snie  questi(m  les  mots 
suivants  :  "  but  vot  in  ihie/rom  "  comme  iinitiles  et  ne  se  rap- 
portant pas  à  la  conte.station  et  étant  contraires  à  la  preuve  et 
illégales.  Fuis  une  autre  motion  pour  jugement  sur  U;  verdict 
pour  $1)00.  De  la  part  de  la  défenderes.se,  trois  motions  ont  été 
faites.  1.  Pour  nouveau  procè.s.  2.  Kn  arrêt  de  jugement.  Kt 
3.  Pour  jugement  en  sa  faveur,  parce  (pje  les  réponses  du  jury 
n'ont  pas  soutenu  les  allégués  de  la  déclaration  et  qu'elles  ont 
.soutenu  les  plaidoyers  de  la  défenderesse.  Il  est  certain  que  la 
première  motion  du  demandeur  ne  peut  être  accordée.  Le  jury 
était  parfaitement  dans  son  droit  en  limitant,  par  la  dernière 
partie  de  sa  réponse  au  8me  fait,  le  sens  qu'il  voulait  lui  don- 
ner. Une  uiutiunau  même  effet  a  été  rejeté-^  dans  une  uau.se  du 
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Drtvis  rs  F'itz  (  I  ).  Vui'  t'ois  la  siiijfjcstitu)  de  fa't  r(^<>;lô<'  et  spn- 
inisi'  un  juiy,  cllf  <l<»it,  cntraîni'i'  toutes  ses  coii,i('>(|uoiic('s.  Si  le 
jiigfiiiciit  <ln  "id  ji.iii  lM(i7,  (pli  a  iV'^'l»'  la  stji;<(»'stion  de  faits,  a 
étô  crronr  cii  laissant  au  jury  \»\r  la  huitii'inc  <]U»'stion  <le 
(l<^tf':;;iint'i'  si  la  rt'ciam.ition  avait  »''t(''  Itit-n  et  dûiiicnt  pn'»- 
sentfM',  le  <ît'jnan<h'Ui'  aurait  dû  s»'  plaindre  do  ce  ju^^cnicnt. 
(Tétait  petit-f'tre  un;'  «picstion  mixte  de  fait  et  de  droit  (pii 
aurait  pu  être  l'éservée  par  la  Cour,  mais  elle  ne  l'a  pas  été  et 
les  paities  ne  s'en  sont  pas  plaintes.  Comme  je  le  disais  dans  la 
eausf!  (Il    Racine  >'s.  The  Kipiitalile  Assurance  Company  (2),  à 

(I I  l'iic  |it'i'Hiiiiii('  lit  un  liillci  |iri>iiiisHiiii'<;  t'ii  fiivciir  iTiine  aiitru.  Cetto  ihtr- 
liiiTi;  fiii'^ca  un  liillct  Hciiiltliilili' et  le  t i'<iii!4|iiii'tii  a  iili  tiers.  Li>  M<>iiHuri|(tfiir 
(lu  iiri'iiiifi'  liillt't,  l't'oy'iiit  ijik-  rc  ticis  était  |Mii't('iii  ilu  liilict  ijii'il  avait  fuit, 
II'  lui  iiiiyi  |)i'ir  lu  iiialic  i-t,  IiiimijU)'  le  Itilict  lui  fut  ii'Uiis,  il  s'apci^ut  i|u'il 
('■tait  f()i';'('  «l  en  niitiliii  i-e  tiers  (|inil<i!/.e  joui-w  iiprix.  Dans  une  aet ion  pour 
l'ei-iiuvrer  Ile  "e  tiers  le  niiiiitant  a  lui  payer  pur  le  l>eniiin<leur,  lu  ipiestimi 
Mui\unte  fut  |)iiHi'e  au  jury  :  "  Le  Uiiiiancieur  ut  il  éti-  eiiupalile  île  iiuelipie 
ni^>;lij4C'iiee  a\ant  iriMt'<irni"r  le  |)<'fenileur  i|i<e  le  liillet  était  furj^é"?  Le  jury 
ri'pohiiit  :  "Le  |)iinanileur  a  éti'  enupaliie  île  né;{|i}jenee,  mais  pas  au  ilnni 
niai,'!' ilu  Di'fenilei'r.  "  Il  a  l'ti'  juj^i',  sur  nintion  par  le  !)i''fenileur  pitur  faire 
rejeter  les  niiit.»  "mais  pax  au  iluniinam'  ilu  Défenileur,"  ipie  cette  ivpnnue 
était  léj,'ale,  et  la  innlinu  pniir  l'aire  rejeter  letle  partie  fut  rejetee,  et  le  |)e- 
fe.iileur  fut  eiinilaiiini'  a  payei-  au  llenianileur  le  montant  <|u'il  avait  l'exil. 
'Jtiris  vs.   /•'il:,  ('.  S.,  Mont  liai,  •_'.'»  juin  ISIi.'i,  IJkiuiiki.ot,  J.,  |:>  I).  T.  IJ.  iJ,, 

p.  4i:i,  et  il  K.  .1.  I!.  (,».,  i>.  ti:..) 

{'2)  L°o'>lif{ation  c|ue  la  lionne  fui  im)Misi!  aux  parti -s  île  ii«  rien  ilit.simnler 
lie  l'e  i|U  elles  savent  sur  les  ilioses  i(ui  sont  île  1  e"\.i'nee  ilu  eontiat  il'assu 
rallie,  ne  c-oinerne  ordinairement  une  le  for  int'-::.-nr.  Il  en  est  autrement  île 
rolili;;ation  île  ne  pas  iiiiluiie  l'autre  en  erreur  par  île  fausses  iléelaratioiis  sur 
les  elioses  i|UI  sont  île  la  siilistauee  illl  eoiitral  ;  eelleei  eoneerne  le  for  exté- 
rieur. l 'ela  a  lieu  i|Uaiiil  même  l'assure  aurait  fait,  sans  mauvaise  foi,  cette 
fausse  iléelaration,  itani  lui  niènie  en  erreur.  Car  il  y  a  eette  iliUV^renee  ilans 
tous  les  l'on  frais  inti 'fessés  entre  leeas  aui|uel  une  partie  ii"  ilit  pas  ei'ipii  est  et 
le  eas  aUi|Uel  elle  ilit  le  ipil  II  est  pas.  Ilaiis  le  premier  eas  elle  n'est  pus  tenue 
lie  Ile  l'ivoir  pas  ilil,  si  elle  ne  le  sa\ait  pas  et  si  elle  ne  l'a  pus  maliiieuse 
ment  ilissimuli',  mais  ilans  le  seioml  eus  elle  est  tenue,  si  ee  ipielle  ilit  ne  .se 
trouve  pas  véiitalile  et  a  iiuluit  l'autre  partie  en  erreur.  Lors(|ue  la  faiisHi^ 
rep'i'sentation  porte  sur  la  snlistanee  ilii  eoiitrat,  les  assureurs  peuvent  en  île- 
mamler  la  niilliti'.  Les  lois  sur  les  assiiraiiees  répriment  tout  exees  ilaiis  l'évil- 
liiation  lies  olijets  assurés,  .soil  i|ii'ii  y  ait  eu  ilol  et  fraiule  ilans  l'évaluât  ion, 
soit  même  ipril  n'y  ait  eu  ni  ilol,  ni  fraiiile.  Si  dans  ee  dernier  eas  la  loi  ne 
deelare  pas  le  eontrat^  d'assuraiiee  nul  eiiinine  dans  le  premier,  elle  veut  au 
moins  ([Ue  rassurailie  .soit  lédiilte  iiiMipia  loneuilenie  de  la  valeur  réelle  lU'S 
olijets  assurés.  .Mais  il  ne  sullit  pas  de  la  plus  îev^il'e  dillérenee  entre  la  valeur 
réelle  des  olijets  assnri'S  et  'ettil'tloii  portée  dans  la  poliee  pol'.r  autoriser 
les  assureurs  a  s'en  plaindri^  et  a  ri<|iiérir  une  nouvelle  estimation.  La  fraude 
sera  manifeste  si  l'eslinial  ion  exi-ide  du  |,  du  .\,  el  a  plus  forte  raison  de  la  A, 
la  vi'i'italile  valeur  de  la  eliose.  L,i  lédiirtioii  de  rassiirunee  a  la  juste  valeur 
des  eluises  dont  1  assure  ri''elaiiie  le  prix  n'a  lieu  i|u'aillanr  iple  l'exees  de 
restilnation  n'est  pas  le  résultat  de  l'estimation  d'un  ealenl  frauduleux.  I  .t 
fraude  ne  s«'  pn'siimaiit,  e'est  aux  assureurs  .'i  prouver  nue  l'exees  de  l'éva'iia 
lion  contenue  dans  la  police  provien!  de  la  iiiaïaaise  foi  de  l'assun'.  Celui  ipii 
a  fait  assurer  ses  eti'ets  pour  une  sonnne  au  delà  de  leur  valeur  est,  dans  le 
doute,  presuin;'  lavoir  fait  de  lionne  foi  et  par  iuiiorance.  Car  la  fraude  ne  ne 
présume  pas  ;  c'est  aux  assureurs,  loinipiil»  ralle^iietit  et  ipi  Ils  demandent  en 
eoiiHéi|nence  la  niillili'de  l'iissurance,  .t  la  justilier.  Lorsipia  niieipiestiiiii  pimi'i' 
liux  j"n'4t,  cuH  derniers  répondent  ipH!  !a  v.iU'iir  «Iuh  eliimeH  tiMHurécH  a  été  exu- 
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r|nni  bon  soiunottre  cette  question  au  jury  si  sa  réponse  une 
fois  faite  ne  ilevait  pas  »Hre  adoptt'e  par  la  Cour,  ("est  piMit-»*'tre 
un  inconvi'nieiit  <lu  système  des  HUtrpr,.stions  île  fait,  à  nuiins 
(|Ue,  dans  tous  les  cas,  connue  je  l'ai  dit  plus  haut,  on  tasse  uni? 
dernière  rpiestion  jxnir  demander  eu  faveur  de  nui  il  entend 
rapporter.  Ci^tte  première  motion  du  «lemamiour  doit  donc 
être  rejetée.  Pour  Ii's  mêmes  raisons,  ou  à  peti  près  les  mêmes, 
les  deux  pi'emières  motions  de  la  liéfendei'esse  pour  nouveau 
])roeès  et  en  unvt  <le  jup-ment  ne  ]it'uvent  pas  être  aeeordées.  Il 
n'est  pas  jiossilile  de  prétendre  (pie  la  [>re»ive  était  insutKsante 
ou  illé|rale  ou  contraire  de  part  et  d'autr»'.  Klle  a  été  a.sse/ ('ten- 
due et  contradictoire  pour  permettre  aux  jun'-s  d'apj)récier 
dans  un  sens  ou  un  iiutre  les  prétentions  des  piirties,  aussi  l'on 
voit  (pl'un  d'eux  voulait  accorder  SIOOO,  deux  iifSOO,  tandis  (pie 
neuf  d'entre  eux  ont  fixé  la  perte  à  SÎMX).  Ce  n'est  [tas  tin  cas 
dans  Ictpiei  on  peut  accorder  un  nouveau  proci'.^,  cai-,  iiidépen 
damment  de  la  preuve  testimoniale,  il  y  avait  dans  la  cause  le 
rapport  fait  pu  's  d(>u\  expi  rts,  Armstroii^  et  Carlisie,  nom- 
nit's  par  les  pai  t .  s  le  lendemain  ou  surlendemain  du  feu,  pour 
ét:iiiiir  le  montant  de  la  perte;  en  sorte  (pie  le  jury,  connue  k 
(  'our.  pouvait,  ]tar  la  preuve  fuite,  arriver  assez  aisément,  (piant 
au  juijement  ipii  pouvait  avoir  et»''  rendu  et  pour  (piel  mon- 
tant. Dailleui's,  le  jury  a  tnaivi''  (pi'il  n'y  avait  ni  fraude,  ni 
faux  dans  les  ('tats  soumis  (?t  présentés  par  le  denuindetu'.  (  'es 

l^i'-rt'i-  i>ar  l'aHsiin''  au  tcm|>«  Ir  rassiirain'r,  mai:*  hiiws  fraiiiji'  île  »a  |tai'l,  lu 
('oiir  t'Ht  ItMiiic  iracci'pli'i'  ('ittt'  opininii  des  juri'x  Niir  iiiir  iiiiitii<ii  |i(iiii'  jii^<- 
nient  Hiiivaiit  li'  vcnlift  <>t  siii'  iiintion  |i<iiii'  jii>{i'in<'iit  iiDimliMlani  le  m'IiIIi-I. 
l.<irMi|ii<'  la  |i<-i't(!  (Ht  totale,  l'aHMiiie  n'eft  (la.-i  (eiiii  i|<  toiiniii'  un  état  et  un 
i'oni|it(^  lie  xa  iH^rti-,  i|iioii|ne,  par  une  île»  eonilitiouH  île  la  police,  il  Noii  ileela- 
l'c'  ipie  l'aNsMi'é,  api'i'N  riueeiiclie,  ile\  ra  foiiinii'  un  ecinipte  et  lui  état  de  la 
pei't<>.  Loi.sipie  l'anHureui'  envoie  iiii  a^ent  Mil'  leH  lieiix  <lu  sininlre  pour  cons- 
tater K'H  faits,  il  eut  preHiiiii"'  renoncer  a  e\i;{er  un  eouipti'  et  un  l'Ial  île  lu 
perte  île  l'as.Muri'.  La  coniiition  d'une  police  d'asNuranee.  exigeant  .|u'avaut  de 
pouvoir  recouvrer  le  uioiilaiil  de  r,iM><uiance  l'aHMiiii'  fouriiiMHe  nn  cerlitieal  de 

troi»   per.HonneM   respect  a  Mes  ipiant  a  In  cail.He  de  I  incendie,  cnI  uii) lidilloii 

pri'ceilenti!  et  liéeessaire  ivaiil  iple  Iismiiic  piiisHe  être  adlnin  a  recouvrer  lu 
montant  de  la  perle.  Le  drhn  ditciuiiiic  par  une  elau.ie  di'  la  police  pour 
l'iiLstitutioii  de  l'action  en  paiemeiil  de  l'a-NUiance  est  \alalileel  oli|i).Mtoiie. 
1^1    durée   de    l'evisieiu  e    d'illl    droit    est    suxcept  ilile  d'êt  le  ri'L'Iée  par  la  Ulèlir* 

convention  (|ui  lui  a  do'nii'  l'cM^tence.  ^/t'uiin-  \k.  ('iiiritixiirmiii  l' Kijiiiinlilr 
•  h  /..<;(»//.<,  (•  .s.,  Montréal.  ;«l  dcceinlire  |H(i|,  tt.l.,  p,  ,S<.I,  el  m  II.  ,1.  U.  {}  , 
p.    IH.V) 

.Si  une  lied  conditioi.H  d'une  police  d  ii.ssuiance  contre  l'incendie  eviye  ipi'cn 
cas  de  perte  et  avalil  le  paiement  de  cette  perte,  un  cerlilicat  hoiI  produit 
siiu.s  la  .si^'iiatiire  d'un  nia^iistiat  ou  d'un  notaire  as.Herinenti' de  la  cite  on  du 
district  coUKtatailt  ipliU  counai.sNeul  le  caractère  et  la  position  de  l'asHUli'  et 
Haiciit  ou  croient  savoir  i|ii'il  a  réelleineiit  et  par  riu>  fortuit,  sans  fraude, 
■'prouvé  la  jM'rle  au  montant  y  ini'iitioniie,  tel  cerlilicat  est  iiin^  condition  pré- 
ciileiite  au  recouvrement    de  ti'Ue  [lerte  eonire  l'aHMiireiir    .•mr  la  police,  et,  M 

un  certificat  est  produit,  daiiH  lei|Uel  la  connaissan ii  l    croyatiee  ipiant   au 

montant  de  la  perle  eut  omise,  il  sera  coiisidéré  comme  iiisi, 'lisant.  {Sroii  it  al. 
cl  Cil  il'iismiiiiih'i'  l'hiiiilx,  t'oimed  l'rive,  Londies,  !,'<  u  .1  IS'21».  conlirinant 
le  juf^ement  de  la  four  Inférieure,  Sliiart's  Kep.,  p.  .T4,  et  I  H.  .1,  K.  1^., 
p.  ISS.) 
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<l<'ux  iiuitions  «'tant  luissi  n'ji'ttM's,  liisi'CotKie  motion  du  deiiian- 
dcur  (!t  la  ;î«'Iiu'  motion  df  la  dt'fendurt'sso  sont  en  présence 
l'une  de  l'autre,  il  faut  en  revenir  à  examiner  quel  est  l'effet 
do  la  réponse  du  jury  au  .Sème  fait  sur  la  contestation  telle 
(ju'elU'  se  présente,  et  si  la  condition  de  la  clause  12me  doit 
avoir  tout  soi*  effet  n'ayant  pas  été  suivie  par  l»;  denmndeur, 
(•n  tant  «pie  sa  réclamation  (l)ien  qu'étant  ni  fausse,  ni  fraudu- 
leuse suivant  le  jury)  n'avait  pas  néanmoins  été  produite  et 
HIée  "  in  <hu'  forni"  avant  le  I4ème  jour  après  l'accident  ou 
même  en  aucun  temps  depuis.  La  pré.sentation  de  la  réelama- 
tion,dans  le  délai  Hxé  et  dans  les  formes  voulues  par  les  con- 
ditions de  la  police,  est  une  cho.st'  de  rij^uiMir,  tant  en  droit  an- 
j.jlais  (|u'i'n  droit  fran«;ais,  et,  si  ces  formes  et  ces  coniiitions  ne 
sont  pas  strictement  oltservéï's  et  accomplies  dans  le  ilélai  Hxé 
et  tel  (pie  prescrit  par  icelles,  il  s'en  suit  un  ordre  »le  déchéance 
et  une  pn-.scription  (pli  profite  l'assurance  et  empêche  l'assuré 
de  pouvoir  exercer  .son  actifdi.  Je  vais  répéter  ici  ce  (pie  j'ai  dit  et 
j'ai  cité(ley«p»i(f  «/<,l()rs(pie  j'ai  rendu  lejuj^emeiit  dans  la  cause 
de  lidcine  va  Tin'  K(jn.ital)h'  I iisiirtnice  Cinii/><iii)iif,{iiJ.,  p.  H})  ; 
10  R.  ,i.  R.  Q.,  p.  IiS')  (!t  supià,  p.  44(5.)  Kn  France  les  con- 
ditions de  police  (rjiss;;î-ance  de  mêiiK!  caracti're  que  celle  (pli 
fait  iohjet  de  la  pré.sente  difficulté  sont  rej;ard(''es  comme 
strictement  ol)lii;atoin's  pour  l'assun''.  (.^uenaiilt,  Annnrtiiice 
t<'i'ir»tir.  No  'îi')'i.  Si  les  lussurance.s  ne  .satisfont  p(»int  à  la 
demande  :;ue  i'a.ssuré  leur  faità  l'amiabh»,  il  doit  intenter  ('ou- 
tre eux  l'action  en  paiement  de  l'assurance,  avant  l'exjMration 
du  délai  Hxé  pour  la  prescription  de  cette  action.  Plus  loin, 
dans  sa  traduction  de  l'ouvra^^'e  de  Marshall,  ch.  5,  p.  ;i77  h 
îi.S4,  il  rapporte  plusieurs  jugements  des  cours  ani;Iaises  qui  ne 
laissent  aucun  doute  sur  !a  n(''eessité  pour  l'a.ssuré  de  faire 
cette  preuve  de  la  production  de  .sa  r(''('lamation  c»  iKunif 
foniir,  avant  de  pouvoir  recouvrer,  même  dans  le  cas  d'un 
verdirl  vu  sa  faveur.  Il  doit  en  être  de  même,  et  avec  l)eau- 
coup  plus  de  raisons  dans  un  cas  comme  (,'elui-ci,  où  le  ver- 
dict n'est  (pie  spécial  et  (pialifié  ;  il  reconnaît  la  réclamation 
et  fix(^  le  montant,  mais  il  a  expressément  rapporté  le  fait 
(pie  l'a-ssuré  ;)'a  pas  réclamé  en  Itoniie  foniie.  Kn  d'autres 
termes  "  selon  les  conditions  ilv  la  police,"  à  moins  (pie  l'on 
ne  doive  attacher  aucun  houh  à  la  .••'•pon.se  au  Mèiiie  fait,  ce 
(pli  n'est  ni  l'ai.sonnaltie,  ni  possilile.  lia  ( 'our  ne  peut  faire 
autrement  (pie  de  donner  suite  à  ce  ' crdict,  (pli,  liien  (pi'eii 
fait  et  ju.s(prà  certain  point  est  en  faveur  du  Demandeur,  e.'^t 
on  droit  et  en  loi  en  faveur  de  la  !)éfendi.'res.se.  I..a  seconde 
motion  du  Demandeur  est  ('f^idemeiit  rejet(''e,  et  la  troisii-nie 
motion  dt  U  Défeiideres.se  adopt('>e  et  accordée.  Je  rej^rettc 
(pi'il  en  s(»it  )unsi,et(pie  le  Demandeur  succ(aidie  sur  un  point 
(|ui  peut  paraître   faillie,  ayant  oliteiiu  du  jury  des  réponse 
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favorables  au  vrai  mérite  dans  sa  cause,  puis((Ue  le  jurj-  l'a 
ahsouK  des  reproches  de  frau  If  et  de  fausse  représentation. 
Mais  cette  manière  de  voir  et  u.  prononcer  mon  jui^enient  aura 
cet  avantaji[e  t|u'en  réduisant  la  (piestion  à  un  point  <le  droit, 
il  aura  facilement  et  à  [)eu  de  frais  son  recours  en  revision,  ou 
en  appel,  sans  avoir  recours  à  un  maiveau  proeès."  The  Plain- 
tiH'  appealed  from  tins  jud^jfment,  and  the  case  was  heard 
itefore  the  Queen's  Hench,  in  Mardi  term,  IHCJH. 

John  a.  Pkukixs,  for  Appellant,  .•iri,'ued  that  the  motions 
of   Respondents  for  a  new   trial  and  in  arrest  of   judj;int;nt 
havin}.{  heen   rejected,  uiider  the  présent  appeal,   this  Court 
had  to  adjudicate  alone  upon  the  two  motions  of  Appellant, 
and  that  of  Respondents  prayin^  the  disinissal  of  the  action. 
Tlu'  IMaintirt's  motion   to  strike  from  the  answer  of  the  jury 
to  the  Sth  (piestion  shouM  hâve   heen   ^ranted.     My  thf  (pies- 
tion, the  jury  were   not  aske(l  anythiii;,'  as  to  the  form  of  the 
claim.  They  were  re(juire  to  answer.  "  Did  IMaintitt' forthwith 
and  v\  itliin  the  delay  rcrpiired  l>y  .said  poliey,  to  wit  :  the  I2th 
Dec  un    r.  I.S()(),  ai   Montréal,  j^ive  notice  to  Défendants  and 
deliver  an  account  of  particidars  of  his  loss,  uiider  oath,  and 
ofer  tiU  nifoi'iinitum   In   l></i'ii<liii>tn,  and  make  claim  to  the 
paynient  of  a  sum  of  !*l()0(),  of  and  from  Défendants.    Hy  the 
ia  s',  w  ords  of  their  answer,  "  We  consider  the  claim  made  hut 
!><•■'  I  II  iluc  foriii,"   they    hâve  j^iveii    an    answer   heyond   the 
(piestion.   There  was  no  issue  raised  as  to  thv  forni  of  A/ifK-l- 
liin<'s  claim.  'IMie  words  are  mère  surplusaj^e  and,  hy  tlu^  prac- 
tiee  of  the  Court  in  such  ea.ses,  should  lie  struck  ont.   iiespon- 
dents  contendcfi  in  the  Court  lielow  that  thes«>  words  were  in 
answer   to  that  part  of  tlu    (piestion    whieh  asks  :  "  did  the 
IMaintitf  ort'er  ail    information   to  Défendants  i"  "    The  words 
"not   in   due   form  "  eannot  lie  eonstrued  iiito  the  words  "lie 
diil  not  oU'er  information.'    The  form  is  in  writinj;  iind  can  Ikî 
judj^ed  of  on  simple  examinatioii.   If  the  jury  did  not  answer 
the  i|Uestion  in  itsentirety  it  may  lien  ;.'rouiid  fur  a  m-w  trial, 
liitt  not  for  totally  depri\  iiii;  l'Iaintiti' of  an  uetion.   .\s  mutter 
of  fact,  the   form   of  the  claim  is  correct.    The  IMaintitf  had 
heen   inMîir»^!    hv   Défendants   for  several  vears  \unler  divers 
|iolicies  un  varions   honses  oceiipied    liy   him  snecessively.   Xo 
ipiestioiis  weii    ever  ;iske<l,  or  exaniination   of  his  property 
ever  made,  to  ascertain  wlieth»  r  lie  actually  had  property  to 
the  value  iiisureil.   idthou;;li  <ome  time  previons  to  the  lo.ss  in 
i|iiestion  Défendants  weie  oMi^eil    to  pay   a  smidi  loss  uiuhtr 
une  of  the.se  polieies.    The  Hre  took  place  on  '2!>tli  Nov.,  1S(MI. 
<  >n  the  foîlowin}.j  day,    IMaintitf  notifii-d  Dei'eîidants'  aifcni  at 
Iheir  otHce,  verlially.  ol'   the  tire,  and  of  his  loss  hein^  beyond 
the  amotnit  of  {\\f  poliey.    Koiiies  asked  for  a  valuation  of  tho 
irtieles  of  whieh  remains  were  found   w  hieli  was  made  hy  two 
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apprjvisorHuppointod,  ono  hy  cuch  ptirty,  mid  thcir  n^port  fylt'd 
with  tlu'  Company.  On  t.lic  I2tli  l)<^conili('r,  witliin  tlio  foiir- 
tiio.n  «lays,  Ap[)('llant,  itpon  a  fU'itited  form  fii,rui»/ictl  hi/  Def- 
endants  frt\,y{>  in  junior  oath  liis  statciuent  ol"  loss  in  détail,, 
undtfr  tlu^t'ollowin^  divisions  :  Ist.  Anionnt  allow(;d  Ity  valua- 
torn  for  loss  of  jr(u»ds  and  ott'ccts  ot"  whirli  tlioy  could  idcMitify 
rt'nuiins,  #;ir)r).45  ;  2nd.  Articles  of  furnitiiro  and  usual  liotisc- 
liold  ertects  totally  dostroycMl,  #;V2().:U):  'WA.  \V«'arin{,' appand 
ofallkinds,  of  self,  witV  and  four  childnn,  !i<5<)().<ia  ;  'i'otal  : 
»I.272..SH.  (And  clainicd  from  Ite.spondtnts  tlio  suiii  of  !*1()()(), 
aniount  of  said  l'olicy.)  Aftor  several  visits  to  [t»'sp«»nd('nts 
to  obtain  setticnient,  and  Itelii'vinjj  from  tlio  nuincrous  dolays 
tluit  tlu>y  ditl  not  intend  t«>  satisfy  liis  elaim,  lu;  placed  it  in 
tlie  handsof  lus  Attorney,  who,  l»y  letter  of  the  'M)t\\  January, 
i!S(j.S,  informed  Forbes  thereof,  and  stated,  that  if  he  desired 
any  ftn'ther  i»iformation  or  papers,  upon  reqnest  thoy  would  if 
possible  be  supplied,  but  that  is  no  settlement  were  nnulc 
liefore  lOth  Kel»ruary,  an  action  would  be  instituted  for  t\\^^ 
amount  of  the  policy.  Tins  Icttt'r  was  written  in  a  friendly 
spirit  with  th(^  view  of  avoidinjij  litigation,  but  thoui,'h  reeeived 
by  D'd'ondant's  agent,  no  notice  was  taken  of  it,  and  tins 
action  was  instituted  VM\  Kebruary,  1807.  Défendants  ])lead 
fraud  and  false  statement,  not  informai  daim.  <  iood  faith 
and  fair  dealinj;  are  of  the  vcry  essence  of  the  C(»utract  of 
insurancts  and  l'ence  an  answer  that  they  would  not  stîttle  ia 
a  waiv'.'r  of  any  prétende»!  imperfection  in  the  pn-liminary 
proofs.  it  is  settled  in  tire  as  well  as  in  uiarine  insuvauce,  that 
when  uuderwriters  nuike  no  objection  to  a  deticiency  in  the 
])rel!minary  pr<.t;fs,  or  to  the  notic»'  giv»M!,  but  rest  their  déniai 
of  liability  upon  other  «^rounds,  then  there  is  a  waivt-r  of  the 
objection  of  a  defective  notice  :  any  formai  defivt  in  preli- 
miiuiry  pnnif  may  be  supplied  wlienever  ol)j>ction  to  pay 
a  loss  is  put  upon  that  «jrour.d.  l'hiliijs,  on  Insuranci ,  vol.  2, 
Xo.  I.S12.  &c.,  where  luany  cases  an^  citeo.  AU  the  authorities 
upon  this  siibject  agrée  with  the  principl»^  laid  down  by  an 
eminent  judg.',  that;  "(îood  faith  on  the  part  of  the  under- 
"  writers  rupiires  that,  if  they  niean  to  in.sist  upon  a  mère 
"  formai  defect  in  preliminary  proofs  they  should  appri/e  the 
"  assured  thaf  they  consider  the  same  defective  in  that  particu- 
"  lar.  or  j)ut  their  refu.sal  to  pay  upon  that  grounti,  as  v.ell  ns 
"  others,  soastogive  him  an  opportunity  to  supply  tluMlefi'ct 
"  befi)re  it  could  be  too  late  ;  and  if  they  uo<ilvrt  todo  so,  their 
"  A<i7f  »fr  shoiUd  be  h«'ld  wnuiirei-  of  such  defect  in  preliminary 
"  proofs,  so  that  the  saiiu^  shall  be  considère»!  as  having  b»Mii 
"  «luly  ma(l<>  accortiing  to  the  comblions  of  the  l'olic}'."  Il 
Itesponilents  luul  contemplnt»-»!  the  »)b)»'ction,  it  would  havr 
been  but  or»!inary  fair  <lealing  to  hâve  apjtrized  the  Appel- 
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iant  of  it  for  it  is  oltviojis  tliat  it'  aiiy  «loft-ct  «îxistcil  it  coiilil 
liavo  hoL'ii  immi'(liat('ly  HUppIiftl.  'l'Iic  fonn  of  daims  in  insn- 
ranct^  inattcrs  is  a  (picstioii  of  law  for  thf  court,  not  oiu-  for 
tlic  jury.  Tlu;  (!oiirt  Im^Iow  sliould  liavc  itscif  dccidtvl  as  to 
siiHîcit'iicy  of  fonn,  aiul  not  havo  takon  tlio  opinion  of  tint 
jury  tlu'it'on.  In  tins  case,  tlu*  Hon.  .'pnl^c  lit'id  tliat  tlie  jury 
liavini;  said  tlii>  daim  was  informai,  lie  could  not  ^o  Itchind 
tht!  JiiiswiT  and  cxamin*'  tlio  daim  itsdf  or  tlu'  cvidruco 
tlu'rcon.  Mut  it  was  liis  duty  to  do  so  as  it  is  k  «picstion  of 
law,  and  if  h»;  found  its  form  correct  to  <jivc  ctlcct  tlicrcto.  In 
fine,  Ist.  'l'hc  form  was  ncvcr  impcadicd.  2nd.  'riic  juiy  luid 
no  rij.^lit  to  dccitlc  tlu;  mattcr.  Mrd.  'l'Iicy  answcrcil  l>eyond 
tilt'  inipiirics  in  tlitî  (picstion.  4tli.  'l'iit'  daim  is  in  pci-- 
ft'(!t  form.  5tli.  Tlic  valuation  followin;^  tlic  vcrltal  notice  of 
tiro  and  lo.ss,  an<l  mad'  l)y  l)oth  parties,  comjilctdy  covcrs 
any  dcfccts.  Tlu'  Appdiant  urj^cs  tliat  hc  is  cotiscipicntly 
cntitlcd  to  havc  tlii'  words  "hul  lud  lu  iliir form,"  struck  out 
as  Hurpiusaijc  and  irndtrvant,  and  tliat  tlicn  tlu"  answcrs  of  tlio 
jtiry  l»cin;^  on  ail  points  in  liis  favor,  lie  is  cntitlrd  to  Judi^i; 
ment  on  tlie  verdict  for  ><!>()()  and  costs  anci,  tlierefore,  pray- 
tlu!  n'versal  of  tlie  jiid^^ment. 

J.  L.  Moimis,  for  Respoii<lents,  ar^'Ued  tliat  tlu!  words,  not 
in  ihu'fonii,  wei-e  not  irrej^ular  or  surplusafje.  Tlu?  ipiestion 
was  tlirei'-fold.  It  asks  :  l)id  l'Iaintiff' forwith  and  witliin 
tlie  delay  recpiin-d  liy  .said  policy,  to  wit  :  th«i  l'itli  Decemlier, 
lM(i(l,  at  Montréal,  j^ive  notice  to  Défendants,  and  deliver  nii 
account  of  jiarticulars  of  liis  lo.ss  uiidei'  oatli  i  2.  Did  lie  otlir 
ail  information  to  Défendants?  '.].  |)i<l  lie  make  daim  to  tlie 
iiayment  (»f  a  nnui  of  81,000  of  a.id  from  Défendants!'  TIhî 
last  part  of  tlie  (piestion  is  answerod  in  tlie  athrniativt?  liy  : 
"  V')  consiiler  tliat  tlie  daim  was  iiiade,"  tlie  former  two  parts 
in  the  nej^ative,  hy  tlie  words,  "  liut  not  in  duo  form."  'l'Iie 
matters  iiupiired  into  Ity  tlie  (piestitin  weie  more  tlian  mère 
matters  of  form  altlioiiijli  neces.sari]y  clotlied  in  forniaiity  to 
a  certain  o.xtent;  and  tlie  jury  tindin^  liy  tlie  évidence  tliiit 
tl.e  conditions  of  tlie  policy  liad  not  liecM  compi'  d  witli,  pri>- 
perly  answere(|  tliat  tlie  l'iaim  was  ii<>t  mad»  ii:  ilue  form  ; 
and  tliis  tliey  say  witliout  preteiidiii};  to  jud^rt  as  to  the  effect 
of  sucli  non-coinpliance.  In  answer  to  tlie  :  reiensioii  ((f  Ap- 
pejlant,  in  liis  reasoiis  of  a])peal,  tliai,  tiie  daim  was  a  matter 
u[)on  wliifdi  the  court  h.id  to  adjiidp'  as  to  form  aiid  sufficien- 
cy,  and  not  a  matter  within  the  province  ')f  the  jury,  Respon- 
deiits  say,  that  tlu' jury  ilid  not  attempt  <o  ailjud<,'e  as  to  the 
sutliciency  of  the  manner  of  makiii;.,^  the  daim,  l>ut  certain 
ij'iestions,  especially  a<^reed  upon  hy  l)oth  parties  to  the  cause, 
and  sanctioned  hy  tlie  jud<;[e,  li»viii(j  heen  put  to  tliem,  they 
simpîy  answerod  them.    To  the  ei^htli  tpiestion  tlu'y  an.swcr. 
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"  tlu;  claiiii  wjis  not  iiiadc  in  (lue  fnnn."  Tliat  is  a  tuatter  of 
t'act  foundt'd  upon  tlu'  ovidenco  whicli  tlu' jury  liad  a  rijj^ht  to 
d«!t(!nnine,  and  it  is  for  the  court  to  say  wliisthor,  in  tlu*  lij^lit 
of  tiic  conditions  of  tho  policy,  tliat  answrr  is  nnt  fatal  to 
IMaintifl's  doniand.  The  présent  appeal  conies  up  upon  a  point 
of  law,  wlietlier  tlie  jury  havinjj  found  in  answer  to  the 
eiglith  question  that  the  PhiintiH'did  not  niake  his  chiim  in 
due  forin,  as  re<|uired  l>y  the  policy,  lie  was  entitled  to  an 
action  a^ainst  tlu;  Défendants.  The  Kespondents,  contendin^ 
that  he  was  not,  niade  their  motion  that  jud^nietit  be  untered 
up  in  their  favor  on  the  verdict.  The  Appellant  niade  a  mo- 
tion that  jud^ment  l>o  entere<l  up  in  his  favor  o»  f/ie  ver- 
dict. Hoth  motions  are  bjused  upon  the  verdict,  and  it  would 
he  usele.ss  trouhie  for  tlu^  court,  hesides  lieing  beyond  the 
issue,  were  it  to  att(unpt  to  adjudj^e  the  ca,s(!  upon  the  évi- 
dence as  the  Appellant  expects.  Tlie  jury  were  the  judj^es  of 
the  focts  Huliniitted  to  them,  and  havin^  determined  thèse 
facts  it  is  now  for  the  court  simply  to  déclare  the  resuit  in 
law,  which  tlu;  Kespondents  helieve  is  favorable  to  them.  At 
the  .same  time  Kespondents  déclare  that,  by  the  évidence,  it  i» 
proven  that  Appellant  was  fjuilty  of  most  llajrmnt  fraud  in 
makiitjj^  his  claim  Th«;  court  cannot,  in  view  of  that  answer 
of  the  jury,  do  otherwise  than  déclare  that  IMaintiH"  luus  no 
rij^ht  of  action.  Clauses  in  policies,  requirin^  the  insured  to 
adduce  certain  evidi'uce  of  a  preliminary  character  in  sup|X)rt 
of  their  claim.  are  not  in.serted  as  m«'anint^less  foriiis,  but  by 
a<;re»'nient  of  botli  the  insurer  jin<l  the  instired,  as  equitalile 
and  just,  the  objeet  being  to  satisfy  the  insurer  and  av(»id  liti- 
pition.  Th(!  Kespondents  refei  to  the  case  of  Ci ii<i-Marn  vs. 
Tln'  Kquihthle  *'*»v'  InHiivtiuo  ('otufHiVjf  of  IahkIdu,  decided 
iii  the  Court  C^ueen's  Heneh,  l'pper  C'anada,  and  reported 
in  [.')  r.  ('  «.t>.  .  iich  lUîports,  p.  I4,S.  The  point  raised  there 
was  that  IMaintitt' had  iiot  niade  |a'eliniinary  proof  of  his  loss 
by  lMM)ks,  vouchert",  ivC,  as  required  by  the  lOtb  con<lition  of 
the  p«)licy,  and  a  new  tnal  was  ordered,  tlu-  court  holding 
that  the  Défendants  ouglit  tu  bave  succeeded.  At  the  second 
trial  the  verdict  was  given  in  favor  of  Défendants.  The  ver- 
dict in  that  ca.se  being  gênerai,  and  in  favor  of  the  IMaintiH', 
the  only  course  open  for  Défendants  was  the  motion  fora  lU'w 
trial  :  but  in  the  ea,se  the  verdict  is  .spécial,  and  it  is  for  the 
court  t<t  détermine  in  law  whether  it  is  in  IMaintiti's  or  De- 
fendants'  favor.  The  following  were  among  the  remarks  niade 
by  t!ie  late  Chief  tJustic«-  Kobinson,  in  retuiering  judgment  : 
"  It  is  right  to  renu'inber,  in  sueh  ca.s(!S,  that  tlu-  retusonable 
"  intention  of  this  condition  in  the  policy  is  to  give  insurers 
"  the  nifiiiis  of  satisfying  theiiiselvcs  as  fully  as  they  eiin 
'■  whether  tli**  claim  for  Iohs  is  just  as  to  amount,  witluaU  the 


DE   LA    PROVINCE    DE  gUÉBEC. 


4fi8 


tto 

IJfht 

l  to 
oint 
tlu' 
m  in 
«)  ati 
i«Unfî 

i  uu)- 
(  rw- 
vould 
,1  the 
ic  evi- 
tres  of 
tiuîse 
rtult  in 
n.    At 

C.'.  it  18 
rautl  in 
answer 
h«i.s  no 

iVUVtl  to 

^n|)l)«>rt 
but  »>y 
l^juitiO'lo 
oi«l  liti- 
i/(»r«  vs. 
iliciJeil 
oporteil 
,1  tht'H' 
liis  \oH*> 
lition  of 
holding 
I,.  Hccontl 
,n»c  viT- 
[riaintirt', 
[or  a  nt'NV 
|s  for  Uk- 
or  !)•'- 
ks  nnulc 
,lirn»«'»»t  : 
.iiHonai»l»i 
iiisurt'VH 
tlu-y  «"'i»» 
tliout  tli» 


"  oxpense  and  trouble  of  liti<^atiou,  an<l  tliat  it  is  not  enuu^h 
"  to  say  to  thcni  at  tlu>  trial  :  '  you  must  be  satistiud  witli 
"  what  you  seo  and  hcar  now,  that  otir  loss  was  «us  groat  as 
"  we  iiave  statcd.'  It  is  (lainaf;in|(  to  the  réputation  of  an 
"  Insurance  Company  to  throw  inipediuients  uinieceHsarily  in 
"  the  way  of  a  settlenient  of  any  loss  for  whioh  they  are  liable, 
"  and  it  is  right,  therefore,  that  they  should  hâve  ail  the  in- 
"  formation  that  they  can  reasonably  recjuire,  to  enable  them 
"  to  judge  whether  the  daim  is  a  just  one,  or  one  that  they 
"  would  be  justitîed  in  opposing."  Scott  et  td.,  Appellants,  und 
The  J^i'nix  Iv.Hurance  (JoiniMiinf  ;  Stuart's  Iteport,  .*i54. 
et  1  R.  J.  H.  Q.,  p.  188.  Held,  by  the  l'rivy  Council.  atfirming 
a  judgment  of  the  Court  of  App(;als.  at  Montréal,  that,  if 
a  condition  in  the  policy  retjuire,  in  the  evi'ut  of  loss  and 
before  payment,  a  certiticate  of  a  magistrate,  such  certiticate 
is  a  condition  précèdent.  The  action  was  dismissed  with 
costs  on  this  ground.  See  aiso,  as  t<i  l'reliininary  Pr(H)f,  2 
Phillips  Kv.,  Nos.  1805,  (5,  10  and  II:  Kllis.  In»ur<ince, 
p.  132;  Hac'iin-,  v.s.  The.  Eiiititiihle,  fi  L.  C.  Jui-int.  p.  89,  and 
10  R.  J.  R.  Q.,  ]).  185;  Arm»ld,  Marine  /.,  1,  Ôt3,  2,  1314; 
/(/.,  1314,  Conutriirtion  of  Poliry.  As  to  notice  of  loss  and 
proving  niaterial  averments  in  déclaration,  see  Kllis,  Iiisu- 
ravce,  p.  131,  note  1  :  "  Kvery  niaterial  averment  in  the  decla- 
"  ration  nmst  be  proved  ;  one  of  the  most  niaterial  of  whieh  is 
"  that  of  the  truth  of  such  warranties  >is  coimtitute^conditions 
"  précèdent,  as  the  delivering  in  an  account  of  the  loss  and 
"  damage  to  the  ottice,  with  évidence  in  .support  of  its  accu- 
"  racy,  according  to  the  rules  laid  down  by  the  respective 
"  offices."  The  Ktspondents  submit,  in  conclusion,  that  the 
court  cannut  go  bchind  or  heyond  the  verdict  of  the  jury,  and 
they,  therefore,  pray  that  the  appeal  be  dismissed  with  costs. 
On  the  î>th  of  ilune,  I8(i8,  H.MXil.KV,  J.,  leiideiing  the  juge- 
ment «)f  the  Court,  said  :  Tlie  t>nly  ditticulty  in  this  case  is 
the  alleged  non  complianet-  with  the  12th  condition  of  the 
jiolicy.  Tlu;  verdict  (»f  the  jury  cstimating  the  loss  at  S!M)() 
altogether  puts  asidc  the  objection  of  fraud  and  fraudulent 
estimation,  which  is  ,so  deariy  v.'ithin  the  province  of  the  jury, 
that  Appeilant  is  nititied  unli«-sitatingly  to  al!  its  advantagt'. 
The  verdict,  therefore,  controls  this  part  of  the  ca.sc,  and  the 
only  dirticulty  is  as  to  the  I2th  condition  referred  to.  Now 
the  jury  in  answer  tothe  8tli  (|uestion  say  :  "  VVe  consider  the 
daim  made,  luit  not  in  tl  m  fomi."  This  answer  is  a  gemnil 
answer  affirming  the  articulation,  and  cannot  be  afiected  by 
the  addition  "  but  m)t  in  due  form,"  becau.se  the  form  of  the 
daim  was  not  objecte»!  to  «»r  iiKpiired  of,  nor  any  particular 
form  ri't|uir<'l  or  set  ont  in  tlic  coinlitioii,  but  simply  '  an 
oi'count  of  the  loss,  or  damage,  and  of  the  value  of  the  pro- 
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]wviy  «l(.'stroye«l  or  (h'iniindtHl."  Now  tlii.s  watt  donc  and  was 
sn|)])ortt'd  l»y  tlie  aHirnuitutii  of  AiH)fllant.  The  addition  in 
tlie  answcr  n'spcctin^  tlie  t'orni  of  the  dcniand,  or  its  int'ornial- 
ity,  Ïh  uniniportant,  and  is  not  ('«sontial  to  tlu!  claint  as  tu  tlio 
losH,  wincli  tlie  jury  déclare  te  liave  b»'en  niade  in  tinie,  with 
particuiars,  and  of  course  could  not  «ipply  to  tlie  sidis('(|uent 
part  of  the  condition  whicli  referred  to  tlie  proof  of  tlie  claiiii, 
«therwise  they  wonld  doulitless  hâve  taken  upon  theiiiselves 
to  déclare  tliat  the  Appellant  "  did  not  niake  proof,  &c." 
Wliat  ^ave  rise  to  the  objection  to  a  Nettleiiient  hy  the  Com- 
pany was,  Ist,  the  agents  suspicion  tliat  the  Appellant  had 
jissisted  or  contrilmted  to  sc^t  fire  to  his  preinises.  and,  2n<l, 
that  his  eflects  had  been  ov«'rvaluetl  by  hini  for  insurance. 
Hoth  thèse  suspicions  so  stronfjly  iinprcsscd  tlu;niselve8  on 
the  niind  of  the  nj^ent  that  he  would  n(»t  yield  to  any  persua 
sion,  nor  direct  the  Appellant  how  to  <,'ive  détails.  Tins  plea 
Hets  out  both  objections.  As  to  the  lii'st,  the  jury  distinctiy 
neffativ('d  it,  and  as  to  the  second,  as  already  stated,  the  sunie 
rcHult  is  established  by  tlu^  .'{rd  and  7th  articulations,  and 
tlieir  respecti\e  answers.  The  A))pellaFit's  iiiterest  for  insu- 
rance at  the  <late  of  the  poliey  and  at  th»;  tinie  of  the  fire  was 
$1, ()()(>,  and  his  loss  was  .S9()().  Jt  is  only  uecessary  to  j^lanee 
jit  the  testiniony  of  the  a^ent,  }j;iven  for  the  beneHt  of  his 
office,  and  tu  the  évidence  upon  this  point,  to  be  satisHed  that 
Iiis  Huspicions  ail  alon^  stood  in  the  way  of  a  setthiuieiit.  'J'Iie 
Company  mnde  their  own  intjuiries.  'i'hey  received  from  the 
Appellant  his  account  or  statenient  of  his  loss  supportée!  ly 
IjIs  atHdavit.  Not  satislied,  they  caused  an  investij^ation  to  be 
nuide.  "  Deft.'iidants  made  usual  iiujuiry  into  IMaintirt's  cir- 
cumstances,  to  know  if  he  was  justitied  in  havini;  such  a  stock, 
what  his  occuj)ation  and  means  were.  and  whether  he  was  in 
HUch  a  position  to  hav*.'  such  value  as  he  made  a  claiin  for  :  " 
and  they  weiit  beyond  this,  and  <fot  an  appraisenient  made  by 
their  own  appraiser,  in  addition  tu  that  furnished  to  the  Com- 
pany by  the  Ap[>"llant's  appraisers  ;  the  différence  bet'.veen  the 
two  bein^  that  Uw  Dtd'endants'  appraisenient  only  valued  the 
remainin;;;  damajfed  eflects,  whiist  that  of  the  Appellant 
valued  the  loss  as  well  as  the  ilamat^t;.  After  ail  this  had  been 
donc,  and  the  a^ent  still  continue»!  his  objection,  lie  was  apiin 
a;)plied  to  by  the  l'Iaintiffs  counsel,  by  letter,  admitted  by 
aji^t'Ut  to  hâve  Iteen  received  by  him,  in  which  tlio  Appellant 
re(|Ueste<l  him  to  stato  if  he  recjuired  any  further  évidence  or 
information  ;  but  no  notice  was  taken  of  this  reasonable 
recjuest,  and  the  suit  followed.  Now,  it  will  scarcely  be  ])os- 
sible  to  gainsay  the  Ap|)ellant's  opinion  that  the  company's 
investigation  and  their  appraisenient,  by  their  own  apprai- 
Her,  their  subsetjUcnt  joining  with  the  Appellant  in  anotlu-r 
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iippniiscincnt,  hy  liis  appmiscr  iitui  une  iippuinieil  hy  tlu'ia- 
sclvcs,  wiis  H  Hulistaiiiitil  (!<)inpliatic('  u(l()pt<>il  hy  tliutiiscIveH 
of  th.:  tenus  ot'  thi'  contruct,  antl  ueceHsarily  coinpelK'd  the 
ApiK'lhuit  t*)  coiiie  t<)  thu  Court  for  thc  enforceintnit  of  his 
clahii.  It  Ih  (piiti!  truc  that  th»;  j)rohahU!  ohjcct  aï  th»'  coiuli- 
tion  iii  <pu-sti()ii  was  to  havc  ajustiiiciits  iiiado  without  thu 
«•xpcnsp  aiitl  trouhlc  of  litipition,  aud  it  could  ncver  hâve 
bt't'U  coiitcinplatcd  hy  possiltlc  ri'asouiiifr  that  th»;  insurcd  was 
to  he  at  tlif  iiicrcy  of  the  unfounded  suspicions  of  tho  iiisurer, 
or  of  his  a<j('iit,  aud  prcchidiMl  for  such  roasous  froiu  recover- 
in^his  loss.  Wiiotlier  thoro  should  hc  a  suit  or  uot  in  the  first 
instance,  rosis  upon  the  insur«-d,  hut  havin^  niade  the  joint 
appniiscnient,  and  persisting  in  their  refusai,  aftcr  sucli  coin- 
])Hance  hy  Appclhint,  if  the  iusured  is  coinpeUed  to  Hue,  hy 
reason  of  their  refusai,  it  is  tlien  »|uite  enough  for  hiin  to  say 
to  tlicni  at  the  triai  :  "  the  vei-»lict  proves  that  you  were 
"  wronj,',  and  that  the  loss  was  properly  and  honestly  claini- 
ed."  The  oïdy  possible  «^round  that  could  he  s»ifely  pluaded 
hy  the  conipany  was  this,  not  that  there  is  no  action  for  the 
recoverv  c»f  the  loss,  hut  that  it  wjus  so  doul)tful  as  to  hâve 
justiHed  the  refusai  of  settlement,  and  that,  if  est»xhlished  by  a 
verdict,  the  cost  and  expenst^  of  liti^ation  sliould  not  he  cast 
iipon  the  insurer.  The  conipany  does  not  assume  sucl»  coni- 
proinise,  hut  lias  pleaded  altsolute  frauil  and  criniinality 
against  the  Appellant,  and,  liavin^^  put  their  case  upon  that 
issue,  they  cannot  expect  to  be  relieved  froni  the  costs  incurr- 
cd  hy  the  Appellant,  who  was  forced  by  theni  in  the  firot 
instance  to  sue,  and  who  was  afterwards  forced  by  then»  to 
sue  to  Jud^nient.  We  think  that  the  judgnient  of  tliu  Supe- 
rior  Coiut  is  wron;^'  and  should  be  reversed.  The  followinp  is 
tlu'  jndj^nient  of  the  court:  "  The  ('ourt  considerinj^  that  the 
words  "  'nit  not  in  due  forui  "  contained  in  the  answer  given 
hy  the  jurors  who  tried  the  issues  in  this  cause  before  the 
court  of  ori^nnal  jurisdiction,  to  the  eif^hth  question  subniitted 
to  theni,  were  and  are  in  no  wise  p(>rtir>ent  to  the  issues  they 
had  to  try  and  should,  therefore,  )«!  considered  as  niere  sur- 
plusap',  and  t)f  no  lejfal  force  or  etî'ect  whatever  :  Consider- 
hïff  tliat  the  motion  niade  liy  the  Appellant,  on  the  twenty- 
sixth  Septeinher  la.st  for  jud^Muent* upon  the  verdict  for  nine 
hundred  dollars,  witi)  int«'rest  and  costs,  sliould  hâve  been 
{^ranted  :  (/'onsiderinjç  therefore  that,  in  the  judgment  render- 
eil  by  the  said  court  of  original  jurisdiction,  there  is  error  : 
This  c«)urt  doth  reverse,  set  aside  and  annul  the  said  judg- 
ment.  and  proceeding  to  pronounce  the  judgment  which  tlu; 
said  eoiu't  should  hâve  retidiired,  doth  adjudge  and  condemn 
Hespondents  to  pay  and  satisfy  to  Appellant  the  sum  of  nine 
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huixlrod  dollars,  with  iiitcn-st,  niid  costH  in  lK)tli  courts."  (3  L. 
a  LJ.,  |).  I2H,  et  \'.\J.,  p.  141.) 

I'kkkins  iind  Kamsay,  for  Appellant. 

ToHRANH'K  iind  Moititi.s,  for  Rnspondcnw 


ALTERATION  OF  A  PR0HI880RT  NOTE. 

ConHT  (»K  Queen's  Bknch,  Montréal,  nth  Septeinber,  18(5!». 

Corain  Duval,  C.  J.,  ('aiion,  ,1.,  Duummond,  J., 
Baimjley,  .t.,  Monk,  j. 

CankiklI)  DouwiN'  et  (ti,  Plaiiitirts  in  Court  below,  Appel- 
lants,  ((»fi  .loHNHToN  Tuo.Mi'soN,  Défendant  in  the  Court 
Itelovv,  Kespondent. 

Hrld  :  That,  if  an  nn'Iorsor  si^ii  liiHiiameon  the  burk  of  a  nnt«>,  haviii); 
HpaceH  tn  tlje  lefl  of  tli»  ainount  8Utliuit>iit  to  iHtriiiit  of  altération  by  the 
nuikor,  anti  deliver  tlin  note  in  that  lomiition  to  the  niaker,  and  the 
niaker  afterwanlH  incroa'-e  tlie  aniount  of  the  note,  hy  tillini;  in  tiiu 
blank  spaces  willi  an  additional  Word  or  fl^^nre,  and  paHH  the  note  in  itH 
ahert'd  Htate  to  a  liona  Jiili- UoUKtr  for  value,  and  iftlienaid  note  ho  a I- 
tered  appinir  on  tlie  face  thereof  to  be  ^enuine,  tlie  endorser  iu  liable  to 
pav  the  full  innonnt  of  tlte  note  as  altered  to  auch  bona  Jide  liolder  for 
value. 

This  wius  an  appeal  froin  ajud^nicnt  rendered  in  tlie  Supe- 
rior  Court,  at  Montréal,  on  the  28th  duy  of  Noveuiber,  18G7, 
disnii.ssin^  Appcllants'  action.  The  action  in  the  Court  below 
was  broufjht  to  recover  the  anu)untof  a  proinissory  note,  osten- 
sibly  for  ^2,500  niade  by  ]).  McNevin,  payable  to  the  order  of 
and  endor.sed  by  Kespondent.  The  Respondent  pleaded  "  that 
true  it  is  the  sipjnature  "  Johnston  Thompson  "  endorsed  on  the 
paper  writin^  i'yled  by  Plaintiffs,  and  alleged,  in  the  said  déclar- 
ation, to  be  a  j)ronii8sory  note  niade  by  Daniel  McNevin  for 
$2,r)00,  and  enuorsed  by  Défendant,  is  Défendants genuine  sig- 
nature, but  Défendant  avers  that  the  .said  endorsenient  wasso 
nmde  and  aigned  by  Défendant  as  a  mère  accommodation  for 
Daniel  McNevin,  and  withoutany  value  whatsoever  being  re- 
ceived  therefore  from  McNevin,  or  any  one  else.  And  Défendant 
hereby  expressly  dénies  the  genuineness  of  the  said  paper- 
writing,  and  avers  that,  when  he  signed  the  said  signature, 
the  said  paper- writing  was  so  filled  up  as  to  purport  to  be, 
and  was  then,  in  fact,  a  promissory  note  of  Daniel  McNevin 
for  five  hundre»!  dollars  payable  to  the  order  of  Johnston 
Thompson,  and  that,  after  Défendant  so  signed  the  said  sig- 
nature, the  said  paper-writing  wtvs  altered,  in  a  material  part 
thereof,  without  the  privity,  knowledge,  or  con.sent  of  Défen- 
dant, by  the  introduction  of  the  Word  "  twenty  "  before  the 
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Huid  wordH  Hve  huiidrcd,  and  by  the  introduction  of  the  H^ure 
"  2  "  before  tlie  figures  "  500  "  which  appear  at  the  head  of 
8uch  paper-writing,  by  reason  whereof  the  said  paper-writing 
liecanio  and  whh  and  i.s  null  and  void.  And  Défendant  averN 
that  the  said  note  for  9500  wiis  ho  endorscd  by  the  Défendant, 
on  the  understanding  that  it  wa.s,  as  it  in  fact  was,  a  renewai 
note    intended    to    Im;  discounted    by    McNevin  in    retiring 
another    note    of    a    soniew))at    siniilar    ainount    also    en- 
doraed  )>y  Defenchmt    for  the    accouunodation  «f  McNevin. 
And  Détendant   further  saith  that  the  note  for  $500  waH 
one   of  a  nuinlxT  of  notes  whieh    were   indorsed    by    De- 
fendant  for  tliu  acconinuxlation  of  McNavin  during  the  laat 
nine  ntontljs,  which  were  ail,  when  so  endoraed,  of  the  déno- 
mination of  hundr(;ds,  and  inchiding  the  said  note  for  $500, 
ainount<M|  in  the  aggregate  to  $8,069,  and  tliat  ail  of  the  said 
notes  were  altered,  after  being  so  en<lorsed,   froni  the  déno- 
mination of  hundreds  into  that  of  thousands,  by  the  insertion 
(so  far  as  Défendant  lias  l)een  (>nabled  to  learn)  sometimes  of 
the  Word  "  twenty  "  and  the  figure  "  2,"  sometimes  of  the 
Word  "  thii-ty  "  and  the  figure  "  3,"  and  sometimes  of  the  word 
"  forty  "  and  of  the  figure  "  4  ;  "  thus  increasing  the  amount  of 
the  said  notes  to  upwards  of  $45,000,  ail  which  altérations 
were  effected   without  tbe  knowledge,  privity  or  consent  of 
J)efendant.  And  Défendant  further  saitn  that,  when  the  said 
pnper-writing  cunje  into  the  possession  of  Plaintiffs,  they  had 
notice  and  were  wtdl  aware  that  the  said  endorsement  so  writ- 
Um  thereoti  was  an  ucconnnodation  (endorsement.  The  plea  was 
liocompanied  by  the  afiidavit  of  Respondent,  testifying  to  the 
altération  pleaded,  as  required  by  sub-section  2  of  section  MO 
of  ch.  H3  of  the  Cous.  Stat.  of  L.  C.  To  this  plea  Apnellants  an- 
swered  that,  if.  after  Defendant's  signing  as  he  did  upon  the 
note  sued  on,  the  said  note  was  altered,  as  alleged,  Defen<lant 
is  liable  not  the  less  in  the  cireumstances  of  this  case,  having 
signed  upon  a  note  so  made  and  with  such  blank  spaci^s  as  to 
facilitate  altération."    The  following  were  the   motifs  of  the 
judgment  in  the  Superior  Court  :  "  Considering  that,  in  and 
by  the  8()th  section   of  chapter  83  of  the  Consolidated  Sta- 
tutes  of  Lower  Canada,  the  .said  promissory  note  is  to  be  pre- 
.sumed  to  l)e  genuine,  uniess,  with  his  plea  denying  such  note 
to  be  genuine,  Défendant,  or  some  person  cognizant  of  the 
facts,  in  such  capacity  files  an  afHdavit  and  swears  thcrcin 
that  such  promi.s.sory  note  or  some  material  part  thereof  is 
not  genuine  ;  considering  that  Défendant  had  fyled  such  afti- 
davit  in  support  of  his  plea,  specially  and  formerly  denying 
the  genuineness  of  the  said  note,  an<l,  namely,  that  part  thereof 
which  contains  an  amount  of  twenty-five  hundred  dollars, 
whereau  and,  in  truth,  the  said   note,  wlien  he,  Défendant, 
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indorsed  it,  was  and  Imd  boen  iiiade  and  si^fned  by  Daniel 
McNevin  in  favor  of  Défendant  i'or  a  suni  oï  8500  und  no 
more  ;  considering  that,  by  law,  the  genuineness  of  the  said 
proniissory  note  ceased  to  be  presunied  since  and  after  the 
t'yling  by  Défendant  of  his  said  afiidavit  in  support  of  liis 
plea;  considering  that  Plaintifts  hâve  failed  to  prove  the 
iiiaterial  allégations  of  their  déclaration,  and,  naniely,  that 
Défendant  never  endorsed  the  said  proniissory  for  the  aniount 
thereon  specitied  ;  considering  that  Défendant  hath  proved 
ihe  inaterial  allégations  of  his  plea,  and  namely  that  the  pro- 
niisso'-y  note  has  since,  and  subséquent  to  Défendants  endors- 
ation  thereof,  been  altered  and  forge<l,  to  wit  :  that  the  proniis- 
sory, which  was  oi'iginally  ruade  and  signed  by  Daniel  Mc- 
Nevin in  favor  of  Défendant  for  8500,  Avas,  subsequently  to 
suci\  endorsation,  altered  and  transfornied  into  a  proniissory 
note  f(  r  tiie  sum  of  $2,500,  and  thereby  the  said  prornissory 
tv.M,e  now  sued  upoa  is  in  that  respect  a  forgery,  and  is,  in 
toiiscHiuence,  of  no  value,  and  cannot,  before  this  Court,  be 
rf;Cofni'';ed  as  a  valid  and  légal  instrument,  whereupon  and 
for  tlie  recovery  of  the  amount  whereof  ajudgmentcan  be 
oî.tt:incd  from  this  Court  ;  considering  that,  in  vievv  of  the  dis- 
iii";vial  of  Plaintifts' action,  it  becomes  unnecessary  specially  to 
adjudicate  upon  the  several  objections  to  parts  of  Défendants 
évidence,  whether  in  chief  or  on  cross-examinatioii,  and  on 
motions  of  Flaintiifs  foi"  the  rejection  of  certain  papers  h'om 
the  record  ;  considering  fui'ther  that  Défendant  is  in  no  way 
to  be  made  responsible,  nor  to  sufter  any  loss,  in  conséquence 
of  any  act  of  his,  with  respect  to  the  altération  and  forgery 
of  the  above-mentioned  parts  of  the  said  prornissory  note,  but 
that  such  loss  should  be  borne  by  Plaintifts  ;  it  is  hereby 
adjudged  that  the  plea  fyled  by  Défendant  should  be.inain- 
tained,  and  Plaintifts'  action  is  disniissed,  with  costs." 

Hère  follovv  the  remarks  made  by  thejudge  of  the  Superior 
Court,  in  rendering  the  judgment  in  that  Court  : 

MoXDELET,  J.  :  The  ftrst  question  to  be  determined,  and  it 
is  a  very  important  one  to  Plaintifts,  is  whether,  in  the  face 
of  Defendant's  plea,  supported  by  his  above-mentioned  aftida- 
vit,  the  genuineness  of  the  note  is  still  to  be  presumed,  and,  as 
a  conséquence,  whether  Plaintifi's  were  or  were  not  absolved 
from  the  obligation  of  ])roving  their  case,  in  ail  its  bearings. 
Hère  is  the  section  (HG  of  ch.  83,  C.  S.  L.  C):  "  If  jin  any 
action  (jn  a  bill  of  exchange  or  proniissory  note,  &c.,)  any 
Diïfeiidant  dénies  his  signature,  or  any  other  signature  or 
writing  to  or  upon  such  bill,  note,  cédille,  clieck,  promise,  act 
or  agrt.'ement,  or  the  genuineness  of  such  instrument  or  of  any 
part  thereof,  or  that  the  protest,  notice  and  service  thereof  (if 
any  be  alleged  by  the  Plaintitt')  were  legularly  made,  whe- 
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ther  such  déniai  be  made  by  pleading  ti.  !:>;^neral  issue  or 
other  plea,  such  instrument  and  signatures  sliall  nevcrtlieless 
be  presunied  to  be  ^enuine,  and  such  protest,  notice  and  ser- 
vice to  hâve  been  regularly  nmde,  unless  with  such  ph^a  there 
be  filed  an,affidavit  of  such  Défendant,  or  of  sonie  person  act- 
ing  as  his  agent  or  clerk  and  cognizant  of  the  facts  in  such 
capacity,  that  such  instrument  or  some  mateiial  part  thereof 
is  not  genuine,  or  that  his  signature  or  some  other  to  or  upon 
such  instrument  is  forged,  or  that  such  protest,  notice  and 
service  vvere  not  regularly  made,  and  in  what  the  allcged 
irregularity  consists."  Froiu  the  précise  wording  of  the  above 
recited  section,  it  is  évident  that  the  geuuineiiess  of  the  note 
novv  in  cjuestion  ceased  to  be  presumed  the  instant  Défendant 
specially  denied  it  in  his  atiidavit.  It  is  also  évident  that 
Plaintifts  had  to  prove  that  the  note  they  sued  upon  is  a 
genuine  note,  and  not  a  forged  one  in  part,  as  soleuuily  sworn 
to  by  Défendant.  The  Défendant  inight  hâve  rested  his  case 
there.  Our  law  is  précise  and  imperative  ;  there  is  no  choice 
for  Plaintifts,  but  to  make  out  their  case,  the  onif  probavdl 
being  upon  them,  with  respect  to  the  genuineness  of  the  note. 
Singularly  eiiough,  PlaintiHs  hâve  not  considered  their  cjise 
in  that  light,  and  since  they  are  advised  to  rest  it  upon  what 
they  hâve  doue,  I  pre.sume,  they  either  view  the  section 
of  the  statute  to  be  in  their  favor,  or  that  the  Défendant  lias 
made  such  admissions  as  to  exonerate  them  from  tlut  ol)liga- 
tion  of  proving  their  case.  The  Court  is,  therefore,  calltMl  upon 
to  adjudicate  upon  the  case  as  it  now  présents  itself  for  con- 
sidération. In  ordinary  cases,  when  the  signature  is  not  denied, 
when  the  genuineness  of  a  note  or  of  any  instrument  is  not 
gainsaid,  the  same  are  presumed  to  be  genuine  and  true.  It  is 
also  certain  that  in  pleading  to  such  an  action  as  the  pre.sent, 
the  Défendant  niight  bave  made  such  admissions  as  would 
bave  taken  the  omis  jiroJiavdi  oft'  the  Plaintifts.  Princij)les 
governing  such  ca.ses  are  as  well  known  as  they  are  obviously 
elementary.  But  to  the  appplication  of  such  gênerai^  prin- 
ciples,  ,so  sound,  so  i-easonable  in  theniselves,  and  ,so  pi-actically 
wise,  our  Provincial  law  bas  veiy  wiscly  also,  and  most  log- 
ically,  appended  an  exception  which  is  equally  wisi^  and  log- 
ical  ;  and  by  our  own  law  and  mit  by  an}'  other,  and  much 
less  by  décisions  which  are  not  under  its  provisions,  is  this 
case  to  be  governed  and  decided.  The  Court  must,  therefore, 
in  obédience  totlie  law,  déclare  that  Plaintifts  hâve,  in  ail  res- 
pects, fiiiled  to  prove  their  ca.se,  and  that  were  there  no 
évidence  whatever  adduced  by  Défendant,  in  support  of  his 
plea,  supported  by  his  aftidavit,  there  would  be  no  otlier  alter- 
native for  the  Court  tlian  to  dismiss  Plaiiititt''s  action.  The  fea- 
tures  of  this  case,  however,  are  sucli,  that  tlie  whole  commer- 
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cial  public,  the  Banks,  and  individual  members  ot'  the  com- 
inunity  are  deeply  interested  in  knowing  what  the  Court  is 
prepared  to  décide,  and  huw  such  transactions  as  those  dis- 
closed  by  tho  évidence  in  the  record,  are  to  be  viewed  in  a  légal, 
as  well  as  in  a  moral  and  social  aspect.  It  is  clearly  proved, 
not  only  by  Dr.  Girdvvood,  that  the  note  in  question  has  been 
tampered  with,  as  will  be  shown,  but  by  Daniel  McNevin 
hirnselt",  and  other  évidence  in  the  case,  which  has  not  and 
cannot  be  controverted,  that  tins  note  has  been  altered  and 
in  part  forged,  since  the  Défendant  appended  lus  signature  as 
an  endorser  thereto.  I  should  now  properly  observe  that  the 
very  appearance  of  the  note  would  naturally  catch  the  eye  of 
an  obsorving,  carel'ul  and  prudent  man,  and  although  we  hâve 
had  statements  niade  by  niost  respectable  and  intelligent  men 
to  the  contrary,  I  inust  be  perinitted  to  say  that  it  tells  more 
for  their  confiding  disposition,  than  for  their  discrimination. 
Cashiers  of  Banks,  who  hâve  such  enormous  and  diversified 
numbers  of  notes  sent  for  discount,  inay  either  go  over  such 
arduous  work  hastily,  liberally,  if  you  choose  to  use  such  an 
expression,  or  they  may  be  greatly  influenced  by  the  faet  of 
the  signature  of  such  a  person  as  the  Défendant  being  found 
on  the  back  of  a  note,  as  endorser.  This,  however,  does  not 
alter  the  case,  and  surely  any  one  who  has  no  interest  in  the 
matter,  cannot,  in  my  opinion,  so  far  be  blind  as  not  to  see, 
even  without  the  use  of  a  microscope,  that  the  word  "  twenty  " 
was  written  at  a  ditTerent  time  froni  the  words  which  iuuue- 
diately  foUovv  it,  and  at  a  period  différent  and  subséquent  to 
the  writing  of  the  other  words.  It  is  plain  to  the  eye  that  the 
Word  "  twenty  "  is  written  on  a  higher  level  than  the  words 
"  five  hundred."  As  to  the  figure  "  2  "  at  the  head  of  the  note, 
it  appears  to  che  eye  to  be  written  with  a  pen  less  full  of  ink 
than  the  figures  "  500  "  which  follow  the  figure  "  2,"  and  much 
lighter  than  the  figures  "  500."  The  word  "  twenty  "  also 
appears  to  be  written  a  little  higher  than  the  words  which 
follow.  I  wish  to  be  clearly  understood  as  to  what  imme- 
diately  procèdes.  The  décision  of  this  case  does  not,  of  course, 
rest  upon  what  I  hâve  just  above  stated  as  to  the  appearance 
of  the  note.  I  hâve  taken  the  trouble  to  make  myself  sure  in 
that  respect,  and  to  justify  my  inference,  that  any  careful 
close-observing  person  may,  at  once,  not  precisely  détermine 
that  the  note  has  been  tampered  with,  but  suspect  or  suppose 
that  such  has  been  the  case.  This  is  not  without  its  impor- 
tance as  to  the  application  of  what  the  Plaintifts  hâve  main- 
tained  to  be  the  law  with  respect  to  négligence  in  such  inat- 
ters.  Let  us  now  probe  the  évidence  and  ascertain  how  the 
merits  of  this  case  stand.  I  start  from  this,  that,  as  well  by 
the  évidence  of  Dr.  Girdwood,  who  scientitically  and  with  tlw' 
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assistance  ot'  a  microscope,  not  oiily  fully  brars  out  what  l>y 
the  naked  eye  niust  be  suspected,  but  actually  reduces  to  tlie 
certainty  ot'  facts,  such  surniises,  as  well,  I  say,  V)y  the  évidence 
of  Dr.  Girdwood,  as  by  other  circumstances  in  this  case,  the 
note  now  before  us  has  been  interfered  with,  altered  and 
forged,  subsequently  to  the  endorsation  thereof  by  the  Déf- 
endant. This  note  was  originally  made  for  $500,  by  Daniel 
McNevin,  it  was  endorsed  as  such  by  tlie  Défendant,  and  sub- 
sequently it  was  transformed  into  a  note  for  i?2500,  by  the 
insertion  or  addition  of  the  word  "  twenty,"  without  the  con- 
îjent  or  knowledge  of  the  Défendant.  It  would  not  matter 
whether  the  forgeiy  was  or  was  not  conimitted  by  Daniel  Mc- 
Nevin, the  maker  of  the  note,  since  it  turns  out  not  to  be  the 
genuine  note  endorsed  by  the  Défendant,  but  a  forgery.  How- 
ever,  can  any  one  doubt  that  it  must  hâve  been  so  altered  l)y 
Daniel  McNevin  ?  The  note  is  signed  by  the  latter,  endorsed 
by  the  Défendant,  who  is  not  proved,  and  is  not  presumed  to 
hâve  altered  it  and  who  could  not  hâve  effected  such  altération, 
since  it  was  taken  away,  kept  and  used  by  McNevin,  who  went 
to  the  Plaintitfs  whose  endorsation  appears  on  the  back  of  the 
note,  and  who,  of  course,  are  not  to  be  presumed  to  hâve  altered 
and  forged  it,  but  who  were  guilty  of  gross  négligence  in  readily 
and  without  suspicion,  taking  and  accepting  of  such  a  suspicions 
looking  paper,  especially  as  it  was  ottered  to  them  for  discount 
by  the  maker  of  the  note  hiniself.  So  far,  it  is  made  out  that  the 
note  is  not  that  which  was  originally  endorsed  by  the  Défen- 
dant. The  certainty  of  the  altération  is  more  glaring  when  we 
corne  to  the  calm  considération  of  other  circumstances,  which 
are  of  a  remarkable  character.  The  maker  of  the  note,  Daniel 
McNevin,  is  examined,  and  what  do  we  learn  from  him  ?  We 
bave  it  out  of  his  ovvn  mouth,  that  ail  that  was  tilled  in  the 
note,  at  the  time  the  Défendant  endorsed  it,  was  what  is  there- 
in  written,  as  follows  :  the  date,  the  words  "  five  months,"  the 
letter  "  S,"  and  the  words  "  Johnston  Thompson,  Esquire,"  and 
nothing  else  ;  and  that  there  never  wjia  pen  or  ink  to  the 
amount  till  after.  There  is  an  answer  by  McNevin  to  a  ques- 
tion which  has  more  signiticance  than  to  a  superficial  observer 
would  perhaps  appear.  He  is  asked  :  "  When  was  the  word 
twenty  written  in  the  body  of  the  note  ?  "  He  answers  :  "  On 
the  same  day  that  the  rest  of  the  sum  was  fiUed  in."  Hemight 
hâve  stopped  and  gone  no  further,  though  this  answer  is  any- 
thing  but  satisfactory,  since  it  niay  be  true  that  he  wrote  the 
word  "  twenty  "  on  the  same  day  that  the  rest  of  the  sum  was 
tilled  in,  and  still  it  may  be  equally  true  that  at  a  ditfe)*ent 
hour  of  the  saine  day,  the  word  "  twenty  "  may  hâve  been 
written,  and  thereby  the  forgery  consummated.  Hut,  as  if  dis- 
turbed  in  his  mind  and  troublod  in  his  conscience,  and  pos- 
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sihly  losiu^  liis  lialance,  lio  verirtcs  tli»;  iuhu^c,  "  Mentit io  est 
.sihi  iniquitaii;"  lie  a<lds  :  "  Soiiuîtimcs  it  was  on  tho  sarno 
tlay,  soinetimcs  a  week  aftor."  What  fifx's  tliis  imlioatti  ?  It 
cleavly  sIiowh  wliat  that  nian  McXevin's  mode  of  opération 
was.  That  is  the  key  wliicli  li-ails  us  into  th(;  secret  of  liis 
(loings.  What  next  ?  McNevin  is  shown  a  Itill  hook  proihiced 
in  the  case  by  his  assignées,  ami  he  acknowledges  that  the 
entries  hâve  référence  to  the  note  presently  sued  >ipon.  Ho 
adds  that  the  notes  do  not  precisely  correspond,  but  that  tho 
(ditry  refers  to  the  sanie  note.  Xow,  let  us  see  what  tho  entry 
is  in  the  bill  book  of  whicli  the  blank  sheets  aro  eut  ont  and 
niarked  B.  It  is  as  t'ollows  :  "  Date  Mareh,  3,  tinio  5  nionths, 
(h'awn  1).  McXevin,  when  (hie  iMfJO,  3-0  August,  in  favor  of 
Johnston  Thompson,  tlollars  500,  remark,  Dorwiu."  Tiie  sanio 
thin<j[  appears  also  on  the  aheet  markod  C,  which  McNovin 
identifies,  and  adds  that  the  notes  therein  mentioned,(and  the 
note  in  this  case  is  one  of  tliem)  are  Hlied  up  for  hirger 
aniounts  than  what  appears  on  the  said  paper  or  shoot  C.  It 
is  also  aeknowlodged  by  McXevin  that  tho  Heures  "  2,500," 
and  the  nanio  "  Dorwin,"  filled  in  on  paper  1),  also  identified 
by  McXevin,  are  in  his  own  handwritinf(.  This  last  acknow- 
ledginent  lias  référence  to  ,sevt;ral  entries  in  paper  1),  and 
amongst  thèse,  oiio  eoncerninj.j  tho  not(!  in  this  case,  which  is 
one  of  several  notes  acknowledgod  by  McXevin  him.self  in 
writing  to  hâve  beeii  by  hiiiisfdf  altered,  aftor  recoivint;  the 
IJefendant's  ondorsation  to  tho  original  amounts.  An  objection 
was  mado  by  the  Piaintifis  to  tho  Hling  of  this  paper,  which 
ol)jection  is  unfounded.  This  paper  is  not  tho  ground  work  of 
the  défonce,  but  is  a  pièce  of  évidence  provod  by  McNevin 
himself,  which  inust  assist  us  in  coining  to  a  riglit  conclusion. 
It  is  right  I  should  givo  Plaiiititî's  tho  lionoHt  they,  at  the 
hoaring  of  the  case,  appeared  to  oxpoct  to  dérive  froni  an 
explanation  gi\  on  by  McXevin  of  a  statoment  he  made  in  his 
déposition,  that  the  "  Defomlant,  when  he  ondorsed  his  naine 
on  the  said  note,  took  a  note  of  tho  amount  thoreof  ;  "  and 
what  explanation  does  McX'^evin  offor  ?  The  saying  of  Horace, 
"  fn  cidpam  ditcit  i:)dp(((i  fai/<t.,  et  atret  arte,"  is  (|uite  in 
point.  "  1  mean,"  .says  he,  "  that  ho  (Thompson)  took  note  of 
the  amount  that  I  vorbally  statoi!  to  liim."  What  ?  Thompson 
took  a  note  of  the  amount  !  And  in  the  .samo  déposition  you 
tell  us  that  tho  amount  was  filled  up  aubsoquently  to  the 
onJorsation,  and  that  "  soinotimos  on  the  samo  day,  and  some- 
times  a  week  aftor,"  which  must  refer  to  othors,  and,  no 
doubt,  the  notes  enumerated  in  paper  I),  which  you  acknow- 
ledgo  to  hâve  altered  as  to  the  amount  aftor  you  had  obtained 
Thompson's  endorsation,  and  you  would  fain  make  us  believc 
that  ho  Défendant,  wlio  is  proved  to  Vje  a  cautions  and  intel- 
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lifçent  nian  of  Imsinoss,  wouhl  hâve  followed  a  course  which  no 
nian  of  scaise   would   pursne  even   with  respect   to  a  single 
not(!  i    Why,  the  atteinpt    is   so    fliinsy,  ho   ahsurd,    that   it 
rciciuires  only  to  h»!  mentioned  to  he  at  once  disret^ardetl.     An 
inj^enious,  pei-haps,  but  unavaiHnfj  effort  vvas  resorted  to,  for 
th(!  purpose  of  breaking  (U)wn  the  conchjsive  evitlence  of  Dr. 
(lirdwood.  Tliat,  again,  defeated  itself,  inasiniieh  as  Dr.  (iinl- 
wood,   withont  even   the   assistance  of  the    niicroscope,   and 
having  but  his  own  eye  to  enable  hitn  to  examine  and  probe 
th(i  writings  subinittfvl  to  lùin  as  a  test,  vvas  niistaken  solt^ly 
as  to  one  particuhir,  and  turned  ont  to  be  right  in  every  otber 
l'espect.  'V\w  pi'ocess,  to  be  on  an  equal  footing,  should  hâve 
liad  as  ils  nieiliuin  the  sanie  microscope  which  was  used  with 
respect  to  the  note  in  (piestion  in  tliis  case.   H<nvever,  the  fact 
that  the  unassisted  eye  of  Dr.  Girdwood  led  him  to  a  correct 
conchision  in  every  particuhxr  but  one,  even  accor<ling  to  tlie 
witness  Clarke,  wIk^,  by-the-by,  is  not  a  scientinc  man,  tells 
highly  in  favor  of  tbe  correctness  of  Dr.  Girdwood   when  he 
states,  a.s  the  resuit  of  liis  scientitic  probation,  what  by  the 
naked  eye  any  one;  may,  with  perfect  safety,  testify  to,    This 
is  so  plaii.,  so  glaring,  that  I  think  it  useless  to  dwell  any 
further  upon  it.  I  would  nierely  remark  that  upon  the  whoh;, 
the  évidence  of  the  witness  Clarke,  who,  as  already  mention- 
ed, is  not  a  scien'iHc   man,  and  who  lias  made  no  pretensions 
to  science,  if  aîiything  but  satisfactory.  At  ail  events,  it  would 
be  altog(!ther  out  of  ])lace,  to  compare  the  évidence  of  Clarke 
to  that  of  Dr.  (îirdwood.  Another  Une  of  warfare  against  De- 
femlant  hîis  been  n-sorted  to,  for  the  purpose  of  showing  him 
up,  either  as  waiiting  in  memory,  or  in   truth  and  honesty, 
when  hestated  he  never  endorsed  for  Mc^  vin,  for  any  amount 
exceeding  a  certain  ainount.  Auldjo  was  brought  up  as  a  wit- 
ness.    His  évidence  amounts  to  this  and  no  more  :  That  he 
showed  Thompson,  who  was  ill,  a  note  by  him  endorsed,  pur- 
porting  to  be  for  .S'2,475,  and  one  for  S2,500,  made  l»y  MeXe- 
vin.  l)efendant  looked  at  them,  turned  them  over  and  refused 
to  di.scount  them.    That  is  ail.    Auldjo  was  .sent  to  ascertain 
merely  if  Défendants  signature  on  the   back    of  the  not»;  was 
genuine,  and  the  way  he  went  about  it  was  to  ask  Thompson 
if  he  would  di.scount  them.  Any  inference  drawn  by  Auldjo 
from  Thompson  having  looked  at  the  notes  and  refused  to  dis- 
count them,    is  altjgether  gratuitous  and   is  of   no    weight 
whatever.  As  to  inferences,  surmises,  or  suppositiims,  one  not 
altogether  unreasonable,  judging   from  what  we  hâve  alrea<ly 
in  évidence,  is  that  the.se  notes  so  shown  to  Thompson  by 
Auldjo  wero  not  improbably  also  forged  notes,  and  soine  of 
those  which  McNevin  lias  acknowledged  to  hâve  altered,  and 
that  Thompson  considered  it  prudent  to  be  silent  about  that  at 
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thc  tiiiio.  It  (lot's  iiot  scein  to  nu!  tlmt  I  should  advert  to  tho 
nioi't<^mf,'o  any  more  tlian  to  statc  tlint  it  shows  very  clearly 
wlmt  the  relative  position  ot'  the  parties  was  :  $8,000  was  the 
a^reed  inaxiinuiii  of  Defeiidant's  assistance  by  indorsation, 
wiiieh  amount  was  by  tiie  fra<idulent  acts  of  McNevin  swelled 
to  S40,000.  Much  vvas  said  about  the  prétende»!  négligence  of 
the  Défendant  in  leaving  a  blank  space  before  the  words 
"  Hve  hundred,"  that  it  was  an  occasion  and  a  temptjition  to 
])eople  to  alter  the  amount.  To  what  end  is  this  urged  i"  Is  it 
to  palliate  the  enorinous  crime  of  forgery  ?  Is  it  because  an 
<A)ject  is  left  lying  any  where,  that  the  thief  is  excusable 
and  less  a  thief  ?  Is  it  because  au  honest,  obliging  man,  kind- 
ly  assisting  a  supposed  honest  friend,  by  endorsing  largely  for 
him,  leaves  a  blank  space  before  the  amount  specitied  in  tho 
note,  that  this  dishonest  friend  is  to  be  the  object  of  the  com- 
misération and  sympathy  of  others  who  either  hâve  loose 
principles,  or  who  are  to  lose  something  from  carelessnesa 
in  discounting  such  notes  ?  1  cannot  for  a  moment  suppose, 
much  less  suspect,  that  there  is  amongst  the  highly  res- 
pectable body  of  our  merchants,  in  Montréal,  a  disposition 
to  act  upon  such  principles,  not  only  opposed  to  ail  no- 
tions of  right  and  decency,  but  highly  dangerous  to  the 
interests  of  every  man  of  business,  and  to  those  of  the  com- 
munity  at  large  Honetity  is  the  best  poliry,  in  theory  nothing 
truer  ;  practically,  no  truth  more  glaring.  This  brings  us  at 
once  to  what  lias  been  presented  Jis  a  question  of  law,  the 
négligence  of  the  Défendant  who,  it  has  been  pretended, 
should  suHer.  Thomjison  has  acted  like  niany  others,  as  is 
proved  in  this  case,  who  leave  such  vacant  spaces  before  the 
amount  specitied  in  notes  or  chccks,  and  are  not  the  less  men 
of  business,  and  are  not  noted  as  négligent,  careless  men.  If 
there  has  been  négligence  in  this  matter,  it  is  brought  home 
to  the  Plaintitî's,  who,  from  the  appearance  of  the  note  pre- 
sented to  them,  not  by  the  endorser,  but  by  the  maker  himseli, 
(thereby  showing  it  was  an  accounnodation  note)  should  hâve 
looked  into  it,  and  inquired,  instead  of  tliscounting  it  so  read- 
ily,  tempted,  it  is  to  be  presumed,  by  the  considération  they 
obtained  therefore,  from  a  man  on  the  verge  of  bankruptcy, 
and  fast  drifting  to  his  utter  ruin.  The  law  is  plain  on  this 
point,  and  the  doctrine  of  Scacchia  is,  as  is  very  judiciously 
remarked  by  Pothier,  to  be  restricted  to  the  case  of  the  fault 
lying  with  the  tireur  de  la  lettre  de  change,  but  such  a  fault 
as  that  the  falsification  might  deceive  une  personne  attentive 
et  intelliqente.  It  is,  moreover,  to  be  borne  in  niind,  Ist,  that 
either  fron:  aot  having  sufficiently  rellected  upon  Scacchia's 
extrême  propositions  and  e(jually  extrême  and  forced  déduc- 
tions, most  of  those  who  hâve  written  aftei  him,  liave  crudely 
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copied  him.  2n(l,  Pothicr,  as  wc  ail  know,  was  a  groat  camiist, 
on  admirable  uiuralist,  and  t'HSL'iitially  an  honost  rnan.  Wc  are 
ail  awaro  that  ujany  of  hi.s  décisions  apply  more  to  the  inoral 
than  to  the  Htrictly  légal  ol)li<>ations.  il",  then,  Pothier  hiniself 
restricts  the  décision  of  Sa  ter  h  lu,  to  such  falsification  as  was 
ertected  through  the  faiilt  of  the  tireitr,  and  that  we  a[)ply  the 
saine  princi[)le,  or  rather,  the  saine  reason,  to  the  endorser, 
how  can  we  in  justice,  refrain  froni  applying  it  against  the 
banker  or  broker,  or  whoever  he  is  or  he  may  be,  from  whom 
the  discount  is  obtained,  of  a  proinissory  note  which  bears 
the  very  plain  and  striking  appearance  oï  altération  ?  The 
Plaintiti's  hâve  no  excuse  ;  it  is  their  own  fault,  their  own 
négligence,  or  their  anxiety  to  dérive  a  considérable  discount 
or  coiuinissioii,  which  has  blindfolded  thein.  Is  it  for  a  mo- 
ment to  be  seriously  maintained  that  they  inust  be  preferred 
to  and  more  indulgently  treated  than  a  kind-hearted  friend 
to  an  ungrateful  and  heartless  forger,  in  whom  he  had  placed 
such  confidence  as  to  endorse  to  the  ainount  of  $10,000  or 
^11,000,  and  every  principle  of  justice  and  morality  to  be  set 
aside,  in  order  to  victimize  an  honest  inan  and  enrich  impru- 
dent lenders  of  inoney  to  such  a  man  as  the  maker  of  the  note 
in  question,  whohas  acknowledged  hiniself  to  be  a  forger,  and 
who  so  clumsily  did  alter  the  note,  thatany  one  but  the  money 
making  (by  loaning)  Plaintiffs  should  either  hâve  at  once 
detected  the  altération,  or  suspecting  it,  should  hâve  declined 
having  any  thing  to  do  with  McNevin  and  the  note.  There 
should  hâve  been  hésitation  on  the  part  of  the  Plaintiffs.  The 
Court  can  entertain  no  doubt  in  this  case,  and  could  there  be 
any  doubt,  the  Court  would  follow  the  judicious  rnle  laid 
down  by  Pardessus,  lef^  tribanaux  tie  peuvent  décider  que  par 
les  circo-nntmices.  Tiiis  rule  applied  to  the  présent  ca.se  is  déci- 
sive, l^pon  the  whole,  I  ain  clearly  of  opinion  that  not  only 
hâve  the  Plaintiffs  failed  to  prove  their  case,  but  that  the  Déf- 
endant has  made  ont  his  own  case  and  proved  the  forgery, 
and  that  Plaintifis'  action  .should  be  dismissed. 

AUHTIN,  for  Apj)ellants  :  The  Défendant  assumed  the  ohms 
proband.i  and  connnenced  his  enquête  by  leading  as  his  prin- 
cipal witness  Daniel  McXevin,  the  maker  of  the  note,  who 
proves  his  own  and  the  Defendant's  signatures,  and  later  the 
very  eontrary  of  DefiMulant's  [)lea.  He  swears  that  Defen- 
dant's endorsement  was  given  to  him  upon  the  note  vvhile 
blank  in  amount,  and  that,  before  using  tlu?  note,  he  filed  up 
the  amount  as  now  appearing  in  it,  and  "  I  statc  positively," 
he  says,  "  that  ail  the  words  twenty-five  hundred  in  the  body 
"  of  said  note,  Plaintiffs'  Exhibit  number  one,  were  written 
"  at  one  and  the  saine  moment  of  time."  In  the  face  of  this 
positive  évidence,  and  the  admissions  of  Défendant,  the  Court 
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below  ((lisiiiissintj  Plaintiff's'  action)  lias  fourul  timt  Dofondant 
lias  proved  the  inaterial  ullepitions  ot'  lus  ploa.  It  lias  erred 
8o,  and  also  in  othor  particulars,  to  the  ffreat  injiiry  of  Appel- 
lants,  particularly  in  its  interprétation  of  tlie  now  law.  eiglity- 
sixth  Hoction  of  chapter  oighty-throe  of  the  Consolidated  Sta- 
tutea  of  Lower  Canada,  tlie  motives  for  wliich  and  reason  of 
it  the  Court  niisconceived.  The  évidence  of  J)efen»hint,  apart 
froni  thatof  McNevin.is  of  the  niost  vague  and  uncertain  cha- 
racter.  Against  the  positive  évidence  of  the  only  nian  who 
speaks  of  what  was  the  onginal  fillinf^  up  of  the  note  sued 
upon  are  opposed  writings  and  statenients  not  under  oath  of 
McNevin,  spéculations  of  médical  men  aiding  theniselves  with 
classes,  and  of  personal  frienda  of  Défendant  to  the  eH'ect  that 
he  lias  always  been  "  a  very  shrewd,  cautions  man  of  business  ;  " 
that  they  "  do  not  believe  that  he  would  endorse  a  blank 
note,"  and  so  forth,  ought  sucli  évidences  to  hâve  had  superior 
weight  given  to  them  ?  The  Défendant  was  asked  on  faits  et 
articles,  whether  he  denounced  McNevin  to  justice,  at  any 
time  up  to  or  bofore  leading  hini  as  his  vvitness  in  this  cause  ? 
He  answered  that  he  did  not.  This  is  rather  strange,  ccjnsider- 
ing  that,  aftervvards,  McNevin  v)ai^  denounced  by  Défendant 
and  indicted  and  tried  for  forgery  of  this  note  held  by  Plain- 
tifts. 

Bethune,  Q.C,  for  Respondent,  argued,  in  etfect,  as  follows  : 
'l'he  attention  of  the  Court  is  hère  called  to  the  language  of 
the  statute  above  referred  to,  and  whicli  really  governs  the 
question  of  évidence,  as  to  the  genuivene.ss,  or  otherwise,  of 
the  note  sued  on,  in  conséquence  of  Respondent's  affidavit  : 
"  If,  in  any  such  action  any  Défendant  denies***the  genuine- 
ness  of  such  instrument  or  o/a???/ />f«r/  ^/te'/'co/,***sucli  instru- 
ment**sliall  nevertheless  be  presumed  to  be  gemtine,***  un- 
less  with  such  plea  there  be  fyled  an  ((^ddvit  oî  such  Defen- 
dant***that  such  instrument,  or  sume  viaterial  part  thereof 
is  not  geniiine," — just  such  an  affidavit  as  was  made  and  fyled 
in  the  présent  case.  It  would  seem  then,  from  this  enactment, 
that  the  presuvxption  which  inight  otherwise  bave  exi8ted,as 
to  tlie  genuineness  of  the  note  hère  in  question,  as  regards 
the  material  part  thereof  attacked  by  the  affidavit,  has  been 
deMroyed,  by  reason  of  such  affidavit  having  been  made  and 
fyled.  In  other  words,  the  note  thereby  ceaseil  to  be  presximed 
to  be  genuine.  The  Appellants  declined  to  adduce  any  évi- 
dence to  supply  the  want  of  such  presuinption  of  genuineness. 
Apart  frOm  the  mère  want  of  presumption  of  genuineness,  an 
examination  of  the  note  itself  establishes  a  distinct  presump- 
tion that  the  note  is  not  genuine,  and  that  it  was  really  altered 
as  stated  in  the  plea.  And  the  presumption  of  alteratit)n  arising 
from  an  inspection  of  the  note  itself  is  corroborated  by  the 
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followinrr  ovidcncc  :  The  Rcspondent's  onflorscnicnt  was  purdy 
foi'  tlii"  uccouunodation  of  McXovin,  and  was  onc  of  a  nniid)(>r 
of  like  cndorsuiuents  wliicli  Hcspoiidcnt  harl  graiitcil  to 
McXfvin  durin»;  sonio  ycars.  Paper  1()  It.  of  the  Record 
establishes  that  on  tlie  7tli  t»f  January,  lN(î5,  the  \vli(»lo  of 
the  notes  thus  en(h)rsed  hy  Respondent,  for  the  accoinniodation 
of  MeN<'viii,  <Ji<l  Ilot  cxcced  î?.SO()().  Ry  this  paper,  it  is  deelar- 
ed  tliat  Respondent  was  willinp;  to  endorse  irncirals  of  said 
aniount,  for  one  year  or  thereahouts,  and  tliat  McNevin,  heinj^ 
desii'ous  of  giurranlefing  Respon(h'nt  against  ail  risk  or  (dss 
wliicli  he  nii<fht  therdty  sustain,  niort^a<,'ed  certain  real  estate 
thei'cin  fh'Hcril)ed.  McSTevin  (wlio  was  examined)  a<hnits  that 
a  certain  portion  of  the  endorsenients  <,rranted  to  hini  hy  tlie 
Respondent,  after  the  exécution  of  said  paper  1(5  b  (inchidini^ 
the  one  in  question  hère),  were  in  rericwiil  of  tht;  endoi'se- 
ments  so  prcviously  j^ninted.  W' hcnever  Respondent  se  endor- 
sed  for  McNevin,  he  look  uofe  of  the  transaction  iv  irrîtivij. 
ïn  Respondent's  Bill  Rook,  the  note  in  question  liere  is  enter- 
ed  as  a  note  for  S500  only,  and  in  McNevin's  own  Rill  Book, 
the  note  is  likewise  entered  as  of  that  aniount,  and  the  entry 
in  this  latter  Bill  Book  was  inade  by  McNevin's  son,  froni 
tii.ei)ior<ivdfi  furnislu'd  him  by  McNevin,  "oither  on  the  l)ack 
of  cnvelopes  or  on  pièces  of  ordinary  paper."  Then  McNevin 
admitted  m  ivritiiuj  that  he  had  altered  the  note  in  (piestion 
hère,  from  1?500  to  #2,500.  The  unusiud  dénomination  of 
twenty-five  hundred,  instead  of  tivo  thow^and  Jive  kundred, 
is  aiso  a  f;rave  cause  of  suspicion  that  the  note  was  really 
tainpered  with.  And  Dr.  (Jirdwood,  who  subjected  tlie  note  to 
a  inisci'oscopical  examination  proves,  indubitably,  that  the 
Word  "  twenty  "  and  the  tif(ure  "  2  "  iiiust  hâve  been  written 
affer  the  other  words  and  figures  in  tlie  said  note.  McNevin's 
tlieory,  as  derived  frotn  liis  deposi'ion,  was  tliat,  wlien  Res- 
pondent endorsed  his  name,  the  aniount  of  the  note  was 
entireiy  in  blank.  Now,  thîit  a  careful  business  nian  like 
Respondent  would  endorse  notes  in  blank  is  in  the  last  dégrevé 
improbable,  and  no  Icss  tban  four  witnesse.s,  who  hâve  had 
business  relations  with  Respondent  for  years,  hâve  sworn  that 
they  believed  he  would  not  do  so  for  any  one.  Then,  not  oïdy 
the  note  in  question  hère,  but  ail  the  other  notes  endoraed  by 
Respondent  since  January,  LSOfî,  were  regulai-ly  entered  in 
Respondent's  bill  book,  at  their  propcr  dates,  and  they  are  ail 
of  the  dénomination  of  hundreds,  and  ail  of  such  notes  as 
were  entered  in  McNevin's  Bill  Book  were  entered  in  the  samc 
way,  yet  this  same  McNevin  adniits  that  they  are  ail  non:  of 
the  dénomination  of  fhoumnds,  and  that  "  in  the  aggregate 
they  must  exceed  forty  t/tonsand  dolhiVK."  An<l,  on  being 
pre.ssed,  as  to  ivhen  the  word  "  twenty  "  was  written,  he  an- 


U' 


m 


>  'H 

i:  l 


i- 


MiH 


HAI'l'OltTS   .lUIUClAIKKH    ItKVI.sfis 


swt.'n!(|  :  "Oïl  tlic  siiiiii  (/((//  tliat  tlic  res(  <>/ I/'.kiihi  wus  fille»! 
il),  siiiiirli mis  it  was  "on  tlii'  sditie  daif,  .-tonu'l i iih'k  h  irt-t-k 
i\\'t\'\'."  It  is  iilso  to  lie  lionic  in  inind.  tJiat  lie  ml  niHliif  tint 
lit!  Iia<l  l'cally  ultrri'd  tlif  note  as  plcaili-d,  'l'Iifii  McNeviii's  son 
attfsts  tliat  soiiu!  t»f  {{t'sjumtlcnt's  endorscnicnts  ilurin^  tlie 
spiwif;,  ol'  l<S(i(j  vvcr»'  ()l)taiiH'(|  \\y  hini,  and  tlic  notes  tliat  lie 
tlmH  ^ot  cndorst'il  werc  "  foi'  fin',  fin iidn'il  (lollars,  or  fnu: 
"/m  iidn'tl  (tiid  ji/l;/  dolloi'n,  or  t /n'ira  bout  s.  Dr.  (iirdvvood 
aiso  provcs  tliat  *///  tlie  otlu!!'  notes  so  cndorHcd  sinc>'  .iannary, 
l!S(i(i,  liave  lieeii  iilh'ird  .since  they  were  orif^inally  wi'itten,  in 
tlio  sanie  nianner  as  tln'  note  in  (piestion  liere. 

The  folloNvin»;  was  tlie  judi^nient  in  Appeal  :  "  (\)nsiderin^ 
that  tlu;  proniisMoiy  note,  tlie  sul»j(!ct  ol'  tliis  c(»ntention,  Itearinj^ 
date  tlie  Heeond  day  ot'  Mardi,  i.S<î(i,  and  payable  five  niontlis 
after  ilate,  was  orij^dnally  iiiade  liy  tlu;  nniker  thereof  for  tlie 
•sniii  of  ii^'.^OO,  vvitli  iilanks  and  .spaei'S  on  the  said  note,  wliereby 
the  said  orij^inal  suni  tliereon  was  eiiaMed  to  [m  tilled  up  and 
increased  to  t\w  suni  of  !ii>2,;')()(),  as  tlie  saine  appears  on  the  face 
of  the  note;  consi<lering  tiiat  the  proniissory  note  with  the 
said  hianks  and  spaees  tliereon  was  duly  t-ndorsed  hy  Hes- 
pondeiit,  and  hy  hiiii  delivered  and  returned  to  the  inaker,  hy 
whoni  the  said  blanks  and  spaees  were  filleil  up  to  the  aniount 
on  the  face  of  the  said  note,  without  the  knowledife  of 
Respondent;  consi<lerin^  that  the  note  was  jiassed  to  I  lain- 
titf  hy  the  inaker  in  tli(?  usual  course  of  trade  and  business, 
in  the  condition  it  then  was  and  now  is,  Hlled  up  to  the  said 
suni  of  !?"2,500,  and  without  notice  to  Appellants  of  any  defects, 
blanks  or  altérations  therein  niade  ;  considering  that  the  note 
on  the  face  thereof  ajipeared  to  be  geiiuine,  and  was  taken 
and  received  by  A[)pellaiits  in  good  faith  ;  considering  that 
the  altérations  on  the  note  were  caused  by  and  owing  to  the 
ne;^ligence  of  Respondent,  in  allowing  the  said  blanks  and 
spaees  to  romain  and  be  on  the  note,  and  upon  liis  endorse- 
nient  thereof,  and  his  return  and  delivery  of  the  said  note, 
with  the  said  blanks  and  spaees  thereon,  to  the  inaker  thereof, 
in\  itin»^  by  sueli  his  Respondent's  négligence,  the  said  altéra- 
tions to  be  made  as  aforosaid  ;  eonsidt^ring  that,  thereby  and 
by  law,  Respondent  beeanie  and  was  liable  to  Appellants  f(jr 
the  auiount  of  S2,r)00  appearing  on  the  face  of  the  note  ;  con- 
sidering  that,  in  the  judgnient  of  the  Superior  Court,  there 
was  ei'ror,  doth  reverse  and  set  aside  the  saiil  judgnient,  and 
doth  condemn  Respondent  to  pay  to  Appellants  tlie  suin  of 
$2,500.52,  with  interest.  (18  J.,  p.  2(J2;  3  L.  C.  L.  J.,  p.  130.) 
Maokay  and  Austin,  for  Appellants. 
Stkachax  Bethune,  Q.C,  for  Respondent. 
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HYPOTHEQUE  ON  THE  PROPERTT  OF  AN  IN80LVENT  DEBTOR. 

SUI'KKIOK  Col'HT,  Montréal  ;i()th  Jh-Ct'lllliei-   I.S72. 

Présent  :  ToKHANf  i;,  .1. 

J)()U\VIN  l'u.  TlloMI-soN,  oiul  divers  ])arties  eollocated,  luid  |^.\ 
BANt^UK  .)A('(iUKs-('AUTiKi;,  opposant  and  contestin;;  col- 
location  ol"  IMaintifl". 

lliiit:  'riiat  tli(!  Iiijjiiitlùijui  rr(!iiteil  liy  a  jiicli^inciit  ini  tlit^  properly 
ofun  iiiMolveiit  is  valid  in  a  caNo  w  lierc  as  ii  iiiatti-r  nffacl  V,.  ( '.  2(i-'l'. 
coiiKI  iiot  apply. 

VVM  CUKIAM  :  'riie  lands  of  tlie  Défendant  liad  Iteen  sold  l>y 
the  SlieriH'.  The  nioiicys  lieinj^  l)efore  tlie  *  mirt,  n  repol't  of 
colloeatioh  was  prepared,  liy  wliicli  tii''  l'Iaiiiiitt  and  A.  W. 
(  )<(ilvie  «'/ h/.,  and  Kohert  \V(»od  were,  us  li\  |)iitlieeary  jndj^- 
nient  creditors.  eollocated  for  jioitions  !"  tlieir  délits  l'Iie 
Han(|Utt  .Jac(pies-(!artier  cont<'sted  tlie  col I  .ration  on  tli.-frround 
that  tlie  jiidjifnients  in  favour  of  tlie  [larties  e  'located  were 
n,^!  niod  at  a  tiinci  wlieii  the  Defi'ndant  v.  as  insi>lvent  and 
when,  conseciviently,  ik»  judicial  li  i//i<il./ihjiHt  coidd  l»e  acquired. 
This  is  a  tpnvstion  which  1  think  can  he  settled  1/y  authoiity. 
The  {fuiK  rai  principle  is  that  the  property  of  ;i  delitoi'  is  t!ie 
coininon  pled^e  of  his  creditors,  and, vvhere  ihey  daim  to^ether, 
thiiv  hâve  its  price  rateahly,  uniess  there  are  anionust  theiii 
lej^al causes  of  |)reference.  Cl(l  1!)81.  The  ordinanci' de  Moulins 
was  the  origin  of  the  judicial  Inipothhinr  of  the  Krench  law. 
By  art.  35  it  is  sai<l  :  "  Dès  hirs,  et  à  l'instant  dv  la  coikIodi- 
7iation  donnée  en  dernier  ressort,  et  du  jour  de  lu  pronon- 
ciation, il  serait  aequis  à  la  purtie  droit  d'hjipothhnie  snr 
les  biens  du  condamné,  ponr  l'effet  et  evécntion  des  jugements 
et  arrêts  par  lai  obtenns."  See  also(Jrande  (^out.,  Toni,  2,  Art. 
178,  n.  19;  p.  1354,  5.  Merlin,  in  his  Répertoire,  v"  Inscription 
hypot/iécaire,  §  13,  p.  I(i5,  juives  a  judgnient  of  tlu;  Court  of 
Appeals  at  Toulouse.  Within  ten  days  hefore  the  (Sth  Noveni- 
V)er,  1800,  les  sieurs  Davencens,  Moncal,  C'usseiiac,  Honafond, 
and  Combes  took  hypothecary  inscriptions,  some  in  virtue  of" 
notarial  obligations,  others  in  virtue  of  Judgments,  against  the 
property  of  Jean  .lac(|ues  Rayiiaud.  fn  the  8th  Novembei", 
1808,  Raynaud  niade  a  déclaration  of  cessation  of  payments, 
"comme  il  importe  audit  Sieur  comparant  que  tou,s  ses 
créanciers  aient  une  égale  part  dans  la  distribution  des  de- 
7iiers  qui  proviendront  de  la  vente  de  ses  biens,  proportion- 
nellement au  montant  de  ses  créances,  sans  qu'aucun  puisse 
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onent,  efc."  Tho  property  of  Raymuid  was  tlicn  Hold,  and  the 
procoeds  boin^  tor  distribution,  tlio  (|Uo.sti()n  conic  up  vvhat 
would  bo  the  ett'oct  of  the  inscriptions  niontiont'd  Hbov»\  'l'hc 
Court  of  original  jurischction  set  aside  the  ii)scri])ti()ns.  Tlw 
Court  of  Appeals  roversod  the  jud'rnient,  and  the  (Jaiir  de 
G<Lss(dhtn,  oi\  the  lOth  Fcbruary,  1M2,  coniii'ined  this  jud^- 
nient  "  nt tendu  que  les  dixjntKd'ionn  du  (\>de  de  Comnicirc 
relatireu  aux  faUUtes  ve  tiont  applic(d>les  qu'aux  commer- 
çante." Tliere  i;,  also  an  arrêt  of  the  Court  of  Appeals,  tit 
îs'antes  5th  ])cceinber,  1811,  an  arrêt  of  the  Court  of  Appeals 
of  Rennes,  24th  March  1812  antl  an  arrêt  of  the  C'our  Koyale 
ut  i'aris,  9th  June,  1814.  Merlin  renmrks  :  "  //«  oiombre  de  ces 
arrêts,  et  plus  encore  la  force  des  raison*-:  qui  les  justifient, 
cm]>êclieront  sans  doute  la  question  de  se  reproduire  désor- 
mais davs  les  tribunaux.  Troplong,  H^'p.,  Toni  8,  n.  ()()!,  says  : 
"Jaunis  dans  l'ancienne  jurispi-udenee,  il  n'avait  été  défendii 
d'aeipiérir  privilèfije  ou  hypothè(|Ue  suï"  les  biens  d'un  individu 
non  négociant  en  état  de  déconfiture  ".  2  Pont,  Hyp.,  n.  87(5  : 
Les  dispositions  de  la  loi  qui  établissent  l'incapacité  du  ffiilli 
k  l'eftet  de  conférer  hypothèque  n»(  doivent  pas  être  étendues 
au  débiteur  non-connn(r(;ant  en  état  de  déconiitni'e.  Appliquant 
ici  cette  doctrine,  nous  disons  que,  même  après  la  cessation 
publique  de  ]iaiements  d'un  débiteur  non-coïnmer(;ant,  inie  ins- 
cription hypothécaire  pourrait  être  ]irise  utilement  sur  les 
biens  de  ce  débiteur,  parce  que  la  faillite  et  la  déconfiture  no 
produisent  les  mêmes  effets  (pie  sui"  les  ])oints  où  la  loi  s'en 
est  formellement  expliquée.  La  Cour  de  Bruxelles  s'est  ])ro- 
noncée  cepenilant  en  sens  contraire;  mais  son  arrêt  est  sans 
écho  dans  la  jurisprudence,  et  les  auteur-  sont  unanimes  pour 
en  rejeter  la  solution."  Vide  Note,  Hattur,  no.  41  (i,  ]).  140.  (Jre- 
nier,  Tom  1,  n.  128,  is  exceedingly  pertinent  on  this  subject. 
Reviewiniif  the  mwtter,  he  says  p.  255  :  "  On  n'apercevait  rien, 
dans  l'ancienne  législation,  (]ui  peut  servir  à  ce  sujet  de  guide 
sûr.  Il  y  a  donc  lieu  de  penser  qu'un  sinqile  état  tel  que  celui 
auquel,  sous  cette  ancienne  législation,  on  avait  doinié  le  nom 
de  déconfiture,  ne  rendait  pus  une  h^'pothèque  nulle,  au  moins 
de  droit."  His  conclusion,  in  p.  258  :  "Ainsi,  tous  les  actes  (|u'on 
attaque  de  nullité,  pour  cause  de  l'état  de  déconfiture  ou  d'in- 
solvabilité, rentrent  dans  le  droit  connnun,  d'après  letjuel,  tout 
ce  qui  est  fait  en  fraude  des  créanciers  est  nul  :  et  le  caractèr(^ 
de  la  fraude  est  nécessairement  sounus  aux  circonstances." 
G  Toull.,  n.  8()8-4  :  payment  of  non  commercial  debts  within 
10  days  before  faillite  without  fraud,  valid.  7  Toull.,  n.  45  : 
payments  by  man  "  en  déconfiture  "  without  fraud  are  valid. 
I  hâve  no  hésitation  in  saying  that,  in  such  a  case  as  the 
pi'esent,  the  Judicial  hypothèque  would  hâve  held  good  in 
France.    1  uiay  add  that  the  jurisprudence  of  Lower  Canada 
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prior  to  the  Code,  lias  beeii  in  t\\v  saiiu!  mune.  So  I  unc1er.stand 
it.  C.  C.  2023  lias  the  following  wonla  :  "  Hypothec  cannot 
bo  ttC(}uiie(l,  to  tl»e  préjudice  ut  existin^  creditors,  upon  the 
immoveables  of  persons  iiotoriously  insolvent,  or  of  traders 
witliin  tho  30  days  previous  to  their  bankruptcy."  Johnston 
Thompson  <h)es  not  conie  within  the  scope  of  thia  article.  He 
was  not  notoriously  insolvent  when  that  inscription  was  taken, 
and  he  was  not  a  trader  ;  I  tlieref(»re  hold  that  the  repstration 
of  the  judgiuents  gave  a  valid  hypothèque,  and  the  contesta- 
tion nmst  be  disniissed.  (3  R.  G.,  p.  85.) 
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RULUTT  OF  DEEDS.-EROCEDURE. 

SuPKRioH  Court,  Montréal,  5th  Octobor,  ISOT. 
Présent  :  MoNK.  J. 
Lei'Rohon  vh.  McDonald  et  al. 

Ileld  :  Tliat  a  Plaintill",  wlio  asks  tlie  millity  of  certuhi  deeds,  inUHt,  ii. 
the  conclusions  of  his  déclaration,  pray  to  that  offect. 

MoNK,  J.  :  Tins  was  a  case  of  rather  an  extraordinary 
nature.  It  appeared  that  Mr.  Lepi-ohon,  the  father,  owned  a 
bridge.  He  died,  leaving  iive  lieirs,  and  one  of  thèse  heirs,  the 
présent  Plaintiff,  on  the  4tli  November,  1864,  aold  one-fifth 
part  of  this  bridge  to  the  Défendant.  The  considération  was 
$1000  and  certain  lands.  Ot!  the  22nd  of  December,  the  part- 
ies entered  into  a  written  agreenient,  and,  in  this,  the  price  was 
stated  to  be  $2000,  without  any  mention  of  lands.  But  the 
Plaintift' immediately  proceeded  to  say,  in  his  déclaration,  that 
this  was  not  the  true  considération  at  ail  ;  that  the  real  consi- 
dération was  $1000  and  lands  which  were  worth  $1200.  Then 
he  proceeded  to  say  that  McDonald  was  unable  to  convey  thèse 
lands,  because,  on  the  12th  October,  18(i  }•  previously,  he  had 
sold  them  to  Col.  Ki-niatinger.  This  was  a  fictitious  sale,  for 
the  purpose  of  (]ualifying  Ermatinger  to  deft'nd  the  frontier, 
aij  a  Police  Magistrale.  The  latter  gave  a  contre  lettre  explain- 
ing  it  ail  There  was  a  sale  from  McDonald  to  Ermatinger, 
and  from  hini  to  the  Plaintiff  But  tbe  latter  now  said  that 
neither  McDonald  nor  Ermatinger  couM  give  him  a  valid  deed 
to  the  lands,  as  they  belonged  to  the  Land  Company,  and  he 
now  brought  his  action  against  McDonald  a-iJ  Ermatinger, 
claiming  the  value  of  the  lands.  In  the  Hrst  place,  His  Honour 
had  to  détermine  what  was  the  real  considération.  He  thought 
it  was  fair  to  say  that  it  was  probably  $1000,  and  the  land. 
The  Défendants  pretended  that  it  was  $900,  and  the  land  ; 
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that  the  land  was  worth  only  $100,  and  that,  even  if  the  Plain- 
tifF  was  entitled  to  be  coinpensated  to  the  amount  of  tins  .$100, 
they  held  a  note  against  him  for  $180.  The  next  considér- 
ation was,  could  the  Court  détermine  upon  the  validity  of  the 
Land  Coinpany's  title  ?  Could  it  déclare  to  the  parties,  you 
can  never  give  a  title,  because  it  belongs  to  the  Land  Com- 
pany ?  The  Court  could  not  do  that.  There  was  another  diffi- 
culty  ;  the  Plaintitf  did  not  say  that  the  deeis  held  by  Mc- 
Donald and  Ermatinger  weï'e  nuU  and  void,  nor  did  he  pray 
that  they  should  be  set  aside.  Therefore,  upon  the  one  hand, 
Hia  Honour  could  not  adjudicate  upon  the  validity  of  the 
Land  Company 's  title,  and,  on  the  other  hand,  could  not  annul 
thèse  deeds,  but  must  leave  them  in  force.  It  might  be  that 
the  title  of  the  Land  Company  was  worthless.  His  Honour 
had  sonie  doubts  of  it.  The  Court  therefore  was  in  an  embar- 
rassing  position.  But,  further,  coining  to  the  real  considération 
for  the  sale  ;  supposing  it  was  $1000,  and  the  lands  :  What 
were  thèse  lands  worth  ?  Some  of  the  witnesses  said  they 
would  not  take  them  as  a  présent,  and,  even  if  the  Court  could 
award  comp^;nsation,  there  was  no  real  value  proved.  Of  the 
$1000,  notes  for  $900  had  been  paid  ;  against  the  balance,  the 
Défendants  had  a  note  for  $180,  which  was  due  before  the 
plea  was  put  in.  The  Court  upon  the  whole  must  dismiss  the 
action,  the  Plaintiff  having  titles  which  the  Court  could  not 
annul.  (3  L.  G.  L.  J.,  p.  142.)  ^ 

Day  and  Day,  for  the  Plaintiff. 

J.  J.  C.  Abbo'it,  Q.  C,  for  the  Défendants. 


CONTRâCT.— PUTTING  EN  DEMEURE. -DILIGENCE. 

SuPERiOR  Court,  Montréal,  5th  October,  1867. 

Présent  :  Monk,  J. 

Beaudry  vs.  Tate  et  al. 

Held  :  That  a  party  who  contractB  to  raise  a  steamer  which  is  sunk, 
is  not  responsibîe  for  the  burning  of  the  steamer,  although,  by  using 
diligence,  he  might  hâve  raised  tlie  steamer  before  the  date  of  the  fire, 
as  the  négligence  is  not  the  direct  cause  of  the  accident;  but  if,  through 
his  négligence  in  raisingher,  the  t<teanier  is  carried  away  by  the  ice,  he 
is  responsibîe. 

MovK,  J.  :  It  appeared  that  the  seamer  Iron  Dide  had  run 
aground  a  little  below  Longueuil  in  1865.  On  the  llth  Aug- 
ust,  Plaintiff  entered  into  an  agreement  with  Défendants  to 
hâve  this  boat  launched  or  taken  off  the  rocks.  The  contract 
was  that  the  vessel  should  be  removed  within  fifteen  days 
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from  that  date,  Défendants  to  be  allowed  S500.  This  would 
bring  the  period  for  fulfilling  the  contract  to  the  27th.  Tho 
Défendants  went  to  vvork  in  pursuance  of  this  contract.  Sorne 
of  the  witnesses  said  there  were  sufficient  labourers  at  work, 
and  some  said  there  were  not.  Some  of  the  witnesses  stated 
that  the  boat  was  stuck  in  such  a  wuy  on  the  rocks  that  it 
was  impossible  to  get  her  ofF.  Whether  that  was  the  case  or 
not,  the  fact  was  that  they  did  not  get  her  off  ;  and,  on  the 
28th,  the  boat  took  fire,  and  was  burned  to  the  water's  edge. 
It  did  not  appear  tliat,  after  this,  they  exercised  any  great 
diligence  to  get  her  oflf.  The  boat  reniained  there  till  the  inonth 
of  Deceinber,  when  she  was  cari'ied  off  by  the  ice,  Hoated  down, 
and  sustained  great  damage.  Beaudry  now  brought  his  action 
for  the  damage  done.  The  only  questions  for  the  Court  were, 
fîrst,  did  Défendants  do  diligence  ?  They  contended  that  they 
had  not  been  put  en  demeure.  Beaudry  had  never  protested 
them.  Beaudry  was  there frequently  and,  if  they  werenotdoing 
what  they  should  hâve  been  doing,  they  say  he  v«hould  hâve 
protested  them.  Now,  this  putting  en  devieure  was  generally 
necessary,  but,  in  this  case,  there  was  a  preci.se  limit  of  time 
fixed,  and  this  just  happened  to  be  one  of  those  contracts 
where  time  was  of  the  essence  of  the  contract  and,  in  ail  such 
contracts,  putting  en  demeure  was  not  necessary.  Again,  it 
was  contended,  on  the  part  of  Défendants,  that  Beaudry,  being 
présent  while  the  work  was  going  on,  acquiesced  in  the  man- 
ner  in  which  it  was  proceeding.  But  it  was  not  his  business  to 
interfère.  It  was  not  to  be  supposed  that  Beaudry  could  judge 
what  was  necessary.  Then,  the  Court  came  to  the  question, 
whether,  in  point  of  fact,  Défendants  did  do  diligence.  It  was 
pretty  well  established,  by  the  évidence  which  they  had 
adduced,  that  they  had  three,  five,  ten  men  on  the  spot,  and 
sometinies  more.  They  found  that  they  had  made  a  hard  bar- 
gain  ;  but,  if  the  job  was  one  of  such  difiiculty,  they  ought  to 
hâve  employed  more  men.  Powell,  one  of  the  witnesses,  stated 
that  they  had  ail-  the  men  they  could  usefully  employ  ;  Init 
the  évidence  of  Lespérance  was  to  the  effect  that  thirty  men 
at  least  should  hâve  been  employed  ;  that  thirty  men  would 
hardly  hâve  been  sufficient,  and  that  tbere  -ras  no  diligence 
done  at  ail.  The  witnesses  for  Plaintif!"  concurred  in  saying 
that  the  number  was  altogether  inadéquate,  and  it  might  be 
easily  understood  that  three  or  four  men  were  not  enough  to 
raise  a  vessel.  His  Honour,  therefore,  came  to  the  conclusion 
that  Défendants  did  not  do  diligence,  and  that  they  did  not 
employ  sufficient  force.  The  Court  came  now  to  another  im- 
portant point  in  the  case,  which  was  of  real  difficulty.  His 
Honour  did  not  know  how  far,  as  a  matter  of  law,  the  parties 
employed  to  launch  the  boat  would  be  considered  to  be  in  pos- 
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session  of  lier,  but  ho  did  not  think  tliat,  for  ail  purposes  what- 
ever,  they  could  be  considered  in  [josses.^ion  ci:"  lier,  especially 
as  Heaudry  liad  a  nian  in  charj^e  of  the  beat,  a  nmn  who  was 
descril>ed  as  an  idle,  drunken  loafer,  cooking  lus  victualsthere. 
It  niioht  be  said  that  Plaintiff  had  possession  of  the  boat, 
throngh  this  nian,  and  the  boat  havin|nr  been  burned  while  in 
his  possession.  Défendants  were  not  responsil>le,  the  accident 
liaving  rentiored  it  impossible  for  theni  to  fulHl  the  contract. 
On  the  other  hand,  if  Défendants  had  launched  the  boat  on 
the  27th,  the  fire  might  not  hâve  occurred.  The  Hre,  howevei", 
not  beinor  directly  connected  with  the  failure  to  launch  her, 
Plaintiff  could  not  claini  damages  for  the  loss  by  fire.  Even, 
adniitting  that  it  was  more  difficult  to  launch  her  after  than 
it  was  before  the  fire,  Défendants  must  be  held  liable  for  the 
damage  caused  by  her  being  carried  away  because  they  should 
hâve  launched  her  l)efore  the  27th.  But  there  was  other 
évidence  that  this  was  not  the  oase,  and  it  stood  to  reason, 
inasn)uch  as  nothing  but  the  woodwork  was  bunied  and  she 
did  not  sink  any  deeper  on  the  rocks,  that  there  could  be  no 
greater  difficulty  in  getting  her  ott"  before  the  rire  than  after 
it.  The  Défendants  had  referred  to  some  trifling  considér- 
ations, but  they  were  not  woi'th  considering  for  a  moment. 
They  had  from  the  28th  of  August,  till  late  in  December,  to 
launch  her,  and  His  Honour  supposed  that,  if  they  had 
launched  her  on  the  Ist  September,  Beaudry  would  not  bave 
said  any  thing  about  it.  But  the}-  seemed  to  be  workingalittle 
at  her,  from  time  to  tinie,  till  the  ice  carried  her  away.  It  was 
preposterous  to  say  that  Défendants  wei'e  not  liable,  under 
the  particular  circuinstances.  They  had  shown  a  want  of  dili- 
gence and  a  want  of  skill.  The  only  question,  then,  was  what 
aniount  of  damage  was  to  be  awarded  ?  This  was  in  the  dis- 
ci'etion  of  the  Court  ;  the  évidence  was  conflicting,  and  His 
Honour  was  not  disposed  to  be  severe  in  the  assessnient  of 
damages.  He  would  not  be  justified  in  condemning  them  to 
pay  more  than  SlOOO  damages.  (3  L.  C.  L.  J.,  p.  143.) 

Jette  and  Ahchambault,  for  the  Plaintiff". 

J.  J.  C.  Ahuott,  Q.  C,  for  the  Défendants. 
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PLEDQE. 

Puivv  CoUNCiL,  util  Ftïbruary,  1870. 

On  appeal  froni  the  Court  »)f  Queen's  Bench  for  tlie  Province 
of  Québec,  Canada  (Appeal  Side). 

Présent:  Lord  Westiu'kv,  Sir  James  William  Colvillk,  and 
Sir  JosEi'H  Napieu,  Bart. 

David  Douolass  Yoinv;  and  Alfred  F.  A.  Knicht,  Appol- 
lants,  avd  James  Thomas  Lamheut,  Kespondent. 

Goods  iniported  fioni  Eiifilaiid  into  Québec  coiisiîiiied  to  M  &  S,  and 
stored  in  tlie  C^ustoins  Watelioiisu  there,  according  to  tlie  Ciii^toiiis 
rejrulatioM,  for  freiy;lit,  dnliet^,  and  Ktora^re,  \v<;re,  by  a  eontraet  in  writ- 
inp,  j)ledt;e(l  by  I\I  &  S  for  advaiices  made  io  tlieni  V>y  (i  &  K,  ami  a 
note  of  sueh  pfed^re  enleretl  in  the  book  of  the  Chiel  Oflicer  of  the  i'uti- 
tnniH,  spetMfying  tlie  eonditions  on  whicli  the  loan  was  made,  Mith  a 
recpiest  to  siu-b  ollicer  to  liold  tbe  troods*  ^Ilbje(■t  to  tlie  orders  of  G  i^:  K, 
they  payinp  theduiy  and  stora^re  charj.'eH  bcfore  lenuival.  L,  a  erulitor 
oflM  <S:  S,  obiaineii  judjin\ent  in  an  action  ajruinst  theni,  and  nndor  a 
fitre  furias  seized  the  jioodn  so  in  bond,  tlie  e.xecntion  of  whieb  was  op- 
poKed  liv  (i  iS:  K,  vho  made  an  a|)pheation  nwinUvie  to  the  court,  on 
the  «rround,  tbat  by  the  above  contract  the  jiroperty  of  M  tt  8  in  the 
{joods  in  question  Wiis  eon\eyed  to  theni  to  wciire  re|  ayment  of  the 
advances  made  by  Ihem.  The  jndge  of  the  Superior  Court  ullowed  kucIi 
opposition,  holding  thaï  Ihe  oiijjosunts.  (i  cS:  K,  were  pledgees  of  the 
goods  in  question.  Sudi  judgment,  tliougli  overrulcd  by  the  full  court, 
and  afieiwards  liy  the  Court  of  Queen's  IJench  in  Lower  Canada  on 
Appeal, was  upheld  by  the.hidicial  Comnittee,  wlio  were  of  ojiinion.lhat 
the  eircunisiantes  of  the  case  and  the  dealings  of  ihe  j)arlie8  constituled 
a  constructive  delivery,  and  that  the  judgment  which  di.-missed  the 
opposition  of  (i  &  K  and  gave  effect  to  the  seizun^  under  tlie  exécution 
to  their  préjudice  as  pledgees,  could  not  be  supported. 

Tliis  was  an  appeal  froni  a  judguient  of  the  Court  of 
Queen's  Boncli  for  Lower  Canada,  affirniiii«^  a  judguient  of 
the  Superior  Court  sitting  in  review  which  latter  judgment 
reversed  a  judgment  of  the  Superior  Court  granting,  upon 
the  ap])lication  of  the  Appellants,  mainlevée  of  the  seizure  of 
certain  goods  taken  in  e^yecution  by  the  sheritf  uf  Québec, 
wliile  lying  at  tlie  Coveninient  Warehou.se  in  that  city,  under 
afiere  fdcia.s  upon  a  judgment  recovered  by  the  Kespondent, 
Landiert,  against  Maxwell  &  Steven.son,  merchants  of  Queb''C. 
To  thi-^  siMZure  the  Appellants  Hled  an  opposition  à  fin  d'an- 
vidcr,  alleging,  in  efiect,  that  the  goods  had  been  assignée!  to 
them,  before  the  writ  was  issued,  in  pledge  by  iMessrs.  Max- 
well &  Stevenson,  as  security  for  an  advance  of  ^1,800, 
together  with  inteiest,  comniis.sion, and  other  charges  thereon  ; 
and  that,  at  the  tinie  of  the  seizure,  tlie  goods  were  in  their 
lawful  po.sse.ssion,  as  Pledgees,  as  .security  forasuni  of  $2,()y<S.- 
55c,  to  which  the  whole  sujn  so  due  to  them  then  uniounted. 
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To  the  opposition  the  Respondeiit  pleadcd  tlie  gênerai  issue 
and  also,  as  a  spécial  exception  jfércrnptoire  en  droit,  that 
Messrs.  Maxwell  &  Stevenson  were,  at  the  tinie  of  the  ad- 
vance,  notoriously  and  to  the  knowledge  of  the  Opposants, 
insolvent  and  ha<l  stopped  payinent  ;  that  the  goods  pledged 
constitutiid  their  whole  estate,  and  that  the  transaction  waa 
illégal  and  in  t'raud  of  the  creditors.  Evidence  was  entered 
into,  the  eHect  of  which  is  stated  in  tlie  judgment.  The 
rnquetcH  oï  both  parties  having  been  closed,  the  case  was 
lieard  on  the  inerits,  before  Mr.  Justice  Stuart,  one  of  the 
judges  of  the  Superior  Court,  who,  on  the  2nd  of  July,  1807, 
gave  judgment  for  the  Appellants,  declaring  them  pledgees  of 
the  gooda  in  (juesjion,  and  granting  mainlevée  of  the  seizure 
thereof.  The  Respondent  having  in.scribud  the  cause  upon  the 
roll  for  review  before  three  judges,  it  wasagain  argued  before 
the  Chief  Justice  M EHEDITH,  and  Justices  StuaRT  and  Tas- 
CHEUEAU,  and,  on  the  5th  February,  ÏH6H,  the  court  gave 
judgment,  reversing  thf  jutlginent  of  the  2nd  of  July,  1807, 
on  the  ground  that  the  Appellants  did  not  obtain  possession 
of  the  goods,  so  as  to  give  efiect  to  the  contract  o''  pledge,  and 
dismissed  the  opposition  of  the  Appellants  wi  h  costs.  Mr. 
Justice  Stuart  disnentivf/.  Frotn  this  judgment,  the  Appel- 
lants appealed  'o  the  Court  of  Queen's  Bench  of  the  Province 
of  Québec  ;  and, on  the  19th  of  September,  1808,  that  court  gave 
judgment  confirming  the  judgment  of  the  Superior  Court  in 
review.  The  facts  of  the  case,  and  the  évidence,  so  far  asit  is 
material,  are  fully  stated  by  the  judges  in  the  reasons  trans- 
mitted  by  them  to  the  Juclicial  Committee.  As  the  Respon- 
dents  did  not  appear  on  the  appeal,  and  the  case  was  heard 
e.r  parte,  thèse  reasons  formed  the  only  grounds  for  the  sup- 
port of  the  judgment  of  the  Court  below  :  such  reasons  being 
specially  referred  to  by  their  Lf)rdsliips  in  their  judgment, 
which  overruled  the  décision  of  that  court,  it  is  thought 
proper  to  give  them  entirc.  They  were  framed  by  Mr.  Justice 
Baucu.ev,  and  concurred  in  by  Justices  Duval,  Cauon  and 
Drummond,  and  were  as  follows  :  ".The  circuuistances  of  the 
case  are  the  following  :  The  goods  .seized,  under  the  writ  of 
exécution,  and  the  .subjt'ct  of  this  contention,  were  iniported 
from  Bretain  into  Qutîbec,  by  the  steamer  Saint-David,  and, 
the  freight  being  unpaid,  they  were  reported  by  the  shipmas- 
ter  to  the  Customs  authorities  at  the  part,  and  there  landed 
and  stored  in  the  Customs  warehouse,  as  consigned  to  the 
Défendants,  a  Commerchal  tirm,  and  to  be  there  held  for 
freight  and  charges.  The  goo<is  were  received  into  the  ware- 
house on  the  Oth  of  August,  1804,  by  Métivier,  the  ware- 
house keeper,  who,  then  ami  there,  entered  them  in  the  usual 
n)anner  in  bis  store  book,  with   the  names  of  the  consignées. 
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and  as  subject  to  freight  and  cliarges  upoii  theui.  Tbis  was 
done  under  the  authority  of  the  Provincial  Custouis  Act  (C(jn- 
solidated  Statutes  of  Canada,  c.  17,  s.  11,  cl.  4,  and  s.  14,  cl.  4), 
wbich  required  ail  importeil  goods  to  be  entered    for  duty, 
but  allowed   thein   to  be  deposited   for  a  liniited  tiine  in  the 
warehouse  without  entry,  after  whicii  they  becanie  subject  to 
forfeiture  for  the  duty  chargeable  upon  theni,  the  right  of  the 
shipowner  or  niaster  for  freight  and  charges  being  preserved. 
in  the   nieantinie   under  the  following  provision  of  the  Act  : 
"  tliat,  notwithstanding  the  landing  of  the  goods  and  storage 
in   the   wareliouse   before  entry,   nothing  should  aft'ect   any 
contract   between  the  owner  or  niaster  of  the  vessel  in  which 
the  goods  had  been   brought  to  Canada  an«l  the  owner  and 
consignée  of  the  goods."     The  law  allowed  the  landing  of 
the  goods  for  the  convenience  of  the  shipowner  or  master, 
instead  of  detaining  the  vess'l  in  port  with  the  goods  on  board 
until  the  freight  should  be  pai<l,  but  they  reniained  subject  to 
the  .sauie  rights  and   liabilities  under  the   bill  of  lading  as  if 
tliey  were  still  atloat,  and  subject  to  the  lien  and  spécial  pri- 
vilège of  the  .shipowner  or  niaster  maintnined  by  the  act,  the 
Custonis    warehouse    in    which    the    goods    were    deposited, 
becoining,  so  to  say,  the  vessel.    Under  thèse  circunistances 
the  warehouse-keeper  was,  as  it  were,  in  the  performance  of 
his  duty,  the  agent  and  depositary  of  the  goods  for  the  ship- 
(nvner  or  inaster,  to  retain  possession  of  theni  fer  hini,  »xnd  to 
prevent  the  exercise  of  any  control  over  theni  by  the  consi- 
gnées, until  after  the  freight  had  been  paid.    It  is  not  denied, 
that  the  I3efendants,  Maxwell  &  Stevenson,  were  the  consi- 
gnées and  owners  of  the  goods,  but  they  did  no  act  of  owner- 
ship,  and  took  no  seeming  interest  in  theni  until  the  19th  of 
August,  1M64,  when,  being  in   wa'it  of  funds,  they  applied  to 
the  Appelhmts  for  an  advance  of  nioney  upon  the  security  of 
the  goods,  the  possession  of  which  they  had  not  received,  and 
the  Appellants,  haviiig  apparently  satistied  tliemselves  of  the 
value  of  the  gooJs,  and  of  the  title  of  the  consignées  to  theni, 
froni  a  cur.sory  inspection  of  some  documents  in  the  hands  of 
the  latter  advanced   to  theni   their  proniissory  note  at  three 
months  for  ^1,800,  the  goods  being  wortli  £500  sterling,  about 
!?2,500,  for  which  the  Appellants  received  from  the  consignées 
their  written  contract  oï  pledge    of  the  goods,  showing  the 
terms  of  the  advance,  and  also  their  written  delivery  order  to 
Métivier,  the  warehouse-keeper  to  give  eHect  to  their  con- 
tract of  pledge.  The  delivery  order  was  forthwith  presented 
by  the  Appellants  at  the  warehouse  to  Métivier,  who,  there 
and  then,  on  the  .saïue   19th  of  August,  wrote  across  its  face 
the  words  "  accepted,"  and  subscribed   his  signature  thereto  ; 
hc   also   made  mx   entry   in    his  store-book,  opposite  to  his 
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original  eiitry  of  the  receipt  oï  the  pfoods  into  the  wure- 
house,  in  tho  foUowing  words  :  '  suhject  to  D.  D.  Yonnj^'s 
onlei'.'  Métivier  attîrnis  that  wa.s  his  practice  at  Québec 
in  the  wareliouse,  and  that  he  mado  the  entry  in  his  storo- 
hook  to  keep  his  acceptance  in  mind,  in  order  that,  in  case 
the  jj;oods  were  chiinied  by  any  one,  he  should  require  the 
onh'i'  of  D.l).  Yonng  and  Co.  for  their  delivery.  Hetween  the 
Gth  and  the  l!)tii  of  Aujifust  therefore  the  j^oods  reinained 
deposited  in  the  warehouse,  hind'ed,  but  not  delivered  to  the 
consif,mees,  and,  by  the  hiw,  in  the  possession  of  the  Shep- 
owner  or  Master.  Maxwell  and  Stevenson  discounted  the  note 
and  roceived  the  proceeds  on  the  20th  of  August,  1S()4.  and 
at  its  maturity  it  was  retired  and  paid  by  the  Appellants. 
One  of  the  Défendants  has  stated  that  the  proceeds  of  the  note 
were  applied  in  part  in  discharge  of  their  business  liabilities, 
and  in  part  in  payment  of  the  l'reight,  S414.34c;  but  no  date 
of  payment  has  been  proved,  nor  has  any  voucher  therefore 
been  produced,  nor  was  any  intimation  of  the  payment  appa- 
rently  given  to  the  customs  or  the  warehouse  keeper  of  the 
freiglit  having  been  paid  ;  on  the  contrary,  the  goods  in  the 
warehouse  remained  as  unclaimed  goods,  as  stated  by  Méti- 
vier, until  the  foUowing  80th  of  December,  when  the  consig- 
nées bcmded  them  for  duty  in  their  own  names,  and  they 
were  so  entered  and  recorded  in  the  bonded  warehouse  book, 
thereby,  under  the  Customs  Act,  becoming  susceptible  of  sale 
and  transFer  by  the  consignées  themselves,  without  any 
displacement  from  the  warehouse  in  whicli  they  had  been 
originully  deposited  after  they  were  landed.  Now,  if  the 
freight  had  been  paid  at  ail,  the  payment  coulil  not  hâve  been 
eH'ected  until  the  20th  of  August,  1864.  It  might  be  days 
after  the  date  of  the  contract  of  pledge,  and  of  the  so-called 
acceptance  of  the  delivery  order  by  Métivier.  During  thèse 
occurrences,  the  prior  right  of  lien,  and  the  spécial  privilège 
of  the  shipowiier  or  master  for  his  freight,  together  with  his 
légal  pos.session  and  custody  of  the  goods,  had  in  no  way  been 
inteii'ered  with,  and  no  possession  of  them  had  been  delivered 
to  the  consignées,  nor  had  they  any  dominion  or  contrcl  over 
them,  or  any  other  right  over  them  than  the  right  of  property 
in  them  ;  indeed  there  could  be  no  complète  delivery  of  the 
goods  to  the  consignées,  nor  could  they  hâve  any  absolute 
dominion  or  control  over  them,  under  the  bill  of  lading,  until 
their  liability  for  the  freight  stipulated  to  be  paid  by  the  bill 
lading  had  been  discharged.  Until  that  time,  the  delivery 
order  was  inoperative,  and  the  contract  of  pledge  was  inchoate 
and  not  susceptible  of  consummation,  and  could  not  avail  to 
the  Appellants  who,  notwithstanding,  remained  passive  after 
the  19th  of  August,  1864,  without  taking  any  further  action 
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or  procoeding  to  socure  thomaelvos.  In  tlie  follovving  niay,  the 
Appellants,  (hisiring  to  reali/e  their  advance,  directed  their 
auctioneer  to  advertize  the  g(K)dH  for  sale  hy  puhlic  auction,  to 
take  place  in  tho  month  ot'  Jnnc,  1.SG5,  when  the  Rospondent, 
a  jndgment  creditor  of  the  consignées  in  whoso  name  they 
were  bondcfl,  caused   the  goods  to  be  seized  in  exécution  in 
the   warehonse  as   their  goods.  and   thereby    prevented   the 
intended  sale.  Thereupon,  the  Appellants  ttled  their  opposition 
afin  d'annuler,  c\a,un'n\fr  to  set  aside  the  seizure  and  deuian- 
ding  to  be  declared  the  lavvt'iil  proprietors  of  the  gooHs,  an<l 
entitled  to  retain  thein  as  pledgees  of  them,  and  to  be  niain- 
tained  in  possession  of  theni,  until  paid  the  suni  of  82,05N.5r)c 
i'or  their   advances  with   interest  thereon,  etc.,  due  by  the 
Défendants,  consignées  as  aforesaid,  and  securetl  by  the  pledge 
of  the  goods,  and  tinally,  that  the  seizure  should  be  declared 
null  and  void,  and  that  irminlevée,  discharge  thereof  should 
bo  granted  in  their  favour,  unless  the  Respondent,  the  Plain- 
tift"  aforesaid,  chose  rather  to  pay  to  them  forthwith  the  ubove 
stated  suin  of  money,  with  the  interest,  as  above,  and  costs  of 
the  opposition.  The  seizing  créditer,  the  Plaintitf  (Respondent 
in  this  appeal)  contested   the  opposition    of  the  Appellants 
upon  two  grounds  ;  Hrst,  the  insolvency  of  the  Défendants,  to 
the  knowledge  of  the  Opposants,  at  the  tiiiie  of  the  exécution 
of  the  contract  of  pledge  and  of  the  uiaking  of  their  advance, 
thereb}'  operating  as  a  fraud  upon  the  creditors  of  the  Défen- 
dants, and,  amongst  others,  of  the   Plaintitt";  and,  second,  tiio 
want  of  possession  by  the  Opposants  of  the  goods  at  any  tinie, 
either  as  pledgees  of  them,  or  in  unyother  capaoity  or  (piality. 
Proceedings  having  been  taken  by  which  the  issues  vvui'e  com- 
pleted,  and  évidence  having  been  adduced,  the  case  was  argued 
before  the  Superior  Court  en  première  instunec,  by  vvliose 
judgntent  the  opposition  was  maintained  ;  but  that  judgnient 
was  set  aside  by  the  Court  in  revision,  and  the  opposition  of 
the  Appellants  was  dismissed  by  the  final  judgnient  of  the 
latter  Court,  upon  tlie  ground  allegtMl,  that  the  Opposants  had 
not   obtained    possession   of  the   goods  so  as   to  give   eft'eet 
to   the    contract   of    pledge   alleged    in    tho    opposition,  and 
ignoring  altogether  tlie  Hrst  ground  of  objection.   As  to  the 
latter,  it   ma}''   1)0   observed    that  its   averments,  as   agninst 
the    Opposants,  hâve    not   been    proved,    and   in    themselvos 
they  were  not  suthcient  to  deprive  the   Opposants  of  their 
pledge,    if   it    had    been    legally   completed,   because,  at   the 
date  of  the  contract,  the  Défendants  were  the  owners  of  the 
goods,  and  had  not  been  divested  of  their  right  of  property 
in    them,    and,  also,  because    tho    pledge  was   not   given   as 
socurity  for  a  previous  debt,  either  due  or  to  Iteconie  due  by 
them  to  the  Opposants,  but  for  a  présent  advance,  and  an 
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oquiviilcnt  value  pvci»  hy  tlicin,  as  (U'siut(M'»'st<!r|  persons,  and 
fur  wliicl»  aloiio  tlic  i;(h)(Is  wciv  j)lt'<li,'(Ml  as  sccurity.  Had  tliis 
contention  presunted  the  t'eatureH  of  a  sale  of  the  ^oods  or  of 
a  transfer  or  deposit  in  pledf^e  of  tlie  bill  of  ladin^  l>y  the  con- 
signées to  the  Opposants  no  ditticulty  would  probahly  hâve 
arisen,  hecause  the  hill  of  ladin^,  hi'in^  the  syinbol  of  prop- 
tîrty  in  tlu;  goods.  vvoidd  liave  carried  that  property  with  it, 
divertiiig  the  property  froni  the  consignées,  and  vesting  it  in 
the  Opposants  as  owners  of  the  goods,  suhject  nevertheless  to 
the  payinent  of  the  freight  and  charges  under  the  bill  of 
luding.  The  law  gave  th«'  peculiar  ett'ect  it  lias  to  the  bill  of 
lading,  in  conse(|Uence  of  the  ditticulty  of  an  actual  delivery  of 
the  possession  of  the  goods  which  are  the  subject  of  a  mer- 
cantile ad\enture.  Solong  as  the  ditHculty  exists,  by  reason  of 
the  incidents  of  the  adventure,  so  long  does  the  reason  apply, 
as  obsorved  by  Mr.  Justice  Wilhis  in  a  somewhat  sinniar  case, 
Meyerstein  vs.  Barber  (1).  Now  such  a  <litticulty  did  exist 
hert  because  of  the  unpaid  freight  at  the  tiine  of  the  advajice, 
and  of  the  acceptance  of  the  delivery  order,  and  subsidiarily 
because  of  the  want  of  transfer  of  the  bill  of  lading  by  the 
consignées,  and,  therefore,  as  niatters  stood,  bhere  coiild  hâve 
been  no  actual  delivery  to  or  by  the  consignées  of  the  pledged 
goods,  and  which  in  conséquence  were  in  the  sani(î  position 
as  if  aHoat.  The  reason  vvhy  the  property  of  goods  at  sea  is 
reprctsented  l)y  the  l)ill  of  lading,  and  passes  by  indorscrnient 
and  delivery  of  that  document  is,  that  it  is  the  only  légal 
Uïode  in  which  the  possession  of  the  goods.  under  such  cii- 
cumstances,  could  be  given  ;  and,  as  remarked  by  Chief  Just- 
ice Erle,  this  is  connuon  knowledge,  and  the  indorsement  and 
delivery  of  the  bill  of  lading  in  such  case  operate  exactly  the 
same  as  the  delivery  of  the  goods  to  the  assignée  after  the 
ship's arrivai  would  do  (2);  and  so  in  likenmnner  it  would  be 
if  the  deposit  of  the  bill  of  lading  had  been  made  to  the  pledgee 
for  advances  upon  it.  Massé,  Droit  Conunercial,  Tom.  VI, 
n*-'  ■)02,  gives  the  same  effect  to  it.  He  says  :  "  Le  connaissement 
est  un  acte  ])ortant  reconnaissance  de  la  part  du  capitaine  d'un 
navire  de  niai'chandises  chargéi  s  sur  ce  navire  et  engageant  de 
les  remettre  à  un  lieu  in(ii(pié  et  à  une  personne  désignée. 
C'est  la  lettre  de  la  voiture  de  la  mer.  La  remise  du  connaisse- 
ment équivaut  à  la  remise  de  la  marchandise  même,  puisque 
le  porteur  du  connaissement  a  seul  (jualité  pour  en  exiger  la 
délivrance."  Massé  adds  that  it  is  neijfotiable  by  indorsement 
like  bills  of  exchange  and  promissory  notes  to  order.  Now, 
this  case  présents  none  of  the  features  of  a  sale  or  of  a  deposit 

(1)  L«iw  Rep.  2('.  P.,  38. 
(2)  Uw  Kep.  2C.  1\,  45. 
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ol' the  bill  ot' buliiig  :  it  is  tlic  case  of  an  onlinary  pledj;e  oF 
goods,  iii  wliicli  possession  iinist  ae(!oinpany  the  pletigc,  ami 
upo!»  this  point  thert;  is  jKirfeet  agiccnient  in  thf  Juiispru- 
dence  ol'  commercial  nations.  This  is  aiso  cominon  kno\vli;dgi", 
and  it  vvonld  bo  niere  waste  of  tiino  to  cite  authorities  in  sup- 
port of  it  from  Knglish,  Freneh,  or  American  law,  or  tVom  our 
own  code.  Indeed  this  point  is  not  ilisputed  by  the  parties 
themselve.s.  The  delivery  of  the  thing  ph-dgcii  by  the  debtor  to 
the  creilitor  to  remain  with  ^im,  and  to  be  dctaiiied  in  his 
possession  till  redeiMiied,  is  au  •  nsentinl  constituent  oF  ple(lg<î. 
without  which  the  contract  is  simply  e.\(H:utoi'y,  as  ol)Sfrve(l 
by  Story,  and  the  droit  il<'-  giu/e  of  the  creditor  unilf.r  the 
Freneh  arid  our  own  law,  as  explaintMl  by  Truploiig,  Privi- 
lèges et  Hypothèques,  isunavailiug  :  He  says  as  to  "  (léjaisse- 
nient  de  la  chose  par  le  débiteur  et  la  mise  en  pos.scssion  du 
créancier,  il  faut  (|ue  It^  créancier  soit  saisi,  et  il  n'y  a  pas  de 
gage  sans  tradition  réelle  de  la  chose."  But  thèses  Systems  of 
jurisprudence  which  re(piire  a  custoily  in  the  pledgiiu,  by 
which  he  actjuired  the  spécial  property  or  the  droit  de  (fdije, 
in  the  pledge,  leaving  the  gênerai  propc'rty  in  the  pledgor 
accompany  their  reipiirements  of  custoily  and  pos-sessiou  with, 
the  qualification  that  both  delivery  and  custody  may  bcîcons- 
tructive  and  bc  ('(jually  ettectivt;  with  the  actual.  Troploiig 
says  :  "  Cependant  le  gage  a  lieu  lorsqui^  la  chose  a  été  itiinisc 
à  \\n  tiers  connais  entre  les  parties."  Pothier  speaks  ol"  the 
tradition  brevis  nuiiius,  Story  says  that  the  delivery  nee(l  not 
be  an  actual  manual  deliveiy  of  the  thing:  it  is  suHieiiMit  if 
there  are  any  of  those  acts  or  circumstanci's  vvhicii  in  con- 
templation of  law  are  siitiicient  to  pass  the  possession  of  th»; 
property.  Bell,  in  his  coimnentaries,  holds  the  same  <loctrine, 
our  own  code  speaks  of  the  possession  du  ii  fiers  conrcnit  eidri' 
les  partiefi,  and  the  point  had  been  settled  in  a  very  récent 
case  in  Kngland  in  I.S()(i,  Nb-yerstein  *;.s.  Barber  (1),  in  which 
the  inatter  is  (whausted  l)y  Mr.  .fust  ce  Wll.I.KS,  who  .says: 
"  Now,  with  respect  to  a  pledge,  according  to  the  law  of  this 
country,  a  mère  contract  of  pledge  of  even  speciiic  goods,  and 
even  though  money  is  advanced  upon  the  faith  of  the  con- 
tract, is  notsufficient  to  earry  the  légal  i)roperty  of  the  good.s. 
But,  in  order  to  complète  the  pledge,  it  is  not  neces.sary  that 
V  there  should  be  an  actual  delivery  of  the  chattel  to  the  pled- 
gee,  it  is  surticient,  as  was  decided  in  Reeves  r.s.  Copper  (2), 
and  the  other  case  to  which  refcîrence  was  made  in  the  course 
of  the  argument,  if  there  be  a  constructive  delivery.  It  is  not 
necessary  that  the  subject  of  the  pledge  should  hâve  actually 
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j)iiss('(l  froiii  thc  linmls  of  tlic  plcil^ror  to  tliosc  ol'  thc  pl(M|ifcc. 
'Hui  proporfcy  ol"  tlio  ^oodn  iiiiiy  piiss,  tlum^fli  tliey  rciiiaiii  in 
tlic!  poHScssioii  oï  tho  pIcMlj^or,  proviilcd  they  «lo  so  l»y  virfcuo  of 
Il  contnict  l)otween  the  parties,  wliich  inakcH  tho  custody  ot"  thc 
plfMlgor  thc  custody  of  tlic  idod^cc  ;  so,  iïi  inany  casos,  a  sytn- 
holical  delivcry  is  hchl  to  hc  suriîcicnt,  hcit»^  o(]iiivah'nt  to 
Huch  a  constructive  delivcry  as  will  coiiiplcte  a  plcdgc.  And 
Mass^,  at  p.  4i{)H,  says  :  "  l^e  privilôi^»'  ne  sulwistc  sur  h*  î^'fiff^' 
qu'en  autant  (pie  ce  gage  a  été  mis  (^t  a  resté  en  la  j)osscssi()n 
(lu  créancier  on  d'un  tiers  c(«ivcnu  enti'e  l(?s  pai'ties.  Le  créan- 
cier est  mis  en  possession  par  la  délivrance  (pii  lui  est  faite  de 
la  chose  soit  par  une  tradition  manuelle  et  matérielle,  soit 
par  une  tradition  feinte,  mais  (pii  n'en  est  pas  moins 
réelle  dans  ses  effets,"  and,  further  on,  Massé  subordinates 
the  "privil6ge  du  gage  »V  cette  condition,  (pie  les  marchandises 
soient  à  sa  disp(Jsition  dans  ses  magasins  ou  dans  un  dép(U 
public,  ce  qui  suppcwe  le  plus  ordinairement  une  tradition 
matérielle."  In  this  case,  the  goods  wen^  in  the  dépôt  public, 
the  customs  warehouse  ;  but  the  Kup/xniition  de  Lu  tradifioa 
could  not  api>ly,  because,  though  they  were  landed  and  stored 
under  the  prévisions  of  the  act,  they  îiad  in  fact  been  so  landed 
and  stored  in  the  interest  of  the  shipovvner  or  master  only, 
and  had  never  come  into  the  possession  of  the  consignées 
either  materially  or  constructively.  The  precautionary  Insur- 
ance ett'ected  upon  them  by  the  consignées  vvas  (piite  justi- 
fiable in  their  own  interests  as  proprietors,  but  in  itself  did 
not  divest  the  shipovvner,  or  give  them  possession  or  control  of 
the  goods.  The  preferential  privilège  of  the  plcdgee  in  the 
thing  pledged,  accca*ding  to  our  law,  is  undeniable  over  the 
creditors  of  the  pledgor,  when  the  contract  is  compN^te  and 
pcrfiMît  :  but  even  graiiting  tbis,  that  privilège  is  subject  to 
certain  rights  préférable  to  itself,  such  as  freight  :  "  Il  n'y  a 
de  créances  préférables  à  celle  du  gagiste  que  celles  qui 
tiennent  en  quelque  sorte  en  suspens  la  propriété  de  la  cIkjsc, 
on  qui  sont  dues  par  la  chose  plus  que  par  la  personne  à  qui 
la  chose  appartient.  Telle  est  la  cn-ance  du  prêteur  à  la  grosse, 
tel  est  la  fret  ou  le  prix  du  transport  dû  au  capitaine  ou  voi- 
turier  :  en  effet  ce  (pli  touche  h;  prêtec.r  à  la  grosso,  etc.,  et 
(|Uant  au  fret  (ni  ])rixdu  traii.sport,  il  est  clair  que  le  voiturier 
ou  le  capitaine  n'ont  pas  à  s'occuper  de  savoir  à  qui  est  la  chose, 
c'est  à  cette  chose  qu'ils  s'adressent  pour  être  payé,  quelqu'en 
soit  le  destinataire,  le  propriétaire,  ou  gagiste."  This  is  plainly 
the  lien  for  freight,  or  the  possession  of  the  goods  by  the  ship- 
owner  or  master,  guaranteed  to  lu  m  by  the  provincial  act,  and 
by  thecommon  law,  until  the  freight  shall  hâve  been  paid  and 
liquidated.  The  real  difiiculty  in  this  matter  is  the  tradition 
spoken  of  by  the  authors  ;  the  consignées  had  the  propex'ty  of 
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tlu'  ^Dods,  but  tliey  iiad  neitlier  tradition  nor  (It-livcry  ((Itliein 
either  niatcrial  or  construetivti  ;  they  could  hâve  no  iloiiiinion 
control  ovcr  tliein,  luitil  uftei-  they  luid  frtM'd  tlicui  tVoiii  the 
heii  oi' spci'iul  privilcjre  of  the  sliipowner  or  inaster,  whieli  hy 
law,  kcpt  the  ^L^oods  in  his  possession,  and  |)revented  the  C(»iisi- 
piHM's  l'rf)iii  giviny  to  the  plcilireesunder  theircontraetof  pled^e, 
or  hy  tlie  force  ot"  the  dcMvery  order,  any  possession  advi'rse 
to  the  recoi^fiii/.ed  lepil  posst'ssion  oF  the  shij)o\vner.  Had  tho 
t'reight  Ihhmi  paid  wlien  Métivier  noted  tht;  delivery  order,  he 
could  not  therehy  hâve  heconie  the  eoiuinon  ajfent  ot'  the 
pleil^^or  and  the  piedg<îes,  and  his  acceptaneo  could  not  hâve 
protected  tlie  Opposants,  hocause  of  the  inipolitic  and  ille^'al 
assiniihition  ot'  the  (  *ustonis  vvarehouse  and  ot'  its  keeper,  a 
Kubordinattî  departiiiental  servant,  with  a  private  waivhouse 
and  its  owner.  ITntil  payrnent  the  i;(M)dH  were  in  store  for  the 
shipowner  just  as  if  they  had  still  been  in  the  ship  froin 
wliich  neither  tlie  consignées  noi'  Métivier  could  reniove  theni 
without  the  authority  of  the  shipovvner  or  shipiuaster  or  hi.s 
discharge  of  his  spécial  f^age.  The  objection  luade  of  the 
détention  of  the  goods  for  duties  is  not  uiaterial  in  this  con- 
tention, which  turns  upon  the  Opposant's  want  of  possession 
of  the  idedge,  actually  or  constructively,  on  the  iîHh  of 
August,  l.S(i4,  a  want  vvhieh  they  neither  covered  nor  supplied 
lit  any  subséquent  tinie.  The  main  requireinent  of  the  law  for 
the  coinpletion  of  the  eontract  of  pledge  having,  therefore,  no 
existence,  the  opposition  upon  that  jfi-ound  is  untenable,  and 
the  judgment  in  revision  is  correct.  It  inust  also  be  obsorved 
that  the  opposition  could  not  be  supported  upon  another 
gi'ound.  The  concurri'nce  of  the  varions  Systems  of  jurispru- 
dence abovc  refijrrod  to,  in  the  essential  constituent  of  the 
pledge  itself,  is  not  niaintained  in  their  mode  of  reali/in^  it 
for  the  paynient  of  the  debt  seeun^d  by  it.  The  Kn^^lish,  and 
kindred  English  connnon  law  Systems,  empowtn'  the  pled^^ee 
to  .st'll  the  pledge  either  by  the  authority  of  the  couiuion  law, 
or  by  force  of  a  stipulation  to  that  etiect  in  the  eontract,  pro- 
tectinijf  thereby  his  po.ssession  a.s  well  as  his  spécial  property 
in  the  pledge  up  to  the  sale  of  it  ;  but  the  F^'ench  aud  Scotch, 
»:s  well  as  our  systeni,  re([uire  that  the  pledf^e  should  be  sold 
by  judicial  sale,  which  is  in  lef^al  efl'ect,  e(iually  protective  of 
the  lien  or  possession  of  the  pledgee.  The  pledge  not  consti- 
tuting  property  in  the  pledgee,  the  law  n^quires  him  to  obtain 
ajudguient  against  the  (U'btor  whose  property  it  is,  and  an 
order  for  the  sale  of  the  pledge,  to  realize  from  the  .sale  the 
debt  secured  by  the  gage  his /«..s  in  re  <diena.  Having  only 
a  right  to  be  paid  ont  of  the  realized  pledge.  the  property  in 
it  eontinuing  in  the  debtor,  it  is  .seizable  as  his  property,  and 
niay  be  taken  in  exécution  by  u  judgnient  (u"odit(jr  of  the 
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debtor  ov/ner,  without  disturbing  the  pledgee's  right  to  the 
proceeds  so  far  as  they  inay  pay  his  privileged  debt.  The 
pledgee  may  claim  to  be  paid  his  privileged  debt  out  of  the 
proceeds  of  the  judicial  sale,  by  opposition  à  fin  de  connerver, 
but  he  cannot  prevent  the  seizure  and  sale,  as  in  this  case,  by 
an  opposition  afin  d'annuler,  as  proprietor  of  the  pledge,  to 
set  aside  the  seizure.  If  he  could  do  that  he  niight  not  hâve 
to  realize  at  ail  until  it  suited  his  particular  interests,  by 
which  those  of  the  debtor's  creditors  niight  be  jeopardized 
and  injury  intticted  upon  them.  The  197lst  article  of  our 
Code  prevents  fche  créditer  from  disposing  of  the  pledge  and 
déclares  our  common  law  as  follows  :  "  He  may  cause  it  to  be 
seized  and  sold  in  the  usual  course  of  law,  under  the  autho- 
rity  of  a  judginent  of  a  compétent  court,  and  obtain  paynient 
by  préférence  out  of  the  proceeds,"  because  by  the  1972nd 
article  :  "  The  debtor  is  owner  of  the  thing  pledged  until  it  is 
sold  &c.,  it  remains  in  the  hands  of  the  créditer  only  as  a 
deposit  to  secure  the  debt."  We  cannot  shut  out  this  law  from 
this  case  ;  and  under  thèse  circumstances,  also,  the  judgment 
of  the  Court  in  re vision,  in  so  far  as  it  dismisses  the  opposi- 
tion, must  be  maintained,  with  costs  of  this  court  and  of  the 
Superior  Court,  original  and  rcvisory.  From  the  judgment  so 
rendered  by  the  Court  of  Queen's  Bench  the  présent  appeal 
was  lirought.  Young,  one  of  the  Appellants  died  after  the 
institution  oï  the  appeal  which  was  prosecuted  by  the  Appel- 
lant  Knight.  The  Respondent,  as  before  stated,  not  appearing, 
the  appeal  was  heard  ex  parte. 

Sir  R.  Palmer,  Q.  C,  and  Mr.  H.  M.  Hompas,  for  the  Appel- 
lants. Notwithstanding  the  elaborate  reasons  of  the  learned 
judges  of  the  Court  below,  which  in  the  absence  of  the  Res- 
pondent, we  must  take  as  their  grounds  for  supporting  the 
décision  in  his  favor,  the  case  is,  as  we  maintain,  one  of  the 
clearest  kind  ;  and  that  the  judgment  cannot  be  supported. 
The  goods  in  question  hâve  been  validly  pledged  to  the  Ap- 
pellants. The  possession  of  Métivier  from  the  time  he  accepted 
the  <lelivury  order  from  Messrs.  Maxwell  &  Steven.son,  was 
the  possession  of  the  Appellants,  notwithstanding  the  existin;.,' 
lien  for  freight  and  charges.  The  goods  were,  therefore,  cons- 
tructively  in  the  possession  of  the  Appellants  at  the  date  of 
the  seizure.  Goods  in  the  possession  of  a  pledgee  cannot  be 
taken  in  exécution  by  a  judgment  creditor  of  the  pled^r  : 
Eyre  vs.  McDowell  (1);  Beavan  vs.  Lord  Oxford  (2);  \Vattti 
vs.  Porter  (3).   The  Customs'  right  to  détention  for  Custom 

(1)9  H.  L.  C,  619. 
(2)«DeU.  M.  &G.,  492. 
(.S)  ;j  E.  &  B  ,  743. 
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dues  was  iminaterial.  The  Code  Civil  of  Canada  provides  for 
the  very  case  before  us.  Tit.  XVI,  chap.  2  "  of  Pawning."  Art. 
1969  déclares  :  "  The  pawn  of  a  thing  gives  to  the  créditer 
a  right  to  be  paid  from  it  by  privilège  and  préférence  before 
othercreditors."  Art.  1970enacts:  "  The  privilège  subsistsonly 
while  the  thing  pawned  reinains  in  the  hands  of  rhe  creditor 
or  of  the  person  appointed  by  the  parties  to  h(  Id  it."  Art. 
1977  déclares  :  '  The  rights  of  the  creditor  in  the  thing  pledged 
to  him  are  subject  to  those  of  third  parties  upon  it,  according 
to  the  provisions  contained  in  the  title  of  "  Privilèges  and 
Hypothecs."  And  art.  1978  states  that  :  "  The  rules  contained 
in  this  chapter,  are  subject  in  commercial  matters  to  the  laws 
and  usages  of  commerce."  It  is  clear  that  Maxwell  &  Steven- 
son had  110  légal  light,  or  actual  power,  to  take  possession  of, 
or  interfère  with,  or  to  sell  the  goods,  without  fîrst  paying  to 
the  Appellants  the  sum  due  to  them.  The  creditors  of  Max- 
well &  Stevenson  could  hâve  no  further  rights  in  that  respect 
than  their  d^^btor. 

Their  Lordships' judgment,  having  been  reserved,  was  now 
delivered  by  Sir  Joseph  Naimer.  In  this  case  the  Respondent 
claim?  tiie  benetit  of  a  seizure  of  goods,  under  a  writ  of  fieri 
facias  issued  on  a  judgment  recovered  by  him  against  Messrs. 
Maxwell  &  Stevenson,  of  Québec,  merchants.  The  writ  was 
issued  on  the  30th  of  May,  18(55,  and  certain  goods,  alleged  to 
be  the  property  of  Me.ssrs.  Maxwell  &  Stevenson  were  seized 
under  the  writ  by  the  Sheriff.  The  Appellants  opposed  the 
exécution  on  the  ground  that,  by  a  contract  in  writing,  bear- 
ing  date  the  19th  of  August,  1804,  the  property  of  Maxwell  & 
Stevenson  in  the  goods  in  question  was  conveyed  to  them, 
and  an  authôrity  to  sell  expressly  conferred  by  Maxwell  & 
Stevenson  tor  th'^  nurpose  of  securing  repayment  of  advances 
made  by  the  Appellants  on  the  faith  of  this  contract  ;  and  as 
repayment  had  not  been  made  that  the  seizure  under  the  writ 
shoulù  be  sot  aside.  The  cause  was  heard  in  the  tir.st  instance 
by  Mr.  Justice  Stuart,  one  of  the  judges  of  the  Superior 
Court  of  Lower  Canada.  He  allowed  the  opposition  and, 
'itter  declaring  that  the  Opposants  were  pledgees  of  the  goods 
in  question,  he  granted  maivlevée  of  the  seizure  thereof,  that 
is,  directed  an  aniovean  mavvs  against  the  exécution  creditor. 
This  décision  was  reviewed  by  the  full  court.  The  majority 
of  the  judges  held  that  the  contract  had  not  been  perfected 
by  deliveiy  of  possession  of  the  goods  so  as  to  constitnte  a 
pledge  ;  and  on  this  ground  they  reversed  the  décision  of  Mr. 
Justice  Stuart  and  dismissed  the  opposition  to  the  exécution. 
The  case  was  then  taken  by  appeal  to  the  Court  of  Queen'sBench 
of  Lower-Canada,  and  the  judgment  of  the  Superior  Court  in 
review  was  aftirmed.  The  appeal  to  Her  Majesty  in  Council  now 
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Ululer  considération  has  boen  Wroughtagainst  the  judginent  of 
the  Court  oï  Queen's  Bench.  In  tlie  reasons  of  tho  judges,  which 
hâve  been  elaborately  drawn  up  \)y  Mr.  Justice  Badgley  tlic 
material  point  of  contention  is  stated  to  be,  the  Opposant's 
want  of  possession  of  the  pledge,  actually  or  constructivel}', 
on,  or  after  the  lî)th  of  August,  18G4.  It  is  at  the  sanie  tinie 
stated  tliat  the  preferential  privilège  of  the  pledgee  in  the 
thing  plodged,  according  to  our  hivv,  is  undoniable  over  the 
creditors  of  the  pledgor,  when  the  contract  is  ct)niplete  and 
perfect.'  It  is  suggested  (but  for  the  first  tinie)  that  supposing 
the  contract  of  pledge  to  hâve  been  couipleteil,  the  course 
adopted  hy  the  Appellants  in  opposing  the  exécution  was  not 
in  accordance  with  the  canadian  law.  The  goods  in  question 
were  shipped  at  Liverpool  on  board  a  steiiuier  called  the 
St.  David.  They  arrived  at  Québec  early  in  August,  l<S(i4, 
and  were  reported  by  the  niaster  of  the  ves.sel  at  the  custonis 
in  Québec  as  consigned  to  Messrs  Maxwell  and  Stevenson. 
According  to  the  régulation  of  the  custonis,  the  goods  were 
taken  to  their  exaniining  warehouse,  and  in  the  book  of 
Métivier  (the  chief  ofïicer  in  charge  of  the  warehouse)  an 
entry  was  rnade  of  them  as  consigned  to  Maxwell  and  Stciven- 
son.  They  were  niarked  "  M.  and  S."  The  lien  on  theni  for 
freight  continued.and  they  were  also  liable  to  détention  until 
the  charges  for  custonis'  duties  and  storage  had  be(;n  satistied. 
Subject  to  thèse  conditions,  the  consignées  had  the  ownership 
and  the  posses.sion  of  the  goods  and  also  the  right  of  dealing 
with  theni  according  to  the  rules  of  law  applicable  to  transfers 
of  goods  that  are  subject  to  charges,  and  actual  delivery  does 
not  take  place  at  the  tinie  of  tlie  transfer.  The  officer  in  charge 
of  the  warehouse  was  bound  not  to  part  with  the  goods 
iintil  the  several  clainis  for  freight,  duties,  storage  had  been 
discharged.  But  he  was  at  liberty,  with  the  sanction  of  tlic 
consignées,  to  substitute  in  lus  warehouse  book  the  nanie  of 
another  as  entitled  to  their  pi'operty  and  posse.ssion  subject  to 
the  conditions  then  subsisting.  "  The  gênerai  rule  of  iiiy  office  " 
(says  Métivier)  "is,  when  a  party  applies  to  transfer  the 
goods  to  another  party,  I  generally  niake  a  reniark  in  niy 
book  to  keep  in  niind  of  asking  a  proper  order  from  the  party 
to  whoin  the  goods  are  ti'ansferred,  and  that  is  very  ot'ten." 
The  goods  liaving  thus  been  placed  in  tlie  custoni's  exaniining 
warehouse,  and  the  entry  having  been  niade  in  the  book  of 
M.  Métivier,  Maxwell  and  Stevenson,  on  the  19th  of  August, 
18()4,  asked  for  and  obtained  from  the  Appellants  an  advance 
of  >iNl,80()  on  the  goods,  described  in  the  receipt  for  the  "  ad- 
vance, signed  by  Maxwell  and  Stevenson,  as  wire-rope  l'iggiiig. 
&c.,  niarked  M.  and  S.,  ex-steaniei-  St.  David,  and  now  in 
Her    Majesty's   exaniining   warehouse  ;   said  advance  to  be 
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repaid  to  I).  D.  Young  and  Co.,  on  or  before  tho  niaturity  of 
their  note,  together  with  a  connuission  of  5  per  cent,  on 
amount  advaneed.  Should  the  advance  not  be  repaid  at  that 
time,  D.  D.  Young  and  Co.,  to  hâve  tl>e  right  of  selling  the 
rigging  &c.,  and  paying  theniselves  out  of  proceeds.  A  request 
note  of  the  sanie  date,  directed  to  the  officer  in  charge  of  Her 
Majesty's  exaniining  warehouse,  and  signed  by  Maxwell  and 
Stevenson,  was  given  by  theni  to  the  AppoUants,  whereby 
the  officer  was  requested  to  "  hold  the  goods  '  (describcd  as  in 
the  receipt)  "  subject  to  the  order  of  D.D.  Young  and  Co.,  they 
paying  the  duty  and  storage  charge  before  renioval."  On  the 
sanio  dav  this  was  sent  to  JVI.  Métivier,  who  wrote  across  it. 
"  Acceptod,  F.-X.  Métivier,"  and  it  was  then  returned  to  and 
kept  by  the  Appellants.  M.  Métivier  also  wrote  an  .mtry  in 
his  own  book  opposite,  to  the  entry  inade  when  the  goods 
were  first  placed  in  the  warehouse.  This  second  entry  was 
"  Subject  to  D.D.  Young's  order."  He  says  :  "  .1  made  that  entry 
in  order  that,  in  case  the  said  wire  and  rope-rigging  were 
clainied  by  any  body,  I  sliould  require  the  tarder  of  IXl).  Young 
and  Co.  before  delivery."  He  further  saj's  that  he  would  not 
hâve  deliverod  the  goods  to  Maxwell  and  Stevenson,  or  to  any 
other,  without  an  order  froni  the  Appellants.  Thus,  us  hetween 
the  custonjs  and  the  Appellants,  the  lattcr  stood  precisely  in 
the  position  in  which  Maxwell  and  Stevenson  had  stood  be- 
fore the  request  note  was  accepted  and  the  entry  niade  iti  the 
warehouse  book  by  M.  Métivier;  and  as  between  the  Appel- 
lants and  Maxwell  and  Stevenson,  tho  goods  in  question  were 
sufficiently  transferred  for  the  purpo.ses  of  the  pledge  or 
mortgage.  It  appears  to  their  Lordships  that,  by  the  express 
agroement  of  the  parties  in  this  case,  foUowed  by  the  accep- 
tance  of  the  chief  warehouse-keeper,  there  was  a  valid  cons- 
tructive  delivery  of  the  property  couqirised  in  the  contract, 
and  that  the  judgtnent  under  appeal  which  dismissed  the  op- 
position and  gave  effect  to  the  seizure  inider  the  exécution,  to 
the  préjudice  of  the  rights  of  the  Appellants  as  pledgees,  can- 
not  De  supported.  Their  Lordships  will,  therefore,  huinbly  ad- 
vise  Her  Majesty  that  the  judgnient  of  the  Court  of  Queen's 
Bench  should  be  reversed,  and  that  in  lieu  thereof  it  should 
be  ordered  that  the  judgnient  of  the  Superior  Court,  which 
reversed  the  judgment  of  Mr.  Justice  Stuart,  should  also  be 
^•eversed,  and  the  judgnient  of  Mr.  Justice  Stuart  be  affirined, 
with  costs  in  both  Courts.  The  Appellants  are  entitled  to 
hâve  their  costs  of  this  appeal.  {(i  Moore's  P,  C.  Reports,  N.  S., 
p.  406.) 
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CESSION  DE  BIENS.-PROGEDURE. 

Cour  du  Banc  de   la  Reine,  en  appel, 

Montréal,  9  décembre  1868. 

Présents  :  DuvAL,  J.  en  C,  Caron,  J.,  dissident,  Drum- 
mond,  j.,  Badgley,  j.,  t't  Johnson,  J.  ad  hoc. 

James  Doikjlass,  Demandeur  en  Cour  de  Circuit,  vs.  James 
Hamilton  Wrkjht,  Défendeur  en  Cour  de  Circuit,  et 
Thomas  Storrow  Brown,  de  Montréal,  en  sa  qualité  de 
syndic  à  la  faillite  dudit  James  Hamilton  Wright, 
Opposant  en  Cour  de  Circuit,  Appelant,  et  ledit  James 
DouGLASs,  Intervenant. 

La  sec  4.  du  oh.  17  des  statuts  du  Canada  de  1864,  27-28  Vict, 
contenait  la  disposition  suivante:  "La  chambre  de  commerce  de 
tout  endroit,  ou  le  conseil  de  cette  chambre  de  commerce  pourra 
nonnner  un  nombre  (|uel(!onque  de  personnes  dans  le  comté  ou  dis- 
trict où  est  située  telle  chambre  de  commerce  ou  dans  le  comté  ou 
district  adjacent  dans  lequel  il  n'y  a  i)as  de  chambre  de  commerce, 
l)Oiir  être  syndic  d'oflice  pour  les  fins  du  présent  acte."  La  sec.  2 
de  ce  statut  décrétait  qu'un  commerçant  incapable  do  faire  lion- 
neur  à  .ses  engagements  pourrait,  en  certains  cas,  faire  cession  de  ses 
biens  à  tout  syndic  d'office  domicilié  dans  le  district  ou  comté  dans 
lequel  le  failli  avait  le  siège  de  ses  opérations,  et  nommé  pour  les  fins 
de  cet  acte  par  la  chambre  de  commerce  dans  tel  district  ou  comté, 
ou,  s'il  n'y  a  pas  de  chambre  de  commerce,  alors  par  la  chambre 
(le  commerce  la  plus  voisine.  La  sec.  2  du  ch.  18  des  statuts  du  Canada 
de  1865,  intitule:  "Acte  i)our  amender  l'Acte  concernant  la  Faillite, 
18t)4,"  était  en  ces  teimes  :  "  Une  cession  volontaire  pourra  être  faite  à 
tout  syndic  d'ofli(;e  nommé  sous  l'autorité  dudit  acte,  sans  qu'il  soit 
nécessaire  de  remplir  aucune  des  formalités,  ni  de  publier  aucun  des 
avis  prescrits  par  les  paragraphes  un,  deux,  trois  et  quatre  de  la  section 
deux  dudit  acte."  Il  a  été  jugé  sous  ces  dispositions  qu'un  commerçant, 
résidant  et  faisant  affaires  dans  un  district,  pouvait  faire  un  cession  vo- 
lontaire de  ses  biens  à  un  syndic  d'office  nommé  pour  un  autre  district. 

Le  4  mai  1867  la  Cour  de  Circuit  à  Sorel,  Loranger,  J.,  a 
rendu  le  jugement  suivant  :  "  Considérant  qu'en  vertu  des  lois 
qui  régissent  la  faillite  et  cession  de  biens  en  force  en  ce  pays, 
pour  être  valable,  une  cession  de  biens  doit  être  faite  au  syn- 
dic nommé  pour  le  district  où  réside  le  débiteur  insolvable. 
Considérant  que  le  Défendeur  en  la  présente  espèce  était  rési- 
dent en  la  ville  de  Sorel  lors  de  la  cession  par  lui  faite  à  l'Oppo- 
sant ;  qu'il  y  avait  alors  un  syndic  nonnué  et  en  exercice  pour 
le  district  de  Richelieu  dans  la  circonscription  duquel  se  trouve 
laditt-  ville  tle  Sorel.  et  (jue  cette  cession  faite  audit  Opposant 
est  nulle  et  de  nui  effet  ;  qu'on  vertu  d'icelle  il  ne  peut  reven- 
diquer le.«t  meubles  et  effets  saisis  sur  le  Défendeur  qui,  lors  de 
la  saisie,  en  était  encore  en  possession,  a  débouté  et  déboute 
ledit  Opposant  de  son  opposition  et  moyens  d'opposition  avec 
dépens."  Le  28  novembre  1867  la  Cour  Supérieure  siégeant  en 
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revision  à  Montréal,  Mondelet,  J.,  Berthelot,  J.,  et  Monk, 
J.,  dissident,  a  confirmé  le  jugement  de  la  Cour  de  Circuit. 
Voici  les  l'emarques  des  juges  Mondelet  et  Monk  en  revision. 

Monk  J.,  dissenting,  was  of  opinion  that  the  assignraent 
made  by  Wright,  an  insolvent,  residing  in  Sorel,  to  Brown.an 
officiai  assignée  for  the  district  of  Montréal,  was  légal  and 
valid.  By  the  Act  of  18()4,  the  bankrupt  could  only  assign  to 
an  assignée  residing  within  the  district  or  county  where  the 
bankrupt  had  his  domicile,  but,  in  the  amended  Act  of  18G5, 
this  clause  had  been  omitted,  and  his  Honor  believed,  after 
careful  considération,  that  the  insolvent  might  assign  to  the 
afficial  assignée  of  another  district.  Further,  tliere  was  nothing 
in  the  record  to  show  that  there  was  an  officiai  assignée  in  the 
district  of  Richelieu.  Apart  from  this,  assignments  siiriilar  to 
the  présent  had  been  made  in  many  cases,  and  thèse  assign- 
ments had  been  followed  by  deeds  of  composition  sanctioned 
by  the  Court. 

Mondelet,  J.  :  The  Opposant  is  an  officiai  assignée  appoin- 
ted  for  the  district  of  Montréal  under  sec.  4  of  tlie  Insolvent 
Act  of  18G4.  Tir  ^'efendant  is  a  résident  of  the  district  of 
Richelieu.  The  moveables  of  the  Défendant  hâve  been  seized 
at  the  town  of  Sorel,  where  he  résides,  in  exécution  of  a 
judgment  obtained  by  plaintiff  against  him.  The  Opposant, 
pretending  that  Défendant  has  made  a  légal  cession  of  his 
estate  to  him  as  officiai  assignée,  opposes  the  saisie  et  exé- 
cution above  mentioned.  The  Circuit  Court  of  the  district  of 
Richelieu  has  dismissed  the  opposition  on  the  principle,  Ist. 
l'hat  Brown  is  not  a  sj/ndic  or  assignée  for  the  district  of 
Richelieu,  but  only  for  the  district  of  Montréal.  2nd.  That 
there  is,  at  the  town  of  Sorel,  and  there  was,  at  the  time  of 
said  cession,  a  syndic  or  assignée.  The  judgment  of  course 
déclares  the  cession  to  Brown  null  and  of  no  effect.  I  entertain 
no  doubt  on  this  very  plain  point.  By  the  Insolvent  Act,  the 
Board  of  Trade  of  any  locality  may  appoint  any  number  of 
assignées  in  the  county  or  district  wherein  is  situate  such 
Board  of  Trade,  or  in  the  county  or  district  adjacent,  where 
there  is  no  Board  of  Trade.  Now  Brown  has  been  appointed 
for  the  district  of  Montréal  and  no  more.  If  there  be  no  Board 
of  Trade  in  the  district  of  Richelieu,  the  Board  of  Trade  of 
the  adjoining  district  eau  appoint  an  assignée  or  any  numl)er 
of  assignées  fur  the  district  of  Richelieu.  If  such  syndic  or 
assignée  does  exist,  of  course  the  cession  should  hâve  been  made 
to  him  ;  if  none  has  been  appointed  there,  no  such  cession  could 
take  place.  In  either  case,  the  cession  to  Brown  is  null  and 
void.  In  vain  is  the  2nd  section  of  chap.  18,  29  Vict.,  the 
Amending  Act  of  1859,  invoked  :  it  merely  enacts  that  a 
voluntary  cession  may  be  made  to  any  assignée  appointed 
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under  the  sxid  Art  o/1804.  If  uriJer  the  Act  of  1(S64,  the 
Boai'fl  of  Triido,  or  tlic  Counsil  thercof,  eoiiM  name  assignées 
oiily  t'or  the  county  or  district  wherein  it  is  situate,  or  for  the 
adjacent  eount}'  ov  district  if  therein  there  is  no  Board  of 
Trade,  it  is  plain  tliat  a  cession  to  a  .syndic  not  specially 
nanied  for  the  eounty  or  dictrict  where  the  insolvent  résides 
and  in  which  tlie  insolvent  carries  on  his  trade,  is  an  utter 
nullity  an<l,  in  this  case,  ver}'  propeily  no  declared  by  the 
C'ircuit  Court  of  Riclielîeu.  Besides  it  is  of  record  that  there 
is  no  officiai  assignée  at  Sorel.  But,  as  abose  reniarked,  it 
niatterâ  not  whether,  at  Sorel,  tl'.ere  is  oi-  is  not  an  officiai 
assignée.  The  sole  (luestion  is  as  to  whether  Brown  isor  is  not 
appointed  for  the  (listrict  of  lîichelieu.  He,  being  an  assignée 
only  for  the  district  of  Montréal,  had  no  authority  to  receive 
the  volnntary  assignuient  of  the  Défendant,  though  it  lias 
or  niay  happen  to  have  been  niade  in  the  district  of  Mon- 
tréal. If  the  eontrary  doctrine  were  niaintained,  it  would  open 
the  door  to  innuinerable  frauds  An  insolvent  from  Riniouski, 
or  any  distant  part  of  the  Province,  niight  coine  up  and  niake 
an  assignnient  in  Montréal,  and  thus  out  of  .sight  of  his  credi- 
tors,  carrj'  on  an  opération  iitiknown  to  theni.  And  inasniuch 
as  that  assignée  should  and  ought  to  Ije  controlled  by  the 
Court  within  the  juri.sdiction  of  which  is  situate  le  siège  des 
opênitions  da  failli,  it  is  ea.sy  to  apprehend  at  once  que  le 
failli  aurait  ses  coudées  Jro/uc/ieH.  Wherefore,  on  the  law  tirst, 
on  the  conséquences  ne.\t,  I  franie  niy  opinion,  and  conclude 
by  saying  that  the  judgment  appealed  from  is  strictly  correct 
and  sliould  be  contirnied. 

Ci-suivent  les  remarques  faites  par  les  juges  Caron,  Duval, 
et  Bauglky,  en  appel. 

Caron,  J.  (dlssevtiens):  Ljx  .simple  question  posée  et  que 
nous  avons  à  décider,  est  de  savoir  si  "  une  cession  volontaire, 
"  par  un  failli,  peut  être  faitu  valablement  à  un  syndic  résidant 
"  dans  et  nonuué  pour  un  district  autre  que  celui  où  réside  le 
"failli."  Cette  question  très  intéressante  paraît  diviser  les 
jurisconsultes  et  les  triltunaux.  Sa  décisl'm  cependant  dépend 
entièrement  de  l'interprétation  à  donner  à  )a  clause  4  de  l'acte 
des  faillites  de  1804,  et  de  la  clau.se  2  de  l'acte  de  1865,  ch.  18, 
amendant  le  premier.  Dutri  le  juge  Loran^er  qui  a  rendu 
le  premier  jugement,  et  les  juges  Mondele'j  et  Berthelot  qui 
l'ont  continué,  le  juge  en  chef  Draper  a  rendu  une  même  dési- 
cion,  sur  les  mêmes  clauses,  (ju'il  a  interprétées  de  la  même 
manière  :  mais  de  l'autre  côté,  on  a  les  juges  Monk  et  Short 
qui  se  sont  fortement  pronontîés  contre  la  doctrine  énoncée  au 
jugement.  Nul  doute  que,  d'a|>rès  la  clause  4  de  l'acte  de  1864, 
citée  plus  haut,  la  cession  faite  à  l'appelant  serait  nulle,  vu 
qu'elle  n'était  pas  faite  à  un  syndic  officiel,  résidant  dans  le 
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district  dans  lequel  l'insolvable  a\ait  la  {dace  principale  de  ses 
affaires,  aux  termes  de  ladite  clause,  les(iuels  sont  clairs  et 
susceptibles  d'une  seule  interprétation  ;  sur  ce  point  tous  sont 
d'accord,  mais  ceux  qui  sont  pour  la  validité  et  la  léffalité  de 
la  cession  fondent  cette  opinion  sur  la  2e  clause  de  l'acte  de 
1865,  citée  plus  haut  en  second  lieu.  Cette  clause  qui  dis- 
pense ](!  failli,  qui  fait  une  cession  volontaii'c  à  ses  créanciers, 
de  lu  faire  précéder  dos  publications  et  antres  formalités  t'xi- 
gées  pur  la  4e  section  de  l'acte  LSG4,  déclaiv  que,  sans  ces  for- 
malités, la  cession  pourra  être  faite  "  to  <iv;/  ojfirifd  assignée 
<ippointerl  uvder  "  the  said  art"  (the  act  of  1804).  Contrôle 
jugement,  il  est  prétendu  que  l'omissitm  des  mots  "  réside ot 
irithin  the  district,"  qui  se  trouvent  dans  le  premier  acte, 
in<li(pie  suffisannnent  (jue  h  législateur  a  voulu,  par  cet  amen- 
dement, faire  disparaître  cette  restriction,  et  que,  depuis  la 
passation  du  second  acte,  il  n'est  plus  nécessaire  de  faire  la 
cession  à  un  sijvdic  officiel  résidant  dans  le  district,  qu'i-lle 
peut  être  faite  à  tout  tel  syndic,  quelque  soit  l'endi'oit  où  il 
l'éside.  Ceux  qui  défendent  le  jugement  soutiennent,  au  con- 
traire, que  l'amendement  en  (piestion  ne  touche  et  ne  comprend 
(jue  les  formalités  antérieures  à  la  cession,  l'exemption  est 
décrétée,  mais  ne  s'étend  pas  à  la  (pialité  du  syndic,  qui  reste 
comme  ci-devant  à  être  lanuiné  sous  les  (lispositions  du  pre- 
mier acte,  et  ne  peut,  par  suite,  servir  (pie  pour  les  faillis  rési- 
dant dans  le  district  pour  lequel  il  est  nonuné.  C'est  là  l'inter- 
prétation donnée  à  cette  clause  par  le  juge  Draper  dans  la 
cau.se  dont  il  a  été  parlé  plus  haut,  et  aussi  par  les  différents 
juges  qui  ont  concouru  dans  les  jugements  dont  est  appel. 
Sans  être  très  certain  que  cette  interprétation  est  correcte,  je 
suis,  pour  le  moment,  disposé  à  l'adopter  et,  dans  ce  cas,  peu 
importe  qu'il  y  ait  ou  qu'il  n'y  ait  pas  un  .syndic  officiel  pour  le 
district  de  Richelieu  ;  quand  même  il  n'y  en  aurait  pas,  la 
nomination  de  l'appelant  n'en  serait  pas  moins  vicieuse,  et 
alors  il  serait  sans  qualité  pour  soutenir  l'oppo^^ition  (ju'il  a 
produite.  Je  suis  donc  pour  confirmer  le  jugement. 

DrvAL,  C.  J.  :  No  doubt,  in  the  interprétation  of  ail  law.s, 
where  the  terms  f)f  the  law  are  clear  and  fairly  susceptiljle  of 
no  <loubtful  interprétation,  the  letter  of  the  law  must  be 
followed,  the  hgislator  nmst  be  obeyed  regardless  of  any  evil 
const-(| nonces  which  may  resuit.  If  the  law  calls  for  roform.let 
tlif  legislator  intervene  ;  but  so  long  as  it  remains  in  force, 
the  will  of  the  legislator  is  suprême  and  cannot  be  questioned. 
In  the  pn'srnt  case  the  question  turns  on  the  interprétation  of 
two  Statutos,  the  ono,  '11  and  28  Vie.,  ch.  17,  the  other,  29 
N'ic,  ch.  bs.  With  ict'ercnco  to  the  fiist,  that  is,  the  27  and 
28  Vie,  ch.  17,  no  doubt  eau  bo  entertained  that,  under  sub- 
.section  4  of  section  2,  the  présent  nonnnation  caûnot  bo  .sus- 
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tained.  The  clause  provicies  for  two  distinct  cases  ;  the  one, 
the  nomination  of  an  assignée  hy  tlie  creditors,  the  other,  in 
det'ault  of  such  nomination,  or  in  case  the  assignée  nanied 
refuses  to  uct,  then,  l»y  tlie  insolvent  or  one  of  his  creditore 
résident  within  the  Province,  or  of  any  officiai  assignée 
named  by  the  Boiird  of  Trade  in  the  district  or  couiity  lu 
which  the  insolvent  has  hii  place  of  business  ;  or,  iî  there 
be  no  Board  of  Trade  tliorein,  then  by  the  Board  oî  Trade 
nearest  thtîreto,  such  officiai  assignée  being  résident  within 
the  district  or  county  above  mentioniîd.  In  thiy  cai-e  the 
assignée  nanied  did  not  réside  within  the  district  or  county  in 
which  the  insolvent  carried  on  his  business.  The  nomination 
was,  therefore,  so  far  as  that  Act  is  concerned,  illégal,  and  the 
porson  so  named  could  not  be  recognised  by  a  Court  of  Justice. 
If,  therefore,  this  case  were  to  be  decided  on  the  Statute  tirst 
referred  to,  I  would  unhesitatingly  declai'e  the  nomination  to 
hâve  been  made  contrary  to  law.  That  Statute  is,  however,  not 
the  only  Statute  we  hâve  to  refer  to  on  the  subjeet.  It  has 
been  amended  by  the  29  Vie,  ch.  18,  the  second  section  of 
which  is  in  thb  following  words  :  "  A  voluntary  assignment 
may  be  made  to  any  officiai  assignée  appointed  under  the  said 
Act,  without  the  performance  of  any  of  the  formalities,  or  the 
publication  of  any  of  the  notices  required  by  sub-sections  1, 
2,  3  and  4  of  section  two  of  the  said  Act."  This  section  must 
be  interpreted  carefully  distinguishing  the  first  from  the  lat- 
ter  part.  As  to  the  latter  part,  it  dispenses  with  the  formali- 
ties and  notices  required  by  the  first  Act,  and  has  no  bearing 
on  the  question  now  before  us.  The  Hrst  part,  in  its  wording, 
appears  tome  not  susceptible  of  doubt,  in  its  application  to  this 
case  ;  although  alleged,  we  hâve  no  évidence  of  the  nomination 
of  an  officiai  assignée  for  eitht^r  the  district  or  county  of  Riche- 
lieu. Nor  does  it  appear  that  there  is  a  Board  of  Trade  there. 
What  says  the  second  section  just  referred  to  ?  That  the  volun- 
tary assignment  may  be  made  to  any  officiai  assignée  appoint- 
ed under  the  Act  27  &  28  Vie,  ch.  17.  Nt)thing  is  said  about 
résidence.  How  can  we  impose  a  condition,  a  place,  a  limit, 
where  the  law  has  not  done  so  ?  The  enactment  may  be  very 
unwise.  It  has  been  stated  that  it  will  cause  constant  and 
endiess  delays,  that  it  will  not  aftbrd  that  protection  to  the 
insolvent  and  to  his  creditors  to  which  they  are  entitled  ;  that 
in  some  instances  it  will  be  fouud  almost  impracticable  ;  but 
thèse  are  matters  to  be  submitted  to  the  Législature  ;  the 
judicial  authority  has  no  power  to  remedy  thèse  defects,  if 
defects  there  be  in  the  law  ;  our  duty  is  to  obey  it.  The  judg- 
ment  must  therefore  be  reversed. 

Badgley,  J.  :  This  contention  turns  upon  the  construction 
of  the  Insolvent  Acts  :  the  facts  are  not  contested.  They  are 
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a.s  followH:C)n  the  6th  Septeuiber.  IHiWt,  the  insolvent,  a  trader 
at  Sorel,  in  tlie  district  of  Richelieu,  inade  a  voUmtary  assign- 
nient  of  his  estate  and  effecta  to  Appeliant,  an  officiai  assignée 
résident  at  Montréal.  A  regular  schedide  of  his  creditors,  as 
required  by  law,  wasattached  to  the  assignment.  The  tnass  of 
the  creditors,  Respondent  included,  were  of  Montréal.  By  the 
niere  ett'ect  and  opération  ot  tlie  Insolvent  law,  his  estate  and 
effects  forthwith  from  the  date  of  the  assignment  were  divest- 
ed  froin  hiin  and  vested  in  the  assignée.  On  the  7th  Noveniber 
following,  Respondent  ha«l  judgnient  against  Wright  for  a 
sum  less  than  $100,  and,  on  the  19th  Deceniber  al.so  following, 
issued  exécution  _/î.  fa.  de  borii»  against  hini  and  seized  tho 
eft'ects  set  out  in  the  procm-ve/rhal  de  saisie,  as  being  in  his, 
Wriglit's  pos.session,  and  which  are  adrnitted  to  cxceed  lii^lOO 
in  value.  It  is  not  denied  or  contestée!  that  the  effects  seized 
fornied  part  of  the  nisolvent  estate.  The  Appeliant  claims  theui 
as  such  and  as  vested  in  him  under  the  voluntary  assignient 
long  previous  to  their  seizure,  from  which,  by  his  opposition, 
he  prays  that  they  may  be  relieved.  The  grounds  of  contesta- 
tion by  Respoiulent  of  the  opposition,  although  detailed  and 
argumentative  upon  certain  provisions  of  the  original  Act  of 
1864,  having  référence  to  coujpul.sory  li(|uidation,  are  never- 
tlieless  siinply  :  Ist.  Because  a  voluntary  assignment  can  only 
be  made  to  an  officiai  assignée  résident  at  the  place  of  busi- 
ness of  the  insolvent;  and,  2nd.  Becausi^  the  voluntary  assign- 
ment made  in  this  cause,  as  stated  in  the  opposition,  was  made 
by  a  trader  of  the  district  of  Richelieu  to  an  officiai  assignée 
at  Montréal,  and  therofore  it  is  prayed  that  the  opposition  be 
dismissed.  This  is  the  sole  conclusion  of  the  contestation.  The 
Appeliant  completed  the  issue  by  his  replication,  stating  in 
effect  that  the  voluntary  assignment  had  been  duly  and 
legally  made  under  the  provisions  of  the  original  Insolent 
Act  of  1864  and  of  its  amending  Act  of  1865.  The  actual 
contention,  therefore,  is  restricted  to  the  right  of  Appeliant, 
an  officiai  assignée  at  Montréal,  to  receive  legally  a  voluntary 
assignment  from  the  insolvent  trader  having  his  place  of 
business  nt  Sorel,  in  another  district.  To  détermine  this  right, 
it  is  essential  to  examine  the  Insolvent  Acts  themselve.s.  By 
the  original  Act  of  1864,  it  is  enacted  at  sec.  2,  sub-sec.  l, 
that  any  Insolvent  désirons  of  making  an  assignment  of  his 
estate  and  effects  must  observe  the  following  formalities  &c., 
set  out  in  the  Act,  namely  :  By  the  said  1  sub-sec.  to  call  a 
meeting  of  his  creditors  at  his  place  of  business,  or  at  some 
other  place  convenient  for  them,  by  advertisement,  and  there  to 
exhiuit  to  them  attested  schedules  of  his  cnîditors,  &.,  together 
with  his  books  of  accounts  and  vouchers  By  the  2  sub-sect.,  the 
ci'f^ditors  are  to  be  notified  of  the  meeting  by  post.  By  the  3  sub- 
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Koct.,  tlio  ci't'ditors  at  tliu  iiiootin^  nre,  by  particular  voto,  to 
iu)iiiiiiat<!  ati  asMij^fiioi'  to  wlioiii  tlu;  assi^iunciit  in  Ui  Im'  iiiiide 
ami,  liy  tlit;  4  sub-soct.,  ou  dtît'ault  ot"  tlu;  mcotiiig  to  iiiake 
thf  nomination,  or  of  tlic  noininated  assi^ioc,  n-t'usinj^ 
to  act,  tho  Insolvcnt  ini^dit  liiinHtdi:  act,  and  noniinato  as 
assijfncc,  Ist,  any  ofhis  creditors  vvithin  the  provincL*,  or,  'ind, 
any  otticial  assi^rnco  résident  at  liis  place  ol'  husiness.  By  tlie 
aniending  Act  of  1<S(J5,  it  is  enacted  at  section  2  :  "A  volnn- 
"  tary  assif^nnient  niay  Ije  iiiade  toany  odicial  assignée  appoint- 
"  ed  under  tlu;  Act  ol'  l(S(i4,  witliout  any  ol"  tlie  l'ornialities,  &c., 
"  required  l)y  tlie  sub-sections  l,  2,  !i,  4,  of  section  2  above 
"cited."  Now  tlie  fore^oin^  excerpts  of  tlie  Act  of  18(î4,  froni 
section  2,  in  thèse  sub-sections  contained,  plainly  conteinplate 
a  meeting  ol  the  Insolvent's  creditors  and  tlie  results  an  cl  conso- 
(piences  of  tlieir  action  or  <lefault,  becaus<!  tlie  nomination  of 
assignée  to  wlioni  tlie  volnntai'y  assignnient  is  to  be  iiiade  is  pre- 
maiily  tlie  act  of  the  creditors'  mf^eting  ;  and  it  is  only  upon  the 
meeting  refusiiig  to  nominate  an  assignée,  or  th(;ir  noniinee  rc- 
fusing  to  net,  tliat  theinsolvent,  as  thcconseijuent  of  thenieeting 
and  of  thèse  results,  or  eitlier  of  tlieni,  niay  by  the  act  make 
a  voluntary  assignment  to  a  creditor  within  the  province,  or 
to  an  officiai  assignée  resideiit  within  tlie  disLrict  of  liis  place 
of  business.  But  the  aniending  Act  does  not  contemplate  such 
meeting  or  its  results  and  conseciuences,  or  any  of  the  légal 
recpiirenients  for  or  connected  vvitli  such  a  meeting,  but 
enaliles  and  authorizes  the  insolvent  at  once  de  phivo  to  iiiake 
a  voluntary  assignment  direct  to  any  officiai  assigncïe,  The 
efïect  of  tliis  enactment  in  the  Act  of  1805  is  of  it  self  tu  do 
away  with  the  meeting  of  creditors  and  ail  the  recpiirenients 
of  the  above  cited  sub-sections  rendering  tliem  unnecessary 
by  the  mère  force  of  tliis  enactment  ;  and  as  if  to  prevent  any 
])ossible  misconception  as  to  its  intent,  the  enactment  dis- 
penses expressly  and  absolutely  with  those  l'equirements. 
Tliis  exemption  moreover  of  ealling  meeting  of  creditors,  &c., 
naturally  follovved  froni  the  jxjvver  givt;n  to  niake  the  volun- 
tary assignment  direct  (la  playio,  by  the  insolvent  to  the  offi- 
ciai assignées  witliout  intermediate  forniality.  IJexsante  rationc 
Icgis,  cessât  ipsti  Icx  or  cessante  causa,  cessât  cfectus.  Having 
stated  thèse  particulars  of  the  two  Acts  of  1(SG4  and  1865, 
tliey  may  be  considered  together,  eitlier  as  original  and 
amending  Acts,  or  the  latter  niay  be  considered  iudependently 
of  the  former.  If  tliey  are  taken  togother  as  an  original  enact- 
ment, amended  by  the  sulwequent  Act,  it  will  Ije  observed 
that  as  regards  the  insoKent  desirous  to  nmke  a  voluntary 
assignment.  The  original  Act  requires  hini  to  observe  the 
requirements  of  the  sub-sections  1,  2,  H,  4.  But  the  funending 
Act  t>rovides  that  a  voluntary  assigumeut  uiay  be  uiade  with- 
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out  tlu'  peifonnancc  (»f  any  of  IIm'Iii.    Tlic  (direct  tlict»  in  tliis 
r(;s|)cct  is  to  disp(!tis(i  witli  thctii  altoirctluT.   Aj^oiin  takin^  tlu; 
two  Acts  as  l)('t'i>rt'  as  orijijiiial  and  aiiit-ridin^r  witli   n-iVrciic»,' 
to  tlm  ortieial   assi^nco  only  iiicntiotuMl  in  lM)tli,  t\u\n  tlit-  ori- 
ginal Act  lias  tlu!  t'oliovving  :  "  to  any  otIicMal  assi^nct!  résident 
"  witliin  tlie  district  within  vvliicii  tlie  insolvent  lias  his  pince 
of  ImsinesH."  Tlie  aniendin»;  Act  lias  tlie  folhjwing:   "  to  any 
"  officiai  assigiu'e  appointe<l  under  the  said  Act  "  (lM(i4).    lîy 
the  former  Act  tlie  nomination  of  tlie  officiai  assignée  i.s  loeal- 
izedas  it  were  to  tlie  insolveiit's  place  of  Imsiness,  and  iei|uires 
liim  to  lie  resitlont  in  the  district  of  tliat  laisiiiess,  hiit,  l>y 
the  latter  Act,  tlu;  nomination  is  freo  and  nmpialitied,  "  any  offi- 
ciai assii;nee  du!y  appointed."   Hrin^in^  tlieii,  linally,  the  two 
Acts  tofTcther,  tilt!  former  as  ameiided  hy  the  lattei"  so  as  to  lu; 
read  together  in   respect  of  the  officiai  assignée  to  wlioiii  the 
voluntary  assigiinieiit  may  he  nuule,  the   reading  would  Ix!  as 
follows  :    "  Any   person   unahie  to  nieet  his  engagements  and 
"  désirons  to  niake  an   assiginiieiit  of  his   estate  and  ottects 
"  n:ay    niake  a  voluntaiy  assignnient  thereof  to  any  officiai 
"  assignnient  <luly  appointed."    The  eflect  of  the  aiiii'ndment 
would  therefore  be  to  striko  out  of  th'^  original  Act  the  words 
"  résident  within  the  district  within  which   the  insolvent  lias 
his  "  place  of  business,"  and  leaving  the  officiai  assignée  iin- 
restricted  and    free    fronr   ail    (|ualiHeation,    except    lus   due 
appointment  as  such  officiai,     l'iiis  is  theryfore  the  [)lain  und 
évident  result  of  the  juxtaposition    of  thèse  Acts  and  tlit;ir 
euactments   wheii  treated   as  original  and   anieiiding  statutes. 
But  the  Act  of  18(55  must  also  he  considerefl  in  so  far  as  the 
voluntary  assignnient  is  concerned,  and  pro  hav.  vice  only  as 
an  independent  enactment.  It  lias  been  ol)serveil  that  the  Act 
of  1<S()4  predicates  the  making  of  a  voluntary  assignnient  by 
the  insolvent,  upon  the  fact  of  the  meeting  of  creditors  and  of 
tlieir  action  and  nomination   of  an  assignée,  and  gives  autho- 
rity  to  the  insolvent  to  make  such  assignnient  only  upon  the 
meeting  taking  place,  and  tlieir  non-nomination  of  an  assignée 
or  his   refusai  to  act.    Tlu;  power  of  the  insolvent  to  make 
such   assignnient  to  a  creditor  within  the  proviiKu^  or  to  a 
résident  officiai  at  his  place  of  business,  is  a  conse»juent  of 
the  creditors'  meeting,  and  hence  it  is  plain,  that  wliere  that 
preliminary  requirtid  Ity  the  tirigiiial  Act  lias  not  liad  an  exis- 
tence, the  power  given  to  the  assignée  as  a   conséquent  of  it 
cannct  hâve  effect.  The  aln-ogation  tlien,  by  the  enactment  of 
18(55  of  the  requirements  of  the  meeting  and  its  results  and 
consetjuences,   in  so   far  as  the  insolvent  »ind  his  power  to 
make  a  voluntary  assignnient  are  concerned,  would  hâve  left 
him  under  the  common  law  without  power  to  make  a  volun- 
tary assigument,  but  liere  tlie  Act  of  18(55  coaies  to  his  relief, 
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and  l>y  an  iiKlcpcudcnt  t'iiiictincnt,  aholisliiti);,'  the  Huh-.scction.s 
abovo  cittMl  iiitd  tlicii'  i(M|uin'im'iits,  cimcts  pliiinly  and  .siniply 
that  "a  voluntary  assi^fiiinetit  tnuy  Ik<  made  by  i\w  insolvcnt 
"  direct  to  any  duly  api)on)tod  otKcial  assigne»!  witliout  quali- 
"  Hcation  or  limitation.'     Words  could  not  b»!  nioro  j^cneral  or 
pn'ciso  tlian  tlios»'  uscd  in  tluH  cnactiiient,  and  iUt'  fait  aœoni- 
'pii,  tliat  i»,  tluî   voluntary   assio^nnient    bcin<î   so    nuide,  th(! 
ansigninent   bdcoUKîS  absoiute  to   thc  orticial  assignée  by  i\w 
niero  ettect  of  tht^  statuto,  and  thiî  ostate  and  cHttcts  of  tbe 
insolvent  aro   fortliwith  divestcd  fr«)ni  hiin  and  vestcd  in  the 
(jfficial  (.se(^  sub-sw.  7  of  scot.  2)  vvitbout  any  distinction,  ainl 
tl'.iM'cforo  it  followH  in  principlc,  that  wbci-c.  the  law  niaki's 
no  distinction,  it  i.s  not  t'or  courts  of  justice  to  raise  theni, 
niuch  less  for  individual  crodit'vs   whosii  particular  interests 
by  the  law  are  subordiinited  to  tlie  ^'i-neral  interest  of  tbc, 
niass  of  tlie  creditors.   It  niust  Ix^  borne  in  nnnd  that  tlie  In- 
solvent Acts  are  co-cxtensive,  and  ajiply  «^enerally  to  ail  nusr- 
cantile  and   trading  insolvencies   in   the   j)rovince,  and   that 
without  the  j^'eneral  enactnient  of   the  Act  of   l(S()5,  in  this 
particular  nbove  referred  to,  the  original  Act  of  liS()4  would 
hâve  been  of  unevt;n  operatioti   in   districts  whcrein    no  rési- 
dent orticial  assignetï  had   been  appointée!  under  the  Act,  and 
thc   bencHt   and   opération   of  tlie  gênerai   insolvent  law  to 
traders  doing   busin.'ss  in   such   unprovided   districts    niight 
hâve  been  of  no  avail.    The   2  section  of  the  Act  of  l-Sliô  lias 
prevented  such   an  anonialy,  and  lias  (;tfectually  renioved  ail 
possible  ditiiculty  on  that  score.    Froni  an  exaiiiination  of  the 
Act  of  1805   '     is  évident   that   the   2  .section  thereof  applies 
only  to  voluntary  insolvencies  and  assignments  and  does  not 
interfère    with   the   proceediiigs  t'or   conipul.sory    liquidation 
under   the  original  Act,  except    in    sonie  particulars   which 
hâve  no  référence  t<i  th's  contention  ;  but  it  .should  be  stated 
that  the  object  and  purpose  of  insolvent  and  bankrupt  laws 
is    to   secui'e   the    Insolvent   estate    and    etfects,   actual  and 
possible,  as  expeditiousîy  as  inay   be,  for  the  benefit  of  the 
creditors  generally.    Tlii^     bject  is  attained  absolutely   and 
forthwith    by  the  etlect   ci'  th(!   voluntary  assip-nnient  which 
froni  its  date  V)y   the   nure  ettect  of  the  statute,   divests  the 
Insolvent  and  vests   in  the  oflicial  assignée  the  entire  estate. 
His  officiai  position  is  recognized  by  law,  he  is  the  représenta- 
tive of  the  niass  of  the  creditors  for  their  participation  in  the 
proceeds  of  the  estate,  whilst  power  is  conferred  upon  hini 
for  ail  useful  and  necessary  purposes  for  securing  and  wind- 
int'  up  the  estate.    This  is  the  immédiate  resuit  of  the  volun- 
tary assignment.    On  the  other  hand,  stringent  pi'eliminary 
proceedings  in  the  interest  of  the  Insolvent  as  well  as  of  the 
creditors  are  rccpiired  by  thc  Act  for  conipulsory  liquidation 


7^ 


\l 


DE    LA    l'UUVINt'K    1  E  ^uKlMEC. 


497 


mictions 

I  Hiinply 
isolviMit 

,t  quali- 
iicral  i)»' 
(trcoiii- 
lulo,  tho 
u  hy  tho 

•il  in  the 
tion,  iii>'l 
w  makes 
is(ï  thoni, 
interoHts 
Ht  oï   tlii'. 
t  tho  In- 
0  ail  luev- 
(Viul   that 
5,  in  this 
^(54  wc)ul<l 
t)   ni)  rcsi- 
e  Act,  antl 
;nt  law  to 
icts   n»i<^l>t 
[f  m)'y  bas 
movotl  ail 
ion  of  the 
'of  applics 
(l  (loes  not 
iqui(lati(M\ 
ars  which 
l  be  Htatt'd 
rupt  laws 
ictual  and 
lefit  of  the 
uttily  and 
lient  which 
.ivests  thc 
,ire  t'state. 
•epresenta- 
Ition  in  the 
npon  him 
and  wind- 
the  volun- 
ireliniinary 
l  as  of  the 
lUquidation 


heforo  tht'  issuo  of  ihc  writ  of  nttnclinn'nt  and  tlto  consrijucnt 
s»nziirti  of  thf  cH'ccts  of  tin-  Insolxcnt  which,  licinu;  nccrsynrily 
in  the,  district  vvImiv  thu  Insolvctit  hns  liis  place   of  husiin'ss, 
niHHt  of  course  hc  attached  Ity  tlie  sherift'of  the  dii^trict  of  his 
place  of  biisiness,  in  like  nuuuierH  as  they  would  he  npon  acreii- 
itor's  jud|çnient  ohtained  a^aiiist  hiin  in  a  civil  court  in  an- 
other  district.  Biiteven  then,  tliesheriti's  possession  is  inerely 
formai  and  tenipurary  and  pusses  to  a  ;^iiardian,  who  npon  the 
suhsofjUent  appointnit'nt  oï   an  assij^aiee  hy  the  creditors,  not 
Ijy  the  Insolvent,  also  passes  and  transmits  the  s(!ized  ett'ects 
to  that  aasiffnee.    Then  only    tlie   divestin^  of  the  Insolvent 
takes  effect,  and  only  then,  after  considérable  dtday  under  the 
conipulsory  process.   Thtî  very  urffency  of  the  proce-edin^fs  for 
conipulsory   liquidation  and   their  suuunaiy    character  casts 
npon  the  local  judf^iî   the  necessary  jurisdiction   for   reaching 
the  object  of  tlie  proceedings,  the  possession  by  the  assignée. 
With  référence  to  the  contestatioti  of  the  Hesponch'nt,  it  niay 
be  reniark(!<l  that  it   niakes  ne  coniplaint  against  the  Appel- 
lant  individually  or  A'^-f/futfi^^,  except  that  he  is  not  an  officiai 
assigne)!  résident  in  the  district  of  Richelieu,  nor  does  it  con- 
tain  any  allégation  of  the  existence  of  an  officiai  assignée  rési- 
dent  in  that  district.    Finally,  it  takes  no  conclusion  against 
the  voluntary  assignnient  itself  niade   in  this  case,  or  that  it 
may  b(î   set  asich^    The  C'ourt  cainiot  go  out  of  tlie   record 
to  ascertain  the  fact  of  the  existence   of  a  district  officiai  in 
Richelieu,  even  if  the  allégation   were  essential,    nor   can  it 
undertake  to  set  aside  an  assigninent  ]>roprio  inotu  when  that 
object  is  not  asked  for.    It  will  be  seen  that   the  ternis  of  the 
judgnient  in  the  first  coiiftidérdnf  are  not  quite  précise,  accord- 
ing  to  the  Act  of  18(54  npon  which  the  judgnient  rests.  The 
Actsays  :  "  an  officiai  assignée  résident  in  the  district  in  which 
the  Insolvent  bas  his  place  of  bu.siness."  The  judginent,  in  the 
considérant,  bas  "  un  syndic  nommé  pour  le  district  où  réside 
le  «lébiteur  insolval)le,"  the  qualification  of  résidence  is  attach- 
ed to  the  officiai  assitfnee,  not  to  the  Insolvent  who  mav  not 
réside  at  his  place  of  business.  The  judgment  is  also  incorrect 
as  to  matter  of  fact  in  the  second  covmdérant  in  the  following  : 
"  qu'il  y  avait  alors  un  .syndic  nonnné  et  en  exercice  pour  le 
"  district  de  Richelieu,"  inasmuch  as  such  an  allégation  is  not 
niade  in  Respondent's  contestation,   nor  is  any  proof  of  that 
fact  to  be  found  in  the  rcco»"d.  It  must  not  be  forgotten  that 
this  cause  and  the  contention  therein,  as  well  as  the  judgment 
rendered,  are  ail  civil  niatters  decided  upon  by  the  (.îourt  foi* 
the  district  of  Richelieu   and   not  proceedings  in  insolvency. 
The  errors  in  the  judgment  are  .serions  ot"  theni.selves,  and  suf- 
ficient  to  set  it  aside,  because  the  judgment  rests  upon  the 
'imallecfed  und  uaprovfd  tnct  stated   in   the  judgnient  which 
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(lisiuisses  Appellant's  opposition.  Upoii  tho  vvholo  thti  jiulg- 
nient  appealed  t'roin,  apart  from  tlu;  ahove-irK'ntioned  errors, 
is  repu^'iiant  to  the  plain,  précise  and  unqiialified  enactmont 
of  the  Act  of  1865,  which  governs  thi»  matter,  nnd  therofore 
nuist  V)c  set  aside. 

J)uuMMOND,  J.,  and  Johnson,  J.,  copeurred  in  the  judginent 
of  the  nmjority  of  the  Court. 

La  cour  d'appel  a  rendu  le  jugement  suivant  :  "  Considoring 
that  in  the  case  of  a  voluntary  assigninent  niade  by  an  insol- 
vent  trader,  under  the  opération  of  tlu;  insolvent  acts  in  f<jrco 
in  tho  province,  it  is  provided  that  such  Insolvent  niay  niake 
such  voluntary  asaignuient  to  any  officiai  assignée  appointée! 
under  the  said  actof  18()4,  and  that  such  assignnient  from  the 
date  thereof  shall  forthwith  divest  tiie  said  Insolvent  of  ail  his 
estate  and  vest  the  same,  by  the  niere  opération  of  law,  in  such 
oHicial  assignée  named  in  the  sjiid  voluntary  assignnient.  Con- 
sideringthat  A})pellant,  in  hisqunlity  of  officiai  assignée  duly 
appoinied,  vas  nanied  as  tJie  assignée  of  the  estate  of  James 
Haniilton  Wright,  a  trader  residing  at  Sorel  in  the  district  of 
Richelieu,  under  and  by  virtue  of  the  voluntary  assignaient 
inade  by  the  Insolvent  and  l)earing  date  the  Gth  September, 
l8()r),  and  did  thereby  beconie  vested  with  ail  the  estate  of  the 
Insolvent  from  the  said  date.  Considering  that  the  chattels 
and  etfects  seized  by  Respondent  under  his  writ  of  exécution 
againat  the  goods  and  chattels  of  the  Insolvent,  and  men- 
tioned  in  the  procès-verlxd  thereof  Hled  of  record,  were  so 
peizcd  after  the  date  of  the  voluntary  assignnient  and  the  dm; 
publication  thereof,  accordingto  law  and  whilst  the  goods  and 
chattels  were  so  by  law  vested  in  Appellant  as  such  assignée. 
Considering  that  the  said  seizure  so  niade  by  Respondent  was 
nuU  und  void,  and  that  the  opposition  theret<i  hled  by  Appel- 
lant was  well  founded.  Considering  that,  in  the  judgnient  ren- 
«lered  on  the  4th  ilay  of  May,  18(i7,  by  the  Circuit  Court  for 
the  district  of  Richelieu,  at  Sorel,  in  the  said  district,  there 
was  error,  doth  revei-se  and  set  aside  the  same,  and,  proceed- 
ing  to  render  such  judgment  as  the  said  Circuit  Court  should 
hâve  rendered,  doth  inaintain  the  opposition  of  Appellant  ès- 
qnalité,  and  doth  disniiss  the  contestation  by  Respondent  of 
tlie  opposition,  and  doth  annull  and  set  aside  tlie  seizure  of 
the  said  goods  and  eftects  in  the  said  procè-s-î-ev/jf*/.  tnentioned, 
and  doth  order  vuihilevée  of  the  saine  forthwith."  The  Hon. 
Mr.  Justice  Cahon  dissenting.  (4  L.  J.  L.  (1,  p.  12;  11  J., 
p.  310  ;  12  J..  p.  52,  et  13  J.,  p.  29.) 

Jamp;s  AimsTKONo,  Attorney  for  Appellant. 

Lafhknaye  and  Aum.strono,  Attorney  for  Respondent. 
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CRmiNAL  LAW.-âT'ATEMENTS  BT  JURY. 

Court  oK  (^l'EEn's  BEXtîH,  «^RowN  siDE,  ■        '• 

Montréal,  April  22n(l,  1808. 

I^resent  :  J3rumm()ND,  J. 

The  Queen  w.  Rohert  Notman. 

Hrld  :  Thiit  a  stafement  nmde  l»y  tlie  jury  previons  to  sjiving  a  ver- 
dict, tluit  a  newspaper  had  beeii  luvnded  to  tlioni,  caiinot  be  recorded  on 
tho  resîistor  of  the  Court. 

The  prisoner,  Robert  Notninn,  was  tried  on   an   indictment 
chargin^    him    in    substance    witli    having    procured,    coun- 
selled,  and  conunanded  Alfred   Patton  to  adniinister  a  certain 
noxious  tiiing  (ergot  of  rye)  to  Margaret  (îalbraith,  to  pro- 
cure niiscarriage.    The  jury  having  retired  to  consider  their 
verdict,  came  into  Court  at  fivo  o'clock,  and  asked  for  further 
expiant' tion  of  the  indictnuMit,  as  they  tliought,  froin  the  state- 
nient  contained  in  a  copy  of  the  Herald  newspaper  submitted 
to  thern,  that  the  prisoner  was  indicted  for  actually  adininis- 
tering  the   noxious  thing.    The  copy   of  the  newspaper   hnd 
reVhe7l  theni  in  this  way  :  Certain  b'ttt'rs  written  by  the  pri- 
soner, which  had  been  proved  at  the  trial,  had  been  printed  in 
the  newspaper,  and   the  presiding  jndge   having  found  that 
they  wt're  correctly  printed,  dirtu'ted  the  Deputy-Clerk  ofthe 
Crown  to  allow  the  jury  to  refer  to  the  printed  version.  IMie 
Deputy-Clerk  of  the  Crown,   howe\er,  by  inadvertence,  per- 
niitted  the  jury  to  take  into  their  rooni  the  entire  newspaper, 
which  also  contained   a  x'eport  of  the  évidence.    Mr.  Justice 
Druniinond  exprossed  lus  regret  at  the  inadvertence,  and  ins- 
tructed  the  jury  as  to  the  nature  of  the  indictment.  The  jury 
having  retired,   the  counsel   for   prisoner,  Messrs.  Devlin  and 
Kerr,  reijuested  tlie  Court  to  direct  the  statement  of  the  jury 
respecting  the  news])apt'r  to  be  recorded  on  the  minutes. 

DrummoNI),  j.  :  No  such  tliing  was  ever  known  in  Kngland 
or  hère  as  to  record  .statements  n)ade  by  the  jury.  The  appli- 
cation i:ï  refused. 

The  jury  having  eonie  into  Court  again  vvith  a  verdict  of 
Giii.lfy,  the  prisoner's  counsel  renewed  their  application. 

Devlin.  How  can  we  bring  the  matter  up  again,  or  obtain 
the  opi"^  on  of  otherjudges,  unle.ss  the  statement  of  the  jury 
be  n  .iorded  on  the  minutes  ? 

Drummond,  j.  :  That  is  for  you  to  consider.  The  Court  re- 
jects  the  application.  (4  L.  C.  L.  J.,  p.  41.) 
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WRIT  OF  ERROR. 

In  THE  Court  ok  Queen's  Bench,  Appeal  Si  de. 

Montréal,  7th  Septeiuber,  18()!). 

Coram  Duval,  C.J.,  Caron,  J.,  Badcîley,  J.,  Monk,  J., 

RoHERT  NoTMAN,  Plaintiff  in  Eiror,  <ind  The  Queen,  Défen- 
dant in  EiTor. 

Held  :  That  ihe  Court  of  Queen's  Bench  sitting  in  Ap{)eal  cannot 
grant  a  writ  of  error  in  a  criminal  case,  withoutthe  fiatof  the  Attorney 
-General. 

The  Plaintitf  in  error,  Robert  Notnian,  was,  on  the  22nd 
April,  1868,  convicted,  upon  an  indictnient  charging  that  he 
had  "  feloniously  counselled,  procured  and  eoininanded  a  per- 
"  son  to  adininister  a  noxious  thing,  vvith  intent  to  procure  a 
"  miscarriage."   After  the  prisoner  had  been  sentenced,  an  ap- 

!)lication  was  inade,  on  his  behalf,  to  tlie  Attorney  (ieneral, 
'or  his  fiât  for  a  writ  of  error,  the  application  being  founded 
on  the  allégation  that,  while  the  Jury  were  delibeniting  upon 
the  verdict,  a  copy  of  the  Montréal  Herald  newspaper,  con- 
taining  a  partial  report  of  the  évidence  adduced  at  the  trial, 
had  been  handed  to  the  Jury  by  an  officer  of  the  Court.  The 
Attorney  General  refused  the  application,  because  it  did  not 
appear  of  record  that  such  communication  to  the  Jury  had 
taken  place. 

MoNK,  J.,  (dissenting)  :  Tins  case  is  one  of  considérable  im- 
portance, but  one  which,  in  niy  opinion,  admits  of  very  little 
doubt  or  discussion.  I  hâve  the  misfortuno  to  «lissent  from 
the  judgment  about  to  be  rendered  l)y  the  Court;  and, 
although  I  entertain  the  opinion  tlmt  the  case  niay  be  very 
brietly  dispoaed  of,  yet,  the  presumption  is  that  I  am  in  error. 
The  iirst  point  to  be  determined  is  whether  this  Court  has 
the  power  to  issue  a  writ  of  error,  in  criminal  ca.ses.  atter  the 
refusai  bj-  the  Attorney  (Jeneral  to  allow  such  writ.  As  I  un- 
derstand  our  law,  the  case  does  not  admit  of  the  slightest  dif- 
ticulty.  In  the  Consolidated  Statutes  of  Lower  Canada,  cap. 
77,  sec.  50,  is  to  be  found  the  foUowing  enactment  :  "  The 
Court  of  Queen's  Bench  sitting  in  appeal  and  error  shall  be  a 
Court  of  Error  in  criminal  as  well  as  in  civil  cases,  and  shall 
hâve  jurisdiction  in  error  in  ail  criminal  cases  l)efore  the  said 
Court  on  the  Crown  side  thereof ,  or  before  any  Court  of  Oyer 
and  Terminer,  or  Court  of  Quarter  Sessions  ;  and  the  writ  of 
error  shall  operate  a  stay  of  exécution  of  the  judgnlent  of  the 
Court  below."  By  another  clause  (03)  it  is  enacted.  "  If  in 
any    criminal  case  eitlier  reserved    as   aforesaid  or  brought 
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before  it  by  writ  of  error,  the  Court  of  Queen's  Bench  is 
of  opinion  that  the  conviction  was  bad  t'roni  some  cause  not 
depending  upon  the  mérita  of  the  case,  it  niay  by  its  judg- 
ment  declai-e  the  sanie,  and  direct  that  the  party  convicted 
be  tried  again,  as  if  no  trial  had  been  had  in  such  case." 
Now,  it  is  the  practice  in  England,  and  it  has  been  so  liere, 
for  parties  aggrieved  to  apply  to  tlie  Attorney  General  for  his 
Jiat  for  a  writ  of  error.  There  is  no  positive  law  hère  for  that 
practice,  it  is  a  uSage  which  we  are  supposed  to  hâve  received 
iroin  England,  and  whatever  may  be  the  force  of  that  usage 
in  the  Old  Country,  I  cannot,  for  a  moment,  suppose  that  the 
authority  of  the  Attorney  (Jeneral,  in  cases  of  error,  should  so 
far  supersede  the  powers  of  this  Court,  that,  in  any  case 
where  he  has  refused  a,  fiât  for  a  writ  of  error,  we  should  be 
powerless,  as  a  Court  of  Error.  The  Attorney  General,  who  is 
tlie  public  prosecutor,  would,  in  this  view  of  the  law,  be  hini- 
self  the  sole  judge  whether  a  case  should  or  should  not  be 
reviewed  in  eri'or  by  this  Court.  There  would  be  a  judicial 
authority  in  this  very  matter  higher  than  we  possess.  It  is 
hardly  crédible  that  such  a  pretension  should  be  seriously 
eutertained,  unless  we  had  express  law  modifying  the  juris- 
diction  of  this  Court,  antl  conferring  upon  the  Attorney 
(Jeneral,  for  the  time  being,  judicial  powers,  froiu  the  exercise 
of  which  there  is  no  appeal,  and  against  who.se  décisions,  if 
erroneous,  there  is  no  reniedy.  We  hâve  no  such  law  and,  for 
•  my  part,  I  cjinnot  abdicate  the  powers  with  which  this  Court 
is  vested,  upon  a  mère  usage  as  it  i>btains  in  Ensfland.  It  is 
scarcely  necessary  to  dwell  at  greater  iength  on  this  subject, 
it  is  too  plain  to  admit  of  doubt  as  1  view  the  law.  If  we  hâve 
jurisdiction  in  error  in  criminal  cases,  parties  aggrieved  by 
décisions  affecting  their  lives  and  liberty  must  hâve  some 
means  of  redi'ess  independent  of  the  caprice,  or  even  the  con- 
scientious  décisions  of  an  Attorney  General.  It  is  my  opinion, 
when  he  refuses  to  grant  hia  fuit,  this  Court  may  order  a  writ 
to  issue,  if  we  should  tind  that  there  has  V)een  manifest  error 
in  the  Court  below.  Then,  as  to  the  ({uestion  whether  a 
prima  facie  case  has  been  made  out,  there  can  be  no  doubt. 
When  the  case  is  brought  up  on  the  merits,  a  new  complexion 
may  be  given  to  the  facts  ;  but  it  does  appear  to  me  that  an 
irregularity  so  grave  as  that  alleged,  and  occurring  in  a  trial 
for  felony,  should  l)e  enquired  into  by  this  Couru 

Badoley,  J.  :  The  wording  of  the  statute  says,  this  Court 
shall  be  a  Court  of  Error  for  civil  as  well  as  for  criminal 
matters.  It  does  not,  in  fact,  so  far  as  criminal  matters  are 
concerned,  give  any  more  power  than  the  Court  had  before, 
nor  does  it  confer  an  absolute  independent  power,  intended  to 
supersede  the  practice  connected  with  criminal  law.  It  merely 
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fU'claros  tliat  thif  coiistituted  Court  oF  Queen's  Bcncli  sluill 
havo  the  same  jirivile^o  as  a  Court  of  Error.  L(!t  us  look  at 
the  constitUL-nts  of  tlie  C'ourt  ot'  Queen's  Bench  or  Kiufjf's 
Bench  an  it  was  in  olden  time.  The  Knglish  criniinal  lavv 
introduced  in  the  Act  of  1774  was  given  to  us  in  toto,  in  Inw 
as  well  lia  m  pnictico,  Jis  it  existed  in  Kuf^land  at  tliat  tinie, 
and  th (ire  is  notliin^  in  the  suhsecjut'nt  legishition,  or  in  the 
existing  jnrisprudenc»)  of  this  country,  whicli  ^oe>  to  aholish 
the  practice  which  was  thon  introduced.  The  Act  of  1774 
inti'oduced  the  English  hiw  bodily  as  it  existed  at  that  time. 
We  must,  upon  tliis  occa.sion,  examine  the  practice,  in  rehition 
to  the  body  ot'  the  crinùnal  hiw.  It  would  hâve  been  idle  to 
give  ua  that  criminal  law  and  not  the  practice  under  the  law. 
Procédure  is  equally  as  important  in  criminal  law  as  in  civil 
law.  I  think  tliis  is  too  plain  to  recjuire  elaborate  discussion. 
Looking  then,  into  our  statute  law,  we  Hnd  the  Act  of  I7i)4, 
whi^reby  the  Courts  were  separately  established  in  each 
district,  t"or  judieial  purposes,  and  the  then  Court  of  Kinf>'s 
Bench  having  ail  the  powers  and  authority  oi'  criminal  law 
in  Kngland.  The  criminal  law  of  England  was  distinctly  con- 
finned  and  atHrmed  by  the  Act  of  1794,  and  the  practice,  under 
that  law,  was  also  by  that  Act  specially  aftirmed.  Our  provin- 
cial-législation has  only  moditicd  our  criminal  practictî  by 
adopting  the  amended  and  improved  practice  of  England,  V)Ut 
this  moditicati(m  does  not  touch  upon  the  point  connected  with 
thia  case.  The  application  for  a  vvrit  of  error  mu.st  be  accom- 
panied  by  the  iiat  of  the  Attorney  Ceneral,  which  is  wanting 
hère.  It  may  hâve  been  refused,  and  that  high  officei-  had  a 
légal  right  to  exercise  hi:^  discrétion  or  authority  under  the 
law  of  England  and  refuse  bis  signature  to  such  un  application. 
We  hâve  nothing  to  do  witli  the  discrétion  of  the  Attorney 
General,  wo  cannot  control  him  or  compel  him  to  put  bis 
signature  to  an  application  for  a  writ  of  error.  He  is  tlie 
repre.sentative  of  the  prérogative  of  the  Crown  and,  when 
présent,  is  the  only  ])erson  capable  of  advising  the  Ci'own  as 
to  the  exercise  of  its  prei'ogative  in  case  of  sucli  an  application. 
There  is  no  absolute  power  in  this  Court  to  set  aside  the  judg- 
n\ent,  the  punishment  of  which  is  already  in  part  enforce(] 
and  is  being  enforced  upon  the  appL'cant  in  this  instance. 
This  prérogative  power  of  the  Attorney  Ceneral  is  one  that 
the  Court  cannot  interfère  with,  and  this  lirings  me  to  the 
point  to  consider  what  is  the  practice  in  Englancl  in  a  niattt-r 
of  this  kind.  Froin  the  long  period  from  1774  down  to  lS(i(i, 
when  the  last  application  of  this  kind  was  luade  to  and  refus- 
etl  by  the  Court  of  Queens  Bench  in  England,  we  find  tlu' 
same  uniform  and  consistent  practice,  through  ail  the  varions 
changes  of  individual  judges  constituting  that  Court,  and  we 
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never  Hiid  a  change  with  référence  to  the  necessity  of  obfcain- 
ing  the  tint  ot*  the  Attorney  (ieivral  in  the  niatter  of  snch  an 
application  for  a  writ  of  error.  We  tind  that  I^)rti  Manstield, 
and  1  need  not  go  farther  than  I^ord  Manstield,  for  no  one 
enlightened  the  bench  more  than  he,  refuaed  an  application 
for  a  writ  of  error  which  had  not  the  tiat  of  the  Attorney 
(ieneral,  and  other  Chief  Justices  of  eniinence  hâve  followed 
hiin,  giving  the  sanie  judgment,  and  they  hâve  been  supported 
by  the  Frivy  Council,  which  has  given  siniilar  décisions  on 
two  or  three  différent  occasions,  a  Court  constituted  by  two 
or  three  différent  sets  of  judges  ail  agreeing  as  to  the  necessity 
of  having  the  fiat  of  the  Attorney  General  to  the  application. 
It  would  not  do  tor  us  to  run  counter  to  our  final  appellate 
jurisdiction.  What  would  be  the  use  or  comnion  sensé  of  our' 
undertaking  to  assume  an  authority  counter  to  English 
criiuinal  practice,  and  independent  of  the  décisions  of  our  own 
Court,  recorded  over  and  over  again,  with  référence  to  the 
necessity  of  thia  tiat.  We  should  merely  stultify  ourselves  in 
the  eyes  of  England.  It  seenis  to  me  i-:o  utterly  inipo-ssible  to 
allow  this  claini  before  this  court  for  a  writ  of  error,  that  it  is 
unnecessary  for  me  to  enforce  my  opinion  by  further  citations. 
I  do  not  want  to  touch  the  merits  of  the  case.  I  must  conf«'Ss 
that  I  entertain  very  heterodox  opinions  with  référence  to  the 
])ower  of  the  Court  of  Queen's  Pîench,  to  grant  a  new  trial  in  ' 
Canada,  in  trials  for  felony  but  that  is  a  very  différent  thing 
from  the  présent  matter,  in  which  as  I  hâve  already  said  we 
rc(juire  the  Hat  of  the  Attorney  (îeneral  to  tlie  application. 
Whether  this  practice  shall  be  continued  or  not,  I  do  not  pré- 
tend to  say,  that  is  for  the  Législature  to  décide,  but  I  caimot 
favour  this  application  ;  it  would  be  contravening  the  law, 
and  in  fact  putting  this  Court  in  direct  antagonism  with  the 
jurisprudence  and  décisions  of  our  own  Suprême  appellate 
controlling  Court,  which  we  are  bound  to  submit  to. 

J)UVAL,  C.  J.  :  T  do  not  sit  hère  to  judge  whether  the  law  is 
right  or  wrong.  If  the  law  is  wrong,  let  the  Législature  inter- 
fère. At  présent  it  is  an  incontestable  fact  that  therc  has  not 
been  a  single  application  of  this  kind  granted  in  England,  but 
ail  hâve  been  positively  refused.  In  the  la.st  case  (O'Byrne) 
the  Coui't  did  not  grant  the  writ,  but  it  abstained  from  ex- 
])ressing  any  o])inion  npon  it.  Ts'ovv,  we  hâve  no  new  law  upon 
the  subject.  What  do  our  statutes  say  I  They  make  no  excep- 
tion from  the  jurisprudence  of  England,  and  if  our  Législature 
thought  this  power  of  granting  a  writ  of  error  should  be 
retained,  it  would  hâve  said  so  in  constituting  this  court  a 
court  of  error,  it  would  bave  enacted  that  this  court  should 
bave  the  power  to  issue  a  writ  without  the  consent  of  the 
Attorney  General.  It  has  said  no  such  thing.  If  this  wi-it  M'ere 
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granted  vvit'aout  rcf^ard  to  En^lish  procédure,  the  resuit  would 
be  that  every  colonial  jud^cf  would  introùuce  new  laws,  and  in 
the  course  ot'  five  or  six  years  the  criininal  law  of  England  as 
it  now  applies  to  this  country  would  be  entirely  changed.  There 
would  be  new  trials  out  of  evcry  case,  accordin|if  to  the  opi- 
nion oi'  the  judge  presiding  at  the  moment.  Is  it  not  better  to 
refer  to  the  Knglish  law,  a:id  t'ollow  the  rule  l»y  which  thèse 
applications  hâve  been  refused  over  and  over  again.  I  do  not 
speak  upon  the  îiicrits  of  the  case.  If  a  paper  was  improperly 
introduced  to  the  jury,  the  person  introducing  it  should  be 
held  responsible.  If  the  Jury  w.Mit<Kl  information  they  should 
hâve  corne  to  the  Court  for  it  and  io  no  one  else.  I  do  not 
want  to  expre.ss  an  opinion  censuring  what  Mr.  Devlin  lias 
been  pleasedtocall  gross  irregularit^'^  of  proceeding.  The  déci- 
sion of  the  law  of  England  is  before  me  and  I  will  look  at  that. 
T)^'  décisions  of  the  law  of  England  are  ample  upon  the  sub- 
i,nd  I  do  not  see  the  necessity  of  travelling  ail  over 
'•  ,  and  other  parts  of  the  Continent  and  every  one  of  the 
thirty-one  United  States,  for  the  purpose  of  finding  a  décision 
favonrablc  to  the  application.  Incriminai  nmtters,  foreign  law 
sho:  \  no  '  brought  before  the  Court.  When  I  want  author- 
ity  in  thi^'  t^-.  >j!tr/  I  can  find  it  in  the  English  law,  and  if  it 
is  not  there  the  Legislatun;  .should  be  advised  to  interfère. 
The  sooner,  in  such  cases,  the  Judges  request  the  Législature 
to  interfère  the  better. 

Thejudgment  wfus  as  follows:  "  Having  heard  counsel,  as 
wellon  behalf  of  the  prisoner  as  for  the  C'rown,  on  the  said 
Robert  Notman's  pétition  for  a  wi'it  of  error,  and  due  délibér- 
ation on  the  same  being  had,  it  isordered  that  the  said  Robert 
Notnian  take  nothing  by  lus  .said  pétition."  MoNK,  J.,  dis- 
senting.   (13  J.,  p.  255.) 

R  Devlin,  for  the  Petitioner. 

TiiE  Attokxey  (îexehak,  for  the  Crown. 
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EZAMniATION  OF  WITHESS  ABOUT  TO  LEAVE. 

Sui'ERioH  Court,  Montréal,  28rd  S^teinlmr,  1809. 

'        Corem  Torrance,  J. 

MoLsoN  VN.  The  MorsiE  Company,  and  Dufresne,  Opposant, 
and  The  Plaintifk  Contehtino. 

Ileld  :  That,  iii  a  mattcr  of  urjieiicy.  under  tbe  C.  C.  P.  art.  240,  notice 
given  tlm  previons  evenini;,  for  the  following  morningi  is  sufticient. 

'Jnd.  ïhat  an  aflidavit  to  the  effect  that  a  witness  was,  the  next  even- 
ing,  to  leave  for  the  Moimc,  a  distanco  of  ôOO  miles  from  Montréal,  with 
which  tliero  wus  no  regnhir  conimmticaiion,  that  he  would  be  there  at 
least  a  inonth,  and  that,  on  his  rotnrn,  lie  proposed  to  set  off  for  the 
United  iStates,  to  remain  there  an  indefinite  time,  is  sutticient  to  justify 
an  order  for  the  immédiate  exanilnation  of  the  witness,  under  C  C.  P. 
art.  240. 

ToRKANCE,  J.  :  The  cuse  i.s  inscribed  for  évidence  and  heur- 
inj;,  on  the  contestation  rai.sed  by  Plaintifï  to  the  opposition, 
for  the  25th  inst.,  and  Opposant  applies,  supportée!  by  atîida- 
vit,  to  be  allowed,  under  the  provisions  of  C.  C.  P.  art.  240,  to 
examine  a  witne.ss,  who  is  to  leave  for  the  River  Moisie,  sev- 
eral  hundred  miles  distant,  this  evening,  to  remain  there  a 
month  and,  afterwards,  to  proceed  forthwith  to  the  United 
States.  The  Plaintiff  objects  :  Ist.  That  the  circumstances  do 
not  justify  the  application  on  its  inerits  under  the'fcode  ;  and 
2nd.  That  he  bas  not  had  "  due  notice  "  required  by  the  code. 
On  the  fir.st  objection,  the  Court  thinks  that  substantial  just- 
ice re(iuires  that  the  application  should  be  granted.  As  to  the 
notice,  the  circumstances  are  sueh,  that  short  notice  like  the 
présent  should  be  allowed  in  the  présent  case,  which  is  an 
exceptional  one  like  many  similar  applications.  Pétition 
granted.  {Vi  J.,  p.  255.) 

RricHiE,  Morris  and  Rose,  for  Plaintiff. 

DouTiiE,  DoiJTRE  and  Doutre,  for  Opposant,  Petitioner. 
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TRIAL  FOR  FELONT.-STAND  ASIDE. 

CoiRT  OK  Queen's  Bench,  Montréal,  lOth  September,  1869. 

Corani  Duval,  C.  J.,  Caron,  J.,  Drttmmond,  .T., 
HAntiLEV,  J.,  and  Monk,  J. 

The  Queen  vu.  Martin  Lacombe. 

Held:  That,  on  a  trial  for  a  felony,  the  (Yown  may,  without  shewing 
cauHe,  direct  a  jurer,  on  his  mime  being  called  by  the  cierk  to  the  (,'ourt, 
"  to  stand  anide,"  and,  on  tbe  panel  being  read  over  a  secoml  time,  may, 
withont  shewing  cause  for  challenge,  direct  tbe  same  juror  to  stand 
aside  a  second  time,  and  so  on,  till  tbe  panel  is  exhausted,  i.  c,  tiil  it 
appearfl  that  a  jury  cannot  be  got  withont  aucb  juror. 
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A  case  Wfis  rostM'ved  by  Mr.  Justice  Mackay,  wliile  prosidiDji; 
ut  tlii'  QiU't'ii's  Hciu'li,  Crown  sidc,  at  Ste  Sel;t)la.stii|U(',  in  tlic 
July  tenu,  IH()!)^a.s  follows  :  IiuUctinevt  for  Arsou.  "The 
prisotier  wus  trieil  het'ore  nie,  on  the  'M'd  and  ôtli  July,  I.S()!), 
at  the  terui  ot'  the  (^ourt  ot'  Queen's  Bencli.  Crown  side,  then 
bein^'  held  at  Ste.  ScholaHti(|ue,  Di*:!trict  of  Terrebonne.  At  the 
eotnnienceinent  ol'  tlie  trial,  on  the  8rd  ot'  July,  while  the  pett}' 
jury  was  beinjij  i'ornied  and  the  jurors  called  for  this  trial, 
nunibers  of  jurors  wei'e  ordt.'red  to  '  stand  aside  '  on  the  prayer 
oï  the  Crc»wn  Pro.secutor.  So  niany  jurors  had  been  so  inade 
'  stand  aside  ',  and  so  niany  had  been  challenged  pereniptovily 
by  the  pri,soner  that,  before  a  compliîte  jury  was  fornied,  the 
wlK)le  list  was  gone  through  onee  ;  resort  luuJ  then  to  be  to 
thosie  whojust  before  had  been  niade  '  stajid  aside',  1  ordered 
tlu'iu  to  be  called  in  onler.  On  the  first  of  thèse,  naniely 
Adolphe  Masson,  being  called,  he  answered  and  was  advan- 
cing  to  the  jury  box,  when  he  was  ordered  to  '.stand  asi(je  ' 
by  the  Crown  Prosecutor  :  the  prisoner's  counsel  objecti'd, 
insisting  that  Mas.son  should  be  sworn,  unless  the  Crown  had 
cause  for  ehallengin^  hiin  and  «lid  then  state  sufficient  cause. 
This  the  Crown  refused  to  (k).  I  ruled  in  favor  of  the  Crown 
and  Masson  was  ordered  to  '  stand  aside  ',  and  he  was  not 
sworn.  (Jthei's  were  called  afterwards,  sworn,  and  the  trial 
jn-oceeded.  l  intimated  at  the  tiuie,  that,  in  the  event  of  the 
prisoner's  bein^  convicted,  I  would  state  a  case,  and  reserve 
for  the  Court,  in  terni,  tosay  whether  iny  ruling  just  referred 
to,  to  wit,  by  which  Masson  was  excluded  from  the  jury,  was 
cori-ett  and  légal,  or  was  erroneous.  The  prisoner  was  con- 
victed on  the  5th  of  July,  and  sentenced  to  be  iinpri.soned  for 
five  years  in  the  Provincial  Penitentiary,  where,  I  believe,  ho 
is  at  the  présent  tiuie.  The  opinion  of  the  Honorable  Judges 
of  the  Court  of  Queen's  Bench  is  rec|uested,  as  to  whether  the 
conviction  of  Lacoinbe,  the  prisoner,  is  to  be  niaintained,  under 
the  circuinstances.  Was  the  ordering  of  Adolphe  Masson  to 
stand  aside  propei'  and  légal  ?  It  will,  of  course,  hâve  been 
observed  tluit  Masson  was  twice  niade  ' -stand  aside ',  but  it 
was  not  difficult  to  forni  a  Jury  without  hini,  for  sevei-al 
others  were  in  attendance." 

]3iUMM()Nl),  J.,  dissenting,  after  reading  the  case  .stated  for 
the  Court,  said  :  The  question  is,  was  the  ordei'  to  stand  aside 
a  second  tinie,  légal  ?  It  is  said  that  the  custoni  bas  been 
ailopted  hei'e  of  oi'dering  jui'ors  to  stand  aside,  and  that  the 
Judges  ))residing  hâve  perniitted  the  practice.  I  never  heard 
the  Word»  'stand  aside  '  used,  in  former  tinie,  in  our  Courts. 
Mr.  Schiller,  Deputy  Clerk  of  the  Crown,  says  be  never  heard 
of  it,  till  the  tinie  of  the  Blo.ssoni  case.  Mr.  Delisle,  lato  Clerk 
of  the  Crown,  writes  to  the  following  efïect  :  If  the  paqel  was 
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cxliimsteil,  tilt'  ('rowii  wasoillcil  (tu  toi'ivc  irrounds.anil  tlicii 
tliosc  onlcrt'd  tostaml  iisitlt.'  wciitin.  '  iStiiiid  asidc  ',  T  \\o\(\  tlio 
saille  us  "  t'IittlU'ii^o  "  wlicn  tlu'  panel  is  exliausted.  The  Crown 
ProHccutiU"  iiiust  tlieti  sliew  cause,  and  I  hold  tliat  the  panel  is 
exliausted,  as  soon  as  tlie  (Merk  of  tlie  Court  ceases  to  call  tlie 
naines  of  jurors.  I  aiiiof  opinion  tliat  no  juror  can  lie  ordered 
to  stand  aside  a  second  tinie,  and  tliat  tlie  proceedings  in  tliis 
case  were  irre^ulnr,  as  tlie  Crown  should  liave  been  retiuired 
to  atate  tlie  objection  to  Masson,  when  bis  naine  was  calle<l 
the  second  tinie. 

MoXK,  J.  :  Tliis  is  a  very  plain  case,  and  I  bave  no  doubt 
wliatever.  Ft  was  the  practice  t'oniierly,  in  tbis  district,  to  '  cbal- 
lenjre,'  but  the  challenge  was  not  tried  iniinediately  ;  it  was 
tried  only  when  it  was  t'ound  tliat  a  jury  coiild  notbe  obtained 
witbout  doinj];  so.  When  the  word  '  challenfco  "  Avas  used  hy  the 
Crown  Prosecutor,  it  siniply  nieant  "stand  aside"  till  \ve  see 
whether  a  jury  can  be  obtained  or  hot.  Tlien  it  becaine  the  prac- 
ti-je,  instead  oi;'  using  the  word  challenge  (which  nieant  no  more 
tlian  "  wait")  to  say  "  stand  aside.  "  I  know  that  in  iny  time 
such  was  the  fact.  Now,  in  the  case  bei'ore  us,  the  Judge  says 
the  list  was  called  over  once  and  it  is  contended  that  calling 
the  list  over  once  is  exhausting  the  panel.  I  am  of  opinion 
that  readin<î  the  list  over  once  was  not  exhausting  the 
panel,  and  that  if  the  challenge  liad  been  tried  before  calling 
the  list  over  again,  it  would  bave  been  ])ivniature.  But  we  bave 
more  in  tbis  case.  The  judge  at  the  end  of  the  re.served  Ciise 
says:  Jt  was  unnecessary  that  the  Crown  should  be  cii/leil 
upon  to  assign  cause  for  the  challenge,  beeau.se  a  jury  could 
be  got  witbout  it.  I  know  as  a  niattei'  of  fact  from  long 
expérience,  that  sueh  lias  been  the  practice  for  over  tliirty 
yearSj  the  only  différence  btîing  that  forinerly  the  word  chal- 
lenger was  used  instejid  of  "  stand  aside."  T'he  Court  is  not  to 
be  fettered  by  the.se  little  distinctions. 

C.\U0N,  J.,  oVtserved  that  the  practice  in  the  district  of 
Québec  w'as  the  saine  as  that  stated  by  Mr.  Justice  MoNK. 
Arclibold  says  :  The  panel  is  not  to  be  considered  gone  through 
till  it  bas  been  called  over  not  once,  but  exliausted. 

H.\l)(ii,EV.  J.  :  l  tbiiik  the  décision  of  Mr.  Justice  Mackay  is 
jierfectly  sustaiiK'd  by  the  law  and  the  practice  of  the  Court. 
To  prétend  a  niis-tiial  in  such  a  case  is  absurd,  btcause  ail  the 
jurors  on  the  panel  are  good  jurors  to  try  the  ca.se  until  distjual- 
itied  by  the  etiect  of  a  challenge  tluly  estal)lished.  The  direction 
to  "stand  aside"  is  not  in  fact  a  challenge.  In  order  to  as  certain 
whether  a  challenge  is  a  good  challenge,  it  mu.st  be  so  found 
by  tritu's  ;  and  it  is  to  avoid  ail  tlKïdelay  and  interruption 
that  would  be  thereby  occasioned,  that  tbis  practice  of  direct 
iiig  a  juror  to  stand  aside  bas  been  adopted  und  followed  for 
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yeax'H.  See  cnse  ut  Mansul,  wliere  the  décisions  and  practice 
since  the  tirne  of  Edward  I  ntay  be  found. 

DiiVAL,  C.  .T.:  I  fully  concur  in  tlu^  judfînient.  "In  order 
tliat  the  int|U(!st  be  not  untaken  "  are  the  words  in  the  Statute 
of  Kdward  1. 

The  judgnicnt  was  as  t'oMows  :  "  The  reserved  case  bein^ 
called  for  hearin^,  Mr.  Piché  (jn  behalf  of  the  Crown  and  the 
Hon.  Mr.  Dorion  on  behalf  of  the  prisonner  appeared  and  were 
heard,  whereiipon,  after  due  «leliberation  had  on  the  case 
transniitted  to  this  Court,  from  the  Court  of  Quoen's  Bench 
sitting  on  the  crown  siih;,  at  Ste.  Scholasti(|Ue,  for  the  district 
of  Teri'ebonne,  it  is  considered  and  adjudfred.  and  tinally 
determined,  by  the  Court  now  hère,  that  an  entry  be  niadeon 
the  record  of  the  fact  tliat,  in  the  opinion  of  the  this  Court, 
tlie  proceedings  had  and  taken  by  the  said  (^)urt  at  Ste. 
Shohistique  are  rejjular  and  sufïicient  in  law  to  justify  the 
verdict  rendered,  and  that  no  reason  hath  been  assigned,  by 
and  on  behalf  of  Laconibe,  .»<utficient  to  set  aside  the  final 
sentence  and  judgnient  on  the  indictnient  in  this  cause.  It  is 
therefore  ordered  that  the  said  judgn>ent  be,  and  the  sanie  is 
hereby  artirined,  and  that  it  do  stand  in  full  force  and  eff'ect." 
(13  J.,  p.  259.) 

E.  IT.  PicHi^:,  Q.  C.,for  the  Crown. 

Hon.  A.  A.  Dorion,  Q.  C,  for  the  prisonor. 


RENONCIATION  TO  DOWER  HT  WIFE. 

Court  ov  Queen's  Bench,    Montréal,   9th  March,   1869. 

Corani  Duval,  C.  J.,  Cakon.  J.,  Badglev,  J.,  Monk,  J., 

Mackay,  a.  j. 

Dufresnav,  Intervenintç  party   in  Court  below,  Appellant, 
and  ArmstroN(j,  Plaintif!' in  Court  below,  Respondent. 

Hcld  :  1.  That  a  wife  néparif  de  bien»  may  legally  renoutice  to  the 
ciistomary  dower  of  herself  and  children,  after  the  pro|)erty  affected 
with  the  dower  has  been  sold  par  décret. 

2.  That  a  wife  iiiay  lejjally  renounce  to  dower,  iinder  authority  ot  a 
.Tndge,  when  her  husband  i.s  interdicted  for  insanity.  (1) 

This  was  an  appeal  from  a  judgment  rendered  in  the  Supe- 
rior  Court,  at  Montréal,  by  the  Hon.  Justice  Mondelet,  on 
the  28th  December,  18G7,  disinissing  the  contestation  by 
Appellant  of  a  report  of  collocation  and  distribution.  The 
Appellant  was  the  wife  of  Défendant  in  the  case  in  the  Court 

(I)  V.  art.  1444  C.  C. 
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below,  wliosi'  propcrty  liatl  Ix't'ii  sold  liy  thc  sheriH"  nn'lcr  tlu- 
ex«!CUtion  tlierein   issued,  ami  tlu'  ohjt'ft  of  lier  coiitt'statioii 
was  to  hâve  a  renunciation  t<>  the  customary  dower  of  hcrself 
and  cliildren   which   shc   liad  inade,   after  tlie  property   was 
sold,  set  aside.  The  Appt'llaiit's  hushand  was  uiider  interdic- 
tion  for  insanity  at  the  tiine  tlie  renunciation  was  ujade,  and 
she   was  in  conse(|Uence  spccially  authorized    Ity  u  judge  to 
nuike  the  renunciation.  The  t'ollowin^  was  the  Judfjfnient  ap- 
pealed  from  •  "  Considérant  que  l'Intervenante,  Marie  Anjrt'li- 
"que  Dufresn.  y,  n'a  pas  prouvé  les  alléjnrués  de  sa  contestation 
"  et,  nommément,  qu'elle  ait  été,  par  erreur  ou  fraude, induite  à 
"renoncer  au  douaire  coutunuer,  pour  t'Ile-méine  tît  ses  enfants, 
"  commi!  elle  l'a  fait  par  acte  de  renonciation  en  date  du  28  jan- 
"  vier,  1MG5,  à  Berthier,  re(,'U  devant  J.  ().  Chalut  et  confrère,  no- 
'  taire»,  comme  appert  à  icelui.  C'onsidérant  que  l'Intervenante 
"  a,  au  contraire,  après  y  avoir  été  dûment  autoi-isée,  renoncé  au- 
"  dit  douaire  coutunuer  pour  elle-même  et  ses  enfants,  pour 
"  bonne  et  valables  causes,  et  que  ladite  renonciation  a  été  faite 
"  lépilenient  et  librement.  Considéi'ant,  partant,  (|Ue,  vu  la  léga- 
"  litt    et  suffi.sance  de  ladite  renonciation   faite  par  l'Interve- 
"  nante,  cette  dernière  est  sans  intérêt  à  contester  l'ordre  de  col- 
"  location  et  distribution,  quant  à  ce  qui  a  rapport  au.x  sommes 
"  d'argent  y  accordées  à  David    M.  Arn)stron<j,    et  f|u'à  cet 
"  égard,  la  contestation  de  l'Intervenante  est  mal  fondée  :  cette 
'•  Cour  la  déboute,  avec  dépens,  et  adjuge  et  ordonne  (jue  l'or- 
"  dre  de  collocation  et  distribution,  en  autant  »jue   David    M. 
"  Armstrong  y  est  colloque,  soit  et  il  est  homologué,  le   tt)ut 
"avec  dépens  contre  Marie  Angélique  Dufresnay."  In  appeal, 
several  reasons  were  assigned  why  the  judgment  complained 
of  should  be  reversed.  The  5th  reason,  which  was  one  of  law, 
was  stated  as  follows  :  "  La  femme,  sépai'ée  de  biens,  ne  peut, 
son  mari  étant  insolvable  et  interdit  pour  aliénation  mentale, 
renoncer  à  son  douaire  coutumier,  sur  un  immeuble  du   mari, 
après  la  vente  forcée,  le  décret  de  tel  immeuble  :  or,  tel  est  le 
cas  ici  :  l'appelante  est  séparée  de  biens  tie  Louis  Boucher,  et  ce 
dernier,  lors  de  la  renonciation  était  notoirement  insolvable,  et 
lors  de  la  renonciation,  l'immeuble  affecté  au  di^naire  coutu- 
mier avait  été  décrété  depuis  longtemps  par  le  shérif.  La  sec- 
tion 52  du  chap.  37  des  S.  R.  du  Bas-Canada  n'a  pas,  h    notre 
humble  avis,  en  vue  de  permettre  à  la  femme  de   re;  (■■■.-.^•r  à 
son  douaire  sous  de  telles  circonstances  :  en  vertu  de  cette  sec- 
tion, une  femme  peut  fort  bien  renoncer  à  son  douaire  avec  le 
consentement  et  l'autorisation  de  son  rna/'i,  pour  faciliter  (t?j« 
aliénation  volontaire  du  mari,  ou  encore  pour   lui  aider  à 
contracter  un  emprunt  avanta</evj'  et  volontaire,  mais  lorsque 
le  mari  est  notoirement  insolvable,  que  la  fenmie  est  dûment 
séparée  de  biens,  cpi'elle  renonce,  sans  l'autori.sation  du  mari,  à 
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son  douair»^  coutiiniifi'  cxistiiiit  stii-  un  iiimit'ulih'  i|('ci-(^ti''  Forn'"- 
iin'nt  t't  »ipi('s  «m'il  II  ('t/'  lii'cri'tt'',  su  n-noiuMutiuii  |»rt'ntl,  des 
locs,  le  canictt'i'i'  d'un  cnj^'atrinncnt  ou  (Mutiotuicmcnt  prcdiilx'' 
par  la  si^ctioii  ôô  do  la  lui'inc  loi,  ob  so  trouve  ilK'j^al  »'t  nui  ;  la 
rcnoiiciatiot)  de  Mai'ic^  Ati^élitpie  Dul'rt^snay,  est  doue  illéj^alo 
l't  nulle.  Les  auteurs  de  notre  Code  ('ivil  ont  ainsi  iiiter[)rété 
ce  statut,  et  ciOui  de  I(S()2.  L'article  i44l{  pose  comme '>iMneipe 
(pl'aucune  aiiénatior»  du  mai'i  ne  pcMit  éteindi'e  le  douaire,  "  >!, 
i)i<>iii'<  <in'U  II  II  <nl.  ri'noiicliUioih  f.fpi'cxKc,  fonfortnéuit' 
l'di'fidi;  qtù  nuit,"  c'est-à-diro  l'article  I44-I'.  (  !ette  réseive 
noiis  seiidtle  eomport«'r  deux  choses  esst>ntielles  :  d'alionl,  une 
proliiltition  formelle  à  la  t'eriujui  de*  renoncer,  même  à  son 
propre  douaire,  droit  (pi'elle  avait  sous  l'ancien  droit  existant 
avant  l'ordoiuiance  des  hureaux  d'hypotliètpies  ;  en  second  lieu 
permission  à  t^llt»  ac(!ordée  de  n'iioii.'n'  lï  son  tloiioirr,  pourvu 
qu'elle  le  fasse  suivant  l'article  l-iH.  ("i' dernier  article  lui  |)(;r- 
met  "  ocpeii'biat  "  de  renoncer,  mais  dans  l'acte  même  par  lecpiel 
son  iiKii'i,  rcnil.  dllhif  on,  li  i/jxil/ihjiiif,  on.  por  un  acte,  (/.ifftl- 
rent  et  pi>HlJ.i'h:nt\  mais,  bien  entendu,  avec  le  consentemcuit  et 
la  participation  du  mari.  Kt  pourquoi  !'  Les  articles  1+4.5  et 
\\^{\  donnent  à  la  renonciatien  faite  suivant  l'article!  1+44 
l'ert'et  de  pui'<^er  l'innueulile  attecté,  même  du  douaire  des 
entants.  Le  contrtîpoids  à  ce  droit  illimité  do  renoncer  (pli, 
autrement,  serait  la  ruine  des  familles,  se  trouve  datis  l(>  '  - 
sentemeiit  et  la  participation  oliliijés  du  maiM,  soit  dans 
même  ou  il  vend,  aliène  ou  liyj)otliè(pie  jii'ivéïnent  et  \ . 
tairemriit,  ou  dans  l'acte  subsécpient  à  celui  où  il  consent  It 
vendre  ou  liyoothè<pier  volontairent  et  privément.  Dans  l'es- 
pèce actiielle,  la  renonciation  est  en  faveur  de  l'accpién'ur 
[l'adjudicataire  ('liampa<:fnel  qtii  n'a  jamais  demandé  cette 
renonciation.  Klle  a  été  faite  sans  (pie  le  mari  ait  vendu,  puis- 
(pi'il  a  été  exproprié,  t^t  sans  qu'il  ait  autorisé  sa  femme,  ni 
même  (pi'il  ait  été  partie  à  l'acte  de  renonciation.  La  renon- 
ciation de  la  femme  en  faveur  d'un  créancier  dont  l'hypo- 
thèipu^  aurait  été  acquise  .sans  le  concours  du  mari,  comme 
celle  créée  par  un  tiers,  avant  (pie  le  mari  (>ut  la  pro- 
priété, ou  celle  résultant  d'un  jut^emetit,  ne  serait  pas  dans  les 
termes  du  Statut  ;  il  faut  ^\\w  ce  soit  une  hypot1iè(pie  créée 
par  le  mari  :  de  même,  lorstjuc  la  renonciation  est  en  faveur  de 
l'ac(piéreur,  il  faut  cpie  le  mari  ait  vendu.  L'aiitorité  du  juj^e 
ne  ]ieut  suppléer  à  celle  du  mari,  jmrce  qu'il  ne  s'an;it  pas  d'un 
acte  ordinaire,  qui  n'attbcte  tp;e  les  intérêts  de  la  fenniie  seule, 
mais  hiiMi  ceux  de  la  femme  et  de  ses  enfants.  La  r(>gle  étant 
qu(!  le  .luge  ne  peut  autoriser  la  femme  (pie  pour  les  actes  qui 
n'art'ectent  (pio  ses  propres  biens,  et  non  ceux  qui  affectent  en 
même  ten)[)s,  les  intéi'êts  du  mari,  de  la  communauté  et  de  la 
famille.  Dcmolombo,  tonu;  4,  pages  îiU)  et  8l!S;  Bourjon,  tome 
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2,  |>ii;r,5  374-,  chii|i.  ll.sfuL.  1,  no.  7.  Lu  |Miuv(»ir  iiccorih*  »i  la 
t'fiiiiiii'  ilo  rciiDiu'i'i'  un  il()Uiiii'(>,  taiu  poiii'  i>lli>  (|iii>  pour  srs 
oiit'iiiits,  (tst  un  droit  i'\oi'liibaiib,  un  dcliors  iln  droit  commun, 
ot  ne  iloit  pas  tUn»  t'ttondu  aux  cas  (pii  ne  sont  pas  H|W'('ial»'- 
nu'iit  prôvus, 

Ht'.spondcnt's  autlioritics  :  l'otliicr,  Puis.  Mar,  'i.V'iS  ;  H 
l'and.  franc,  :{!)7,  N  ;  Fenct  -  l'othirr  sur  l'art.  222,  p.  ')7  ; 
C.  N.,  222  ;  4  D.MnolomlK'.  p.  820,  No.  24(1. 

(\\\H)S,  ,i.,din^tiUi-il  on  tim  i^rounil  tliat  rcnniKMatiotis  to 
do\v>'r  ('rt('(;ttîd  undt'r  tlic  provisio'is  nï  tli»?  Itt'<ristry  Ordi- 
nanro  must  \n\  strictiy  interprotcd  and  strictiy  contincd  to  tlie 
cases  specitied  in  the  i.iw.  In  tlie  présent  iiitanee,  tlie  pro- 
perty  liad  been  actually  '  'i,l)y  slieriffs  sale,  and  lie  was, 
tlierefore,  ot'  opinion,  thuo  renuneiation  to  dower,  on  such  a 
property,  eouid  not  (as  re^jarded  the  eluldren)  l>e  le^ally  made, 
under  tlio  j)rovisions  oi"  the  Ordinanee. 

Di'VAli,  C.  tl.,  for  tlu!  niajority  of  the  ('ourt,  said  that  the 
only  (juestion  hère  was  as  to  the  validity  ot'  t'ie  reininciation. 
There  could  hv  no  douht  that,  under  the  cireumstances,  the 
authorization  hy  the  .)udij;e  was  ()erfectly  lejjral.  And,  as  to 
the  t'nct  that  tlie  renunciati(Hi  had  been  made  after  the  pro- 
perty hnd  been  sold  hy  the  sheritt,  l\e  r  narked  that,  aeeord- 
inif  to  l'othier,  the  vciili'  fi)  jitsfirr  is  always  a  sale  in  the 
name  of  the  owner  and,  therefore,  the  cast*  is  the  same  as  it* 
the  sale  were  a  private  one.  'l'he  Court  was  of  opinion,  conse- 
quently,  to  continu  the  Jud;j;m<'iit  and,  at  the  santé  time, 
amend  it,  hy  strikint,'  out  that  pm  '  of  the  iud;.^meiit  of  distri- 
bution which  ordered  the  Respondent  to  ^^ive  security  to  the 
ndjudicatidir  a^ainst  the  dower,  which  had  been  evidently 
omitted  to  be  donc  by  a  clérical  error.  (  14  ./.,  p.  25.S.) 

MoussEAT  and  David,  l'or  A})pellant. 

LakueNAVK  and  Ahm.sthoni;,  for  Iles])ondent. 


INSnRANCE.-PRESCRIPTION. 

CouilT  OK  Queen's  liEN'cil,  Montréal,  !Hh  December,  istiii. 

Corain  Cakon,  .1  ,  Dkkmmond,  J.,  Uadoley,  J., 
l'ol.K'lTE,  J.  ml  hoc. 

Edwin  Couneij.,  IMaintirt'  in  Court  below,  Api)ellant.  <itul 
The  LivEHi'ooi,  .<r  London  Fuîe  &  \avv,  Insiuance  Co., 
Défendants  in  Court  below,  llespondiînts. 

llcld:  Tliut,  the  coïKlitioii  ondorsod  on  a  policy  of  iiisnraiice,  to  the 
elleiît,  thaï  iio  suit  or  action  sliull  bc  siistiiiiuiblo  for  thu  recovory  of 
any  daim  iniiler  tlie  policy,  unloss  coinineiiced  witliin  tlie  turm  of  12 
months  iiext  aftor  ttio  loss  sltiiU  liave  occnrred,  is  a  completo  bar  to  aiiy 
such  suit  or  action  iiifctiuued  after  ihe  lapse  of  tbatterm. 
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This  was  ail  iippt'nl  from  a  judifini^iit  of  tlu!  Supcrior  (V)nrt 
(  Mr.  .Iustif(-  MoNK  nrcsidiiiji)  rtMidcrod  iit  Montiviil,  on  tlic 
lOtli  of.Jnne,  18(î7,  (lisinissiiif;  Appi'llaiit/.s  action,  with  costs. 
TIr!  action  was  foundcd  on  R(>spond«uits'  policy  ot'  insuruicc, 
No.  r)25r)4M,  dattMl  the  lOtli  of  OctoluT,  I.S(;4,'l.y  wliicli  tlioy 
insnrcd,  nj^aiiist  accidents  l»y  tire,  cci'tain  propcrty  in  thc 
tovvnsliip  ot'  Farnhaui,  tlicn  owncd  l»y  William  'rrua.v,  nanicly  : 
On  thc  buildin<;  of  a  taïuicry,  includinf;  vats  tliercMii,  S()()()  : 
on  niaehincry  thcrcin,  S^TôO  ;  on  tlic  building  of  a  saw-niill, 
*I0()  ;  on  niaehincry  thcrcin,  '$'){).  In  ail,  81,500.  litisidcs  rccit- 
inj.;  thc  policy,  App«'llaiit,  m  his  déclaration,  allei^cd,  in  siih- 
.stancc,  that,  on  thc  lîlth  of  Noveniher,  I.S(i4,  thc  vvholc  of  thc 
insured  ])ropcrty,  to  a  ifrcatcr  c.xtcMit  in  vainc  than!?l,500, 
wa.s  accidcntally  de.stroycd  hy  tire  ;  that,  irninediattcly  aftcr 
ward,  Trnax,  tla^  aHsured,  ijavc  «lotice  of  thc  Hr«^  of  Rcspon- 
dents  and,  in  ail  othcr  respects,  fnlHllcd  thc  conditions  of  thc 
policy  :  that  thc  loss  was  '"xi-d  and  «letcrniiMcd  hy  thc  afï<'nts 
and  .servants  of  Rcspoi\dents  at  i^l.125,  which  snin  Hcspon- 
dcnts'  waivinj;  ail  further  proof,  ])roniisiMl  to  pay  :  that,  on 
thc  *{rd  of  Dcccnihcr,  18()4,  hy  a  notarial  dccd,  Trnax  ii,ssi<^ned 
his  daim  ajjfainst  Hespondents,  for  the  said  !*I,I25,  to  Andrew 
Hcattv  who,  aftcrward,  by  a  liki;  dccd,  made  on  thc  2iSth  of 
.luly,  KS(i(),  assitriieil  it  to  A])pcllant,  whcrchy  tho  latter 
bccamc  snltroyated  in  al!  thc  >i<'hts  of  Trnax,  tl)c  a.ssurcd, 
nnder  thc  policy  :  thc  conclusions  of  the  déclaration  werc, 
accord in^l}'.  foi"  a  judijmcnt  ajjjainst  Hespondents  for  #1 ,125, 
with  intercst  from  thc  date  of  the  tire,  and  costs.  Thc  RcsjK)n- 
dcnts  plcaded  two  pcrcmi)torv  t^xceptions  and  the  j^cneral 
issue.  By  thc  tirst  exception,  thc  15th  and  l'Sth  of  the  conc^- 
tions  indor.scd  upon,  and  fornnnj;  part  of,  the  policy,  werc  set 
np  ;  they  werc  as  follows  :  "  XV.  —  It  is  further  hcrchy  cx- 
prcssly  ]irovi<led  that  no  suit  or  action  of  any  kind  a.<jainst 
thc  said  Company  for  the  recovery  of  any  daim  upon,  under, 
or  l)V  virtuc  of  this  ixdicv  shnll  be  sustainable  in  auv  court 
of  law  or  chanccry,  unle.ss  such  suit  or  action  shall  i>e  coui- 
menced  within  thc  tenu  of  twclvt'  months  i>'.xt  aftcr  such  loss 
or  damaiyrc  shall  hâve  occurrcd,  the  lapst;  of  tiaic  shall  l)e 
taken  and  dcemed  as  conclusive  évidence  asiiiust  the  validitv 

~  t. 

of  thc  daim  thcrcliy  ,so  attempted  to  bc  enforced."  "  XVIJI. — 
No  one  of  thc  abovc  conditit»ns,  eitlicr  in  wholc  or  in  part, 
shall  evei'  be  dcemed  to  bave  lieen  wai\ed  by  or  on  thc  part 
of  thc  .said  Company,  unlcss  the  waiver  be  deai'ly  expressed 
in  writinijf.  si^ned  bythc  Company  s  Résident  Secrctfiry,  or 
othcr  autlH)rizcd  ai;cnt,  and  ilelivcrc<l  to  the  assui'ed,or  to  the 
lawful  ajjfcnt  or  rcprcsentative  of  the  assui'cd."  And  thc  Res- 
pondcnt"*,  cxpressly  dcnyin<r  that  they  had  ever  waivcd  those 
conditions,  or  eitlicr  of   thcm,  daimeil    that,  under  thc    l")tl 
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condition,  tlu-y  wt'i'c  rntitl»'  to,  and  tlicy  tlit'i'ctni'c  praycd  l'or, 
H  JudtfMH'nt  ilisniissin^  Appi'llaiit  s  action,  with  costs,  tlu' sanu! 
not  lia\  iiig-  Im'cm  conniiciieiMl  until  niiit'  niontlis,  and  npward, 
rtlxcr  tli(>  i'Xi»iratioii  ot"  tlit-  twclvf  nioiitiis  ncxt  a,t't(!r  tlin  Hn;. 
By  tilt'  .second  fX('(>pti(tii,  lirspotidcnts  set  up  tlie  lOtll,  lltll, 
17th  ami  IfStii  conditions  oi'  tlie  policy  ;  thèse  wcre  as  foUtjvv.s  : 
"  X. — That  pei'soiis  insiireil  l)y  tliis  ('()m|)any  sustainiiifi;  any 
loHs  and  <laina;^e  l»y  Hre,  shall  l'orthwith  jj;i\i'  notice  to  the 
Diructors  or  llesident  Secrctary  ol'  the  said  Conipan}' .  .  .  ., 
and  siiall,  within  til'tet>ii  <lays  al'ter  siich  (ii'e  shall  hâve  hap- 
pened,  deliver  to  the  Directois,  tiieir  .Sicretary  or  A<>'ent,  as 
ac(îmate  and  itartieuliir  mm  Mccoiint  ol'  their  loss  or  danian'c 
respeetively  (snpported  liy  \ laieln'rs),  as  the  nature  and  cir- 
cunistances  of  their  icspcetive  cases  will  admit,  and  shall 
vci'ify  the  sanic,  hy  solcnm  déclaration  or  atlirniation,  hfforiï 
a  Justice  of  the  l'eace,  ;iud  shall  produce  such  olher  évidence 
as  the  Directors  niay  reasona,i)ly  reipiirc  ;  and  until  such 
déclaration  or  allinnation,  account  iind  évidence,  are  jirodiiccd, 
the  a.inoinit  of  such  loss,  or  .iiiy  part  tln'reot,  shall  not  Ikï 
paya,lile  or  ricoveralije  ..."  .\l.  TliMt  In  r\f\-y  case  of  loss 
or  ilaniai^e  foi'  which  t,lie  sfiid  ( 'onipany  shall  he  liahle,  the 
saint;,  on  heinj,;'  dniy  proved,  jiikI  the  account  !idiu>;teil,  shall 
eithcr  he  paid  iininediatcly,  or  the  said  ('onipany  shall  hâve 
the  option,  wliere  the  insurance  niay  l»e  on  eo,),ls,  t<>  supply 
the  insureil  with  ih  liki'  -piantity  of  i^oods  of  the  .s.anie  sort 
and  kinds  and  of  eipial  value  and  i^oodness  with  tliose  dcs- 
ti'oycd  or  dainani'd  l'y  tire  :  or  wlu're  the  insurance  niay  lie  on 
houses  and  liuiltlin<i,'s,  tlu-  .said  ( 'ouipany  shall  hâve  the  option, 
with  ail  coiivenieiit  spe  d,  |o  reliuild  or  to  repair  and  reinstate 
the  saine,  ainl  put  theui  into  as  ;^ood  and  siilistantinl  a  condi- 
tion as  tliey  werc  in  al  the  lime  when  such  lire  liappen- 
ed...."  "XN'll.  No  notice  rei|uiied  hy  any  of  the  ahove 
conditions  to  heniven  hy  th"  a^sured  to  the  ( 'ompany  shall 
he  ileeincd  sutlicieiit.  unless  it  lie  niven  in  writini;,  sijrned  hy 
the  assured,  or  the  hiuTuI  ayent  or  representfitive  of  the 
assured,  anil  delivereil  totlie  Résident  Secretary,  or  otlicr 
authori/ed  Aident,  o|'  tlie  ('ompany.'  XN'III.  -  /^.^■  ulunr 
<lii<it<'(/.  Ami  Iv'spond»  nt-^.  expressly  denyine^  that  they  liad 
ever  waived  tliose  conditions,  allent-d  that,  after  the  Hre, 
'l'i'uax,  the  assured,  diil  imt  comply  with  the  said  (îonditioiis, 
in  .so  far  as  they  were  applicalile  tu  liis  case:  and,  iiioi'c  parti- 
cularly,  lie  ilitl  not,  within  tiftt en  days  m  \t  after  the  tire, 
ileliver  to  Respondents  any  such  accnrate  and  particular 
account  of  lus  lo.ss  or  damaj^e,  -^upported  hy  voucliers.or  otliei" 
évidence,  and  verilied  hy  liis  solemn  detdaration  or  allirniation 
liefore  a  Justice  ol  the  l'eace,  as  the  nature  and  circuuistaiices 
of  liis  case  adinitted  aiid  as  he  wic-  reipiireil  to  do  hy  the 
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lOtli  ol'  tilt!  siiitl  couditioiis;  whercby  ho  luul  forloiti'd  ail  rij^lit 
tc)  rc'covcr  tVom  iicspundunts  tlic  îinimint  ol'  liis  loss  or  dain- 
iijfcî  ;  iitid,  hy  consetjui'iico,  AppuUant,  undor  tho  afoivsaid 
assi^iiiiiciits,  was  not  cntitlod  to  rccovcr  tlu;  Hanit;  froiii  Rch- 
])ondcntH.  TIic  i'ollowin<;  was  tlu;  jud^iiieut  oï  tlic  Suporior 
Court:  "  Tlu'  Court,  consideriii^  tliat  Défendants  liave  osta- 
blishcd,  I)y  lotral  and  sulHcii'ut  evidenci',  thc  inatters  and 
thinrrs  l»y  tlicm  sot  up  and  allou^od  in  thoir  oxcoptions  and 
plca  and  nioro  particularly  tliat  William  Truax,  tlio  party  in 
wlioso  t'avour  tlio  policy  of  insuranco,  nicntionod  in  tlu;  décla- 
ration ol'  IMaintiH",  and  in  the  eNcej)tions  and  plea  ol'  Dol'end- 
ants,  was  niado  and  t^rantod,  nover  conipliod  witli  or  t'ulfilleil 
tho  sevoral  conditions  roi'orrod  to  in  nnd  endorsinl  upou  thc 
said  policy,  and,  nioro  ospocially,  thc  conditions  nuinbertid  on 
tho  said  policy,  U),  il,  If),  17  anil  1<S  ;  and  considerin<^,  parti- 
cularly, that,  l)y  the  tit'tecnth  condition  ol"  tluî  policy,  it  is 
providod,  stipulated  and  afjfreed,  that  no  suit  ov  "  action  of 
'■  !iny  kind  aijainst  tho  Company,  for  the  rocovery  of  any 
"  claim,  upon,  under,  or  hy  virtue  of  tins  ])olicy,  shall  bo 
"  sustainablo  in  any  Court  of  Law  or  Chancery,  uniess  such 
"  suit  or  action  shall  bo  connuenced  within  tho  torm  of 
"  twolvo  intmths  noxt  aftor  tho  loss  oi-  (lamao;(!  shall  occur  ; 
"  and  in  case  any  suit  or  action  shall  bo  conunonccd  against 
"  tho  said  Company  after  tho  ex{)iration  of  twelvo  months 
"  next  afti-r  such  U)ss  or  damaifo  shall  havu  oocurrod,  tho 
"  lapso  of  timo  shall  bo  takon  and  dot-mod  as  conclusivo  ovi- 
"  donco  ai^ainst  tho  validity  of  tho  claim  thoroby  attomptod 
"  to  bo  onforcod  ;  "  considoi'injr  that  a  pi'riod  of  nearly  two 
yoars  olapsod  botwi'on  tho  occun-onco  ol"  tho  allo^od  firo  and 
loss  and  tho  institution  of  tho  prosont  action  ;  and  considorin^ 
finally  that  tlu'  non-complianco  with  and  tho  failiuif  to  ob- 
serve tho  said  C()nditions,  or  any  ono  of  them,  constitutos  a 
bar  to  any  action  or  domand  afj;ainst  tho  said  Di'fondants  ujkju 
such  policy  of  insuranco;  tlu;  couit  doth  maintain  th(;  said 
oxcoptions,  and  doth  dismiss  l'iaintilf's  action." 

('akon,  .1.,  said  that  it  was  unnocossary  to  enter  into  tho 
détails  of  tho  case,  or  to  rofor  to  ail  tho  points  l'aisod  by  tho 
soveral  ploas,  as  thero  was  ono  plea,  namely  that  of  prescrip- 
tion, which  was  sutHciontly  formiilablo  of  itsolf  to  di'cidt;  tho 
case.  On  this  plea,  the  judj^e  in  tho  Court  bolow  mainly  rosted 
his  judiriiu'nt,  and  this  {^)urt  is  unanimously  of  opinion  that 
that  judj^jinont  should  bo  coniirmod.  Tho  condition  on  tho 
policy  is  ox|)re.ss  that  tho  action  must  be  broui^ht  within 
twelve  months  la^xt  nfterthe  loss  lias  occurred.  In  tho  pro.sent 
instance,  ono  year  an<l  niiio  months  had  elapse<l  aftor  tho 
occurrence  of  the  lire  bel'oro  tho  action  was  instituttMl.  Tho 
Court  bas  notliin^f  to  ilo  witli  tho  sovority  of  tho  a|)plication 
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oï  tho  strict  imiIi'  cstaltlisliccl  liy  tlic  condition  of  tlie  policy, 
tliut  is  th»'  liiisiiH'ss  ol'  tlu'  parties.  'l'Iicy  inmlc;  tlicir  coiiti'iict 
in  tliiit  si'nse  and  tlicy  nnist  Hl)i(h'  by  tlic  conscijUi'ntM-s.  Tlu; 
juiiifnicnt  appciilcil  tVoni  is  tlieiutun-  conliruiccl.  (4  L.  (J.  L.  ./., 
p.  l';i;  14./.,  p.  -250.) 

A.  (te  \V.  IloiMMil'soN,  for  Ap] «'liant. 

V.  (Jiui'KiN',  Q.  C,  for  Rcspomlcnt. 

S.  Bki'IIUNE,  Q.  C,  ('ounstil  i'or  Kcspondcnt. 
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SEIZURE  OF  HOVEABLES. 

CiiicuiT  Court,  Qm^lux-,  .\niu-  Tmii,  lN(iS. 

Pro.srnt:  T.\sciii;uKvu,  J. 

Scorr  cl  (il.  rs.  Al.\i\  et  (d.,  (ind  Alain,  Opposant. 

//(/(/;  Tliiit  aslicrillor  biiilifl'execnting  a  writ  nï  Ji^ri  fiicIdK  is  houiid, 
iiiiiltM-  ait.  'ûl  C.  ('■  1'.  Q.,  to'^'iva  iiniuodiato  Krillni.  notico  ot'tho  tiiiie 
aiid  placi-.  (if  llu»  sali'  to  tlio  Dcibiulaiit. 

IMaintiHs  causcd  a  writ  ot"  jlcri  facids  to  issue  a^ainst  tho 
cliattids  of  Défendants,  wliich  vvus  pnt  into  thc  hand.s  of  a 
hîiiliir  for  execiUion,  wlio  sei/iul  certain  property  of  Dt'fen- 
daiit  Alaiii,  and  ailvertised  it  for  saN^  inaKrcncli  and  Kni>lisli 
n(!\vspa])er  of  the  city  of  <^uel)i'e.  He  also  iiotitied  Alain,  at 
tlie  tinie  of  niaking  the  sei/ure,  of  the  tiiue  and  j)lace  of  the 
sale,  this  verhally.  On  the  day  fixed  for  the  ,sale,  an  opposi- 
tion àjiii.  (litii  Hidc.r  was  ])nt  in  liy  Alain,  on  the  oromid,  aniong 
others,  that  he  had  not  lieen  notitied  of  the  sale  until  the  day 
pi'(^vious  ;  and  this  was  supiiortfd  hy  the  nsual  allldavit.  The 
itailitf  entrusteil  with  the  eNecution  of  the  wiit  oï jicn /(Icùih, 
npon  this,  returnetl  it  into  court,  together  with  lus  i>i'(H:èn-rer- 
l)(d,  whieh  set  forth  that  he  had  sei/ed  tlu'  elfecîts  of  Défen- 
dant Alain,  and  had  i;iven  hini  innnediate  notice;  of  the  tiinu 
and  j)la(!e  of  the  sale.  The  o})position  was  contested,  and  tins 
case  hrou<^ht  to  trial.  \o  further  proof  tlian  the  /irocèx-verixd 
of  the  hailitl",  and  the  atlidavit  of  the  Oppos;int,  was  produci-'d 
on  eithersiile.  For  the  (  )pj)osant,  it  was  nri^ed  that,  inasnnich 
as  no  proof  had  hem  adducecl  that  any  uiuiwihtite  tv ri tten 
notice  of  the  tinic  and  [ilace  of  the  sale  had  heen  j^iven  to 
Défendant,  miiiidcn'c  should  l)e  onlered,  with  costs.  For 
Plaintitts' contesting,  it  was  niaintained  that,  inasnmch  as  the 
prixrs-vcrhtd  of  the  hailitt'stated  that  "  innnediate  notice  "  had 
lieen  j^iven,  that  instrument  lieing  an  (tcfc,  (iidhnitiq(ic,ow^\\t 
to  override  the  allidavit  of  Opposant,  und  lus  o[)positi()ii  bu 
disniissetl. 
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Tascheueau,  .t.  :  I  considor  tliat  tlio  notice  ^iven  was  not 
sufficient  under  the  (yode,  wliich  intends  tliat  it  should  be  n 
written  one  ;  the  opposition  is  theret'ore  uuiintained  with 
costs.  (4  L.  a  L.  J.,  p.  00.) 

Ivan  ï.  VVothkusi'oon,  for  Flaintifl's. 

J.  M ALolJ IN,  for  Opposant. 


PROCEDURE.-DECL&RATION. 

•         Circuit  Court,  Québec,  September  Terni,  l(Sli(S. 

Corani  Mereuith,  C.  J. 

SiMARD  vs.  Roy. 

Held  •  Tliat.  when  the  writ  of  siiininons  rontains  a  conclusion  for  the 
costsofsuit,  it  is  not  neœssary  tliat  llmre  should  also  be  one  in  the 
déclaration  annexeil.  (4  L.  C.  L. ./.,  p.  93.) 

SEIZDRE  BEFORE  JUDCHENT. 

Circuit  Court,  Québec,  September  Terni,  18G8. 
Coram  Mereihth,  C.  J.  • 

Dawson  v9.  Brevvis. 

Held:  That  an  exception  lo  the  forra,  upon  tiie  gronnd  ofthe  falsity 
of  tho  affiilavit  of  the  ÎMaintiff,  is  a  good  plea  to  a  seizuro  Iteforejndg- 
ment,  grounded  on  an  ailidavit  that  the  Défendant  was  secreting  his 
effects. 

By  the  Court  :  I  liold  that  the  forni  of  pleadin^'  adopted 
by  the  Défendant  in  this  ca,se  is  a  correct  one,  and  hâve  there- 
fore  proceeded  to  examine  the  case  upon  its  merits.  I  hâve 
corne  to  the  conclusion  that  the  Plaintitt"  had  i^ood  cause  to 
make  the  affidavit  which  he  niade  in  the  case.  (4  L.  G.  L.  J 
p.  93.)  . 
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ACCEPTAT1(>N  UK  TRANSPORT:— l7(/f  Tranbi'okt. 
ACTli  D'ACCUSATION.    11  H\ittit  que  l'acte  d'accusation  soit  signé  par 
le  ^Meliier  (le  la  Couronne;  il  n'est  pas  néces.=aire  qu'il  le 
suit  i)ar  le  Procureur  Gênerai,  le  Solliciteur  Général,  ou  un 
avocat  (lùnient  autorisé   i)ar  eux.     {.Lu  lîritit  vs.   Graut, 
C.  B.  R.  en  apjicl,  Montréal,  (5  mars  18G7,  Di  vau  .1.  en  C, 
Ayi.win,  .t.,  Dkvmmom),  .1.,  lUiMii-KV,  .1.,  et  MoxnEi.E'r,.T.,  2  L. 
C.  L.  .1.,  j).  27(i,  et  18  li.  .1.  R.  Q.,  p.  390.) 
D'ACCUSATION  :—  Vide  Isdktkmest. 
DE  COM  l'OSlT I(  >N  :—  Vide  Euaide. 
"  DE  F  A  l  LLITE  :—  Vide  (  'kssion  dk  biens. 

x\CTION.  Le  cessionnaire  n'est  que  le  mandataire  du  cédant,  et  peut 
toujours  faire  usafje  du  nom  de  son  cédant  et  porter  son 
action  au  nom  de  ce  dernier.  [Crémnzie  et  al.  vs.  Cuuchon, 
C.  S.,  Québec,  4  avril  18G3,  Siuakt.  .1.,  16  D.  T.  B.  C,  p.  482  ; 
1.5  R.  .].  R.  Q.,  p.  370,  et  18  R.  .1.  R.  Q.,  ^u  98.) 
"  : — F/tif  Billet  Pkomissoike. 

"         : —    "    Si  bko(;atiox. 

POUR  ALIMENTS  :—  Vide  Distraction  de  fkaih. 
"  BORNAGE.  Lorsque,  dans  une  action  en  bornage,  le  défen- 
deur plaide  que  le  demandeur  n'est  \}as  propriétaire  du 
terrain  dont  il  détîlare  être  propriétaire  dans  la  déclaration, 
mais  que  c'est  lui,  le  défendeur,  qui  en  est  propriétaire,  le 
tribunal  doit  décider  cette  question,  avant  d'ordonner  la 
nomination  d'un  arpenteur  chargé  de  faire  un  plan  de.x 
lieu.x  (art.  942  C.  P.  C).  [O'Heir  et  Lemoine,  C.  B.  R.  en 
apjiel,  Montréal,  7  décembre  1866,  Aylwin,  J.,  Drummon», 
.L,  MoNDEi.KT,  .1.,  et  Bauoley,  J.,  intirniani  le  jugement  de 
C.  S.,  Sorel,  28  juin  1864,  LABERfiE,  .T.,  2  L.  C.  L.  .T.,  p.  199, 
otlSR.  .1.  R.  Q.",  p.  378.) 
"  EN  DOMMAtJES  :—  Vide  Dépens. 

EN  GARANTIE  :—    "     Amendement. 
HYPOTHECAIRE:— !'((/«  Transport. 
"         P.AULIENNE.    Le  demandeur,  dans  une  action  pour  faire 
annuler  un  acte  fait  en  fraude  de  ses  droits,  doit  alléguer 
dans  sa  dt'claratiou  l'insolvabilité  de  son  débiteur  ;  il    ne 
sullit  pa-  do  l'alléguer  dans  sa  réponse  au  plaidoyer,    (ddi- 
noii  liai.  vs.  .l/o//(///,  C.B.R.  en  appd,  Montréal,  9*  juin  1866, 
DuvAL,  J.  en  C..  MKiïEDrrn,  .1.,  Avlwin,  .1.,  Mondklet,  J., 
et  LoRAXOER, .].  ad  h«c,  2  L.  C.  L.  .1.,  p.  60,  et  18  R.  .1.  R.  Q.. 
p.  229.) 
PAULI KNNE  -.—  Vide  Chose  Juoée. 
:—    "    Fraide. 
"  "  : —    "    Saisie  de  Meubles. 

"  "  :—    "    Saihik-exécittios  d'immeibleh. 
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ACTION  PlCTITOlUlv  Dans  une  action  p<;titnire  pour  rectouvrer  la  pro- 
[)riété  (l'un  ininieiiliie  «jiio  Itf  (leinandeur  pr('ten<l  lui  appar- 
ttMiir,  ce  (lerni(!r  tî»t  ti-nu  de  proilniro  un  titre  t'^ablinsant 
son  droit  de  proiiriét',  ut  ce,  bien  (pie  le  di-t'endcur  ait  fait 
un  i)laid()y(!r  d(!  prcsiTi|ition  (ju'il  n'a  i)as  prouvé.  [Sixtul- 
(liiKj  it  (il.  et  HulmiM,  ('.  15.  H.  (ui  appel,  Montr(''al,  9  décem- 
bre ISO.'j,  Avi.wis, .!,,  Mkkkditii,  J.,  Dhummom»,  .1.,  et  iMon- 
Dici.ET,  .].,  conlirniant  1((  jujjoinent  de  C.  S.,  Slierhrooke, 
SiioiiT,  .1.,  1  J..  C.  L.  .).,  j).  m,  et  1«  U.  .],  K.  Q.,  p.  loi.) 
PKTI']"( )JKI<: :- r/(/-   VKsrK 

POSS lisse )I HE.  Le  demandeur  en  compLJnte  doit  avoir  été 
en  ])o.<ise8-i(in  do  rimmcubit!,  i)endant  l'an  et  jour  précédant 
iinin('cliatem('nt  rinstitnti(jn  de  sa  poursiùle,  par  une  pos- 
session non  int<-rronipue;  (!t  s'il  est  établi  (pie,  de))uis  (« 
temps,  le  déJéndtMir  a,  du  conseiitement  du  d(unandeiir, 
été  en  p(jss('ssi(in  inmdant  (pieUpies  mois,  l'action  sera  ren- 
voyée, {fi'tilliiiitir  et  Larorhilli ,V.  l\.  \{.  en  appel,  Québec, 
l!»  septembre  18()(),  Div.m  ,.I.on  C,  Avi.wiN,  J.,  Mkueditu,.!., 
l)i{rMM(jNu,  .1.,  et  MosuKi.UT,.!.,'.'  L.  C.  L.  J.,  p.  111,  et  is  \{. 
.F.  U.  Q.,  p.  27(i,) 
••  QUI  TAM.  Dans  le  cas  oit  la  version  anjrlaise  d'un  statut  dii- 
fere  (le  la  version  français»', on  doit  suivre  celle-là  seule  ipii 
est  conforme  à  l'intention  du  lésiislateur.  (.Art.  2{)15  (".  V.  ; 
art.  1:î()1  c.  p.  C.  ;  S.  K.  C.  de  18j!),  cb.  5,  sec.  li,  'i  '2S,  et  S.  \l. 
B.  C.  de  ISOl,  cil.  li-r,  .sec  14.)  Il  suit  de  là  (pi'iin  adidavit, 
]iroduit  en  vertu  du  Statut  du  Canada  de  18t)4,  27-'2S  Vict. , 
cb.  4;î,  pour  l'obtention  d'un  bref  d'action  <jm  tain  pour  re- 
couvrer la  pénalité  iiiii)osée  par  la  s.  1  du  cli.  (i-^  des  S.  U.  P>. 
C  do  1S()1,  pour  n'avoir  pas  fait  ladédaration  de  sociétéexi- 
jiée  ]y.iv  ce  statut,  est  irrét^iilier  et  nul,  si  h;  déposant  y  dé- 
(dare, selon  la  version  fraiu;aise,  "(pi'il  n'agit  pas  dans  le  but 
de  se  i)r<i(!uierà  lui-ménK-  aucun  avanta;j;e,"au  lieu  d'y  allir- 
mer  selon  la  version  anglaise  (lui,  dans  ce  cas,  est  la  seide 
conforme  à  l'intention  du  Irfrislateur,  "  (pi'il  n'agit  pas  dans 
le  but  de  lui  (au  défend-ur)  j)rocurer  aucun  avantage."  Un 
tel  adidavit  est  aussi  irrénalier,  s'il  est  intitulé  dans  la 
cause,  et  s'il  ne  donne  pa«  la  rjiialité  et  le  domicile  des  par- 
ties; et  une  poursuite  |)ivcédée  d'un  tel  atlidavit  pourra 
être  rejetée  sur  motion,  vu  (pie  l'aflidavit  ne  pont  être  atta- 
qué fpie  par  une  motion,  {(ln/pion  vs.  iSl-Jknin  it  <d.,  (L  ('. , 
Montréal,  8  novembre  lS(i7,  Monk,  .1.,  12  J.,  p.  2711,  et  IS  K. 
.1.  \l.  Q.,  p  li).) 

APKIDAVIT:— U/V,'  Aciion  ovi  Vim. 
"    ,      :— 17(/c  Cacias. 

AKKIvKTlCMENT.  Le  consiirnataire  d'une  (luantité  do  grain  transporté 
par  un  vaisseau  oi  tenu  (h;  nu'evoir  ce  grain  sans  délai,  et, 
s'il  ne  le  re(;oit  pas  saii.s  délai,  le  maître  du  vai>8oaii  [leiit  hi 
mettre  dans  un  magasin  ou  entreprit,  ù  la  cbarge  du  coiisi- 
gnatai  re  (pli  S(M-a  t(Miu  de  paver  les  frais  du  magasinage  dans 
l'entrep(">t(art.  24:JO  CC).  C\\'(t(l!<  et  (ioiild  et  «/.,('.  P..  H.  en 
appel,  Montréal,  2  mars  Lsiifi,  Divai.,  .L  en  C,  Avi.win,  J., 
^ll;Kl•:l)^rI^,  .L,  Dkimmom),  .L,  et  Monoklkt,  J.,  conlirmaul  le 
ingénient  de  ('.S.,  Montréal,  lîl  octobre  18()4.  Smith,  .1.,  2 
L.('.L..L,  p.  l!),etl8K  J.  P.  Q,  p.  210.) 
"  Les  frais  de  surcstari»^  sont  dus  an  propriétaire  du  vaisseau, 
sans  condilition  exi;:esse  à  ce  sujet,  lors(]iie  les  retiirds 
causés  par  le  propriétaire;  de  la  cargaison  lui  ont  fait 
éjirduver  un  doiiiinage  réel  (art.  24.'ï9  C.  C).  {Si  i/ninKr  et. 
Shimmts,  C.  B.  II.  en  apfxd,  >lontréal,  9  juin  18()'.»,  Divm., 
J.  en  (_'.,  Avi.win,  J.,  (;aiio\,  .L,  Huimmonu,  ,^.,llisHidnlt,  et 
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LoKANciER,  J.  ad  hoc,  confirmant  lo  mgoment  de  C.  B.  R., 
Montréal,  28  février  ISdli,  Smith,  J.,  Badoley,  .T.,  et  Monk, 
.T.,  1  L.C.L.J.,  p.  118;  1  K.L.,  p.  71(i,  et  18  K.J.U.Q.,  p.  200.) 
AI'TKÈÏEMENT.  Le  voiturier  est  tenu  de  délivrer  toute  lu  cargaison 
reçue,  à  moins  qu'il  no  j)rouve  que  la  diminution  est  due  à 
une  cause  qui  lui  est  étrangère.  L'écliauffement  de  l'avoine, 
durant  le  transport,  accélère  son  évaporation  naturelle  et 
est  une  raison  sullisante  de  la  diminution  des  grains  dans 
une  proportion  de  trois  pour  cent.  {Seyniour  et  Siiicenncu,  C. 

B.  H.  en  appel,  Montréal,  9  juin  18(59, 1).' val,  J.  on  C,  Avi.- 
wiN,J.,  Cauon,  j.,  Dhummond,  3.,disiiidint,  et  Loranqeu,  J. 
nd  Imc,  confirmant  le  jugement  de  C.  S.  R.,  Montréal,  28 
février  18GG,  Smith,  J.,  Baixu.ky,  J.,  et  Monk,  J.,  1  L.  C.  L. 
J.,  p.  118  ;  1  R.  h.,  p.  716,  et  18  R.  J.  R.  Q.,  p.  209.) 

AKl'IltyriaîR:— T'iV/f  AiFUKTKMtNT. 

AMI'ÎNDIOMENT.  Dans  une  action  en  garantie  intentée  par  lo  premier 
acheteur  d'une  chose  contre  le  premier  vendeur,  pour  être 
indemnisé  du  jugement  qui  pourrait  intervenir  dans  luie 
poursuite  intentée  contre  le  demandeur  par  un  second 
adicteur  à  qui  il  a  revendu  cette  chose,  alléguant  ([ue  la 
chose  livrée  n'est  pas  la  chose  vendue,  si  la  déclaration  de 
l'action  on  garantie  se  borne  à  alléguer  la  vente  originaire, 
puis  contient  une  copie  de  la  déclaration  dans  l'action  prin- 
cipale, suivie  d'une  demande  pour  jugement,  elle  n'est  pas 
suffisante,  et  il  pourra  être  ordonné  par  le  tribunal,  proprio 
inolu,  qu'elle  soit  amendée  de  manière  à  alléguer  que  la 
chose,  vendue  i)ar  le  demandeur  en  garantie  au  deman- 
deur principal,  a  été  achetée  par  le  demandeur  en  garantie 
du  défendeur  en  garantie,  et  que  la  chose  livrée  n'était  pas 
la   chose  vendue,  et  nue  le  demandeur  en  garantie  est 

J)oursuivi  en  nullité  de  la  vente  ou  en  recouvrement  du  prix 
e  vente.  [Stwell  et  ni,  vs.  Smith  ci  al,,C S.,  Montréal,  30  juin 
1805,  Radoi.ky,  j.,  1  L.  C.  L.  J.,  p.  G2,  et  18  R.  J.  II.  Q.,  p.  126.) 
"  Une  opposition  à  jugement  peut  être  amendée  après  qu'elle  a 
été  prise  en  délibéré,  si  des  reçus  ont  été  trouvés  depuis, 
constatant  que  le  montant  de  la  réclamation  a  été  payé. 
(Johnson  vs.  Wctttu,  et  Waltn,  0pp.,  C.  S.,  Montréal,  28  février 
1800,  Monk,  J.,  1  L.  C.  L.  J.,  p.  122,  et  18  R.  J.  K.  Q.,  p.  216.) 
"         1 — Vide  AaniTUAGii. 

"  :—      "       PliOOÉDl'RK. 

AMIABLES  COMPOSITEURS:— 17(/f  AunmiAUK. 

AIM'EL.  11  y  a  appel  d'un  jugement  rendu  en  chambre  sur  une  demande 
en  séque.'-tre,  le  juge  pouvant  la  recevoir  comme  la  Cour 
suivant  l'art.  870  C.  1'.  ('.  \Dumhourgèa  et  al.  et  Morrisov  cl 
iiL,  C.  B.  R.  en  appel,  Montréal,  10  juin  1809,  Duvai,,  J.  en 
C.,  Cauon,  j.,  Dhlmmonl),  J.,  Badoi.ey,  J.,  et  Monk,  J.,  1  R. 

C,  p.  232,  et  18  K.  J.  R.  Q.,  p.  400.) 

La  sec.  39  du  ch.  77  des  S,  R.  B.  C.  de  1801,  intitulé  "Acte 
concernant  la  Cour  du  Banc  de  lu  Reine,"  était  en  ces 
termes:  "Tout  jugement  rendu  en  Cour  de  Circuit,  dans  une 

Soursuite  ou  action  dans  laquelle  la  somme  de  deniers  ou 
i  valeur  de  la  chose  réclamée  est  de  cent  piastres  ou  plus, 
ou  se  iap]iorte  à  des  honoraires  d'oflice,  droits,  rentes,  re- 
venus, ou  à  aucune  somme  d'argent  payable  à.  Sa  Majesté, 
ou  à  des  titres  de  terres  ou  ténements,  rentes  annuelles,  ou 
à  *;elles  nuitières  et  choses  dans  lesquelles  les  droits  à  venir 
peuvent  être  liés,— sera  sujet  à  appel  dana  la  Cour  du  Banc 
de  la  Keine  (comme  Cour  d'Appel)  siégeant  dans  l'endroit 
où,  on  vertu  du  présent  acte,  elle  doit  entendre  et  décider 
les  appels  do  la  Cour  Supérieure  du  district  qui  comprend 
lo  circuit  dans  lequel  ladite  action  ou  poursuite  a  original- 
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rpmont  {'iv  inteiitéH;  «t  ladite  Cour  du  Banc  delà  Hoine 
entendra  et  jn^era  ledit  uppt-l,  suivant  les  prPHcriptions  de 
la  loi,  sujet  aux  dispositions  (;i-deHS<iu8  présentes.  Il  a  été 
juj^é,  sous  ces  dispositions,  que  la  réinuiit  ration  du  Ixtdeau 
d'une  paroisse,  i\\6i\  par  un  usasre  eonstant  et  initnéniorial, 
ratitiéeà  iiliisieurs  reprises  dans  des  assoniMées  de  paroisse, 
et  déterminée  i\  un  (|uartdeniiii(ptd<'  hlé  oti  25('ts  en  aryout, 
(|ue  doit  lui  payer  chaque  i)arois'ien,  «^st  un  honoraire 
d'oliice  attaché  à  lacliarge  de  bedeau  et  payalile  jUiuiconque 
en  remplit  la  char^'e,  et  qu'une  j)oursuite  pour  (rois  ans  de 
cette  réiiuuiération,  savoir  :  pour  trois  (quarts  de  ininot  de 
blé  ou  75  ctH,  est  ap|ielable.  {Martin  et  llrunelh,  ('.  B.  R.  en 
aj)p('l,  Montréal,  0  sept<'inbre  18(19,  Duvai.,  .1.  en  C,  ("akox, 
.1.,  Dui'MMoN'o,  .1.,  Baiku.ky,  .1.,  dissideut,  et  Johnson,  .1., dis- 
sident, 1  L.  C.  L.  .1.,  p.  112  ;  1  R.  L.,  p.  (ilG,  et  IH  R  .).  R.  Q., 
p.  189.) 
APPEL.  Iais  Ï?  1  et  14  de  la  sec.  (17  du  ch.  24  des  S.  R.  B.  C.  de  ISfi], 
intitidé:  ''  Acte  concernant  les  municipalités  et  les  chemins 
dans  le  Bas-Caïuida,"  étaient  en  ces  termes:  "  1.  'Joute  per- 
siiune  qui  se  croit  léséo  par  un  jugement,  rendu  en  vertu  de 
c(;t  acte  (à  moins  (pie  cejugement  n'ait  été  rendu  en  première 
instance  par  la  Cour  de  Circuit  on  par  la  (,'our  Supérieure) 
pourra  en  api)eler  à  la  Cour  de  Cinuit  dans  et  pour  le 
comté,  ou  du  district,  où  le  jugement  aura  été  rendu,  et  ce, 
de  la  manière  suivante."  "14.  Nul  jugement  rendu  en 
vertu  du  présent  acte  ne  sera  infirmé  par  une  antre  voie 
que  |)ar  rapi)el  ci-iiaut  pres(;rit,  et  nui  bref  de  artiorari 
ne  iiourra  émaner  et  nul  jugement  ne  sera  infirmé  sur 
bref  de  nrtiorttri."  Kn  ISiil  fut  passé  le  statut  24  Vict. , 
ch.  2',  intitulé:  "Acte  pour  amender  l'Acite  Municipal 
Refondu  du  Bas-Canada,"  dans  le()uel  il  était  déctrété,  sec. 
150,  ()ue  cet  aniendemiMit  "  sera  interprété  comme  ne  fV)r- 
mant  <|u'un  seid  et  même  acte  avec  l'Acte  Municipal 
Refondu  du  Bas-Canada,  et  toute  citation  de  i"'.Acte  Muni- 
ci|)al  Refondu  du  Bas-Canada,"  ou  tout  renvoi  à  cet.  acte,  il 
l'avenir,  signifiera  ledit  acte  tel  qu'amendé  par  le  préo.nt". 
Il  a  été  jugé  <iu'il  n'y  avait  pas  d'apt)el  à  la  Cour  du  Banc 
lie  la  Reine,  en  appel,  à'ww  jugement  rendu  il  la  Coin- 
Sui)ériein'e  sou«  les  dispositions  du  statut  de  1801,  parce 
(jue  cet  appel  était  prohibé  par  le  ch.  24  des  S.  R,  B.  C.  de 
IWil.et  (jue  l'acte  24  \'ict.  ne  faisait  qu'amen<ler  le  ch.  24 
des  Statuts  Refondus.  (Lih  iJamci  relùjinii^çH  honpiUtlih-ts  (//■ 
tSt-Jf»!(fili  (le  l'JFôtil-Dim  <fe  Montréal  et  Jm  Corporation  <hi 
rillitfje  de  Saiiit-Jiov-liajitiMi',  C.  B.  R.  en  appel,  Montréal,  7 
décend)re  1S()7,  Avi.win,  .1.,  Duimmono,  J.,  Badgi.kv,  .1.,  et 
ÎMoNDKi.KT,  .1.,  2  L.  C.  L.  .1.,  p.  ItiO,  et  18  R.  J.  R.  Q.,  p.  290.) 

"  Sur  un  ap}pel,  lorscju'il  s'agit  d'apprécier  la  preuve  qui  est  con- 

tradictoire et  j\  peu  près  de  méine  poids  de  part  et  d'antre, 
la  Cour  d'Appel  n'infirmera  pas  le  jugement  de  la  Cour  <le 
première  instance,  (lian-f  et  Divnituj,  C.B.  R.  en  appel, 
Montréal,»)  juin  IStî'i,  Di'vai.,  J.  en  C,  dissident,  Avi.win, 
.1.,  M KRKnrni,  J.,  DiUMMoNj),  J.,  dissident,  et  MoNDEi.Eï,  .1., 
confirmant  le  jugement  de  C.  C.,  1  L.  C.  L.  J.,  p.  32,  et  18 
R.  .L  R.  Q.,  p.  110.) 

"  Un  jugement  de  la  Cour  de  Revision,  rejetant  l'inscription  en 

revision  et  décidant  que  le  jugement  n'est  pas  susceptible 
de  revision,  est  un  jugement  final  dont  on  doit  appeler  A  la 
Conrdti  Banc  de  la  Reine  directement,  et  pour  lequel  il  n'est 
pas  nécessaire li'obtenir  la  permission  d'appeler,comme  pour 
un  jugement  interlocutoire.  (Taijlor  et  MuUin,  C.  B.  H.  en 
appel,  Montréal,  4  mars' 1807,  Duvai.,  J.en  C.,  Aylwin,  J., 
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pRCMMONn,  .T.,  Badoi.ky,  J  ,  et  Mondki.kt,  .1.,  2  L.  ('.  L.  .T.,  p. 
250,  «H  18  K.  J.  H.  (l,  p.  3«1.) 
Un  trihiiiml  ne  peut  être  appelé  A  prononcer  un  ju{;einent 
Huivant  l'opinion  du  tribunal  supérieur  exprimée  daim  la 
cnuHe  en  appel  divant  ce  dernier  tribunal  ;  c'est  au  tribunal 
d'api)el  )\  prononcer  le  juircuiont  qui,  dans  sou  opinion, 
aurait  dû  être  rendu.  Cif  d'nsiinrancf  di  Mnvirhil  et  MrG',1- 
livrm/,  ('.  15.  R.  en  apptO.  Montréal,  :{  septembre  ISOO, 
opinion  do  Duvai,,  .1.,  10  1).  T.  B.  (' .  p.  ;585  ;  5  J.,  p.  104,  et 
4  R  J.  R.  Q.,p.  45;i) 

—  Mde  Désavku. 

—  "    JuRinicTios. 

—  "       PnOTÉDURE. 

AU  CONSKIL  PRIVÉ.  Lorsqu'un  jugement  est  rendueii  ternu; 
|iar  la  Cour  du  liane  de  la  lîeine,  siégeant  en  apjiel,  la 
partie  qui  veut  appeler  de  ce  jufienient  doit  en  faire  la 
demandeavant  iafindu  ternie,  «i  ce  t(»rnuuloit  durer  encore 
assez  loii^'tenips  pour  lui  permettre  de  donner  avis  de  sa 
demande,  et,  dans  ce  cas,  une  motion  présentée  le  dernier 
jour  du  terme  ne  sera  pas  reçue,  vu  (pie  cette  partie  obtien- 
drait ainsi  indirectement  un  délai  qu'elle  \w  doit  pa-  avoir, 
la  rùjjle,  qui  émanerait  sur  sa  motion,  ayant  l'effet  de  sus- 
pendre l'exéculion  du  jugement  de  la  Cour  d'Apj^wl. 
(MvUinct  Arclidinhault,  C.  B.  R.  en  appel,  Montréal,  8  juin 
1807.  Dl'vai,,  j.  en  (".,  8  L.  V.  L.  .1.,  \u  117,  et  18  R.  .1.  H.  Q., 
p.  433.) 

AU  CONSEIL  PRIVÉ:— rn/c  Pkocéuurk. 

A  LA  COUR  DU  BANC  DE  I.A  REINE.  La  sec.  23  du  cli.  77 
S.  R.  B.  C.  lie  1801,  intitulé  "Acte  concernant  la  Cour  du 
Banc  de  la  Reine,"  contenait  la  disposition  suivante  ;  "Appel 
pourra  être  interjeté  A  la  Cour  du  Banc  de  la  Reine  comme 
cour  d'apjwi  et  do  pourvoi  pour  erreur,  de  tout  jugement 
remUi  parla  Cour  Sui)érieure  du  Bas-Canada  dans  aucun 
den  districts,  dans  tous  les  (!as  où  la  matière  en  litige 
excède  la  somme  de  vingt  livres  sterling,  on  a  rai)port  A 
aiunin  honoraire  d'oilice,  droit,  rente,  revenu  ou  aucune 
somme  d'argent  payable  à  Sa  Majesté,  on  fi  des  titres  de 
terres  ou  ténéments,  rentes  annuelles,  ou  telles  semblables 
matières  ou  (dioses  dans  lesquelles  les  droit-*  à  venir 
pourraient  être  liés,  quoique  la  somme  ou  valeur  immédiate 
dont  est  ajipel  soit  moindre  qiie  vingt  livres  sterling."  La 
sec.  17  <lu  cil.  88  des  mêmes  Stattits,  intitulé  "Acte  pour 
sauvegarder  les  droits  de  corjMiration  et  en  assurer  l'ex- 
ercice," était  en  ces  termes  :  "  11  y  aura  appel  à  la  Cour  du 
Banc  de  la  Reine,  siégeant  eu  appel,  de  tout  jugement  final 
rendu  par  la  Cour  Supérieure  après  le  trentième  jour  de 
juin,  mil  liuit  cent  cinijuante-liuit,  dans  tous  les  cas  prévus 
parle  pnsent  acte  et  le  ciia|)itre  iiuatiii-vingt-iiouf  de  ces 
Stattits  Rei'oniius,  excepté  ceux  de  rtrtionni,  et  excepté  aussi 
dans  les  cas  ou  matières  concernant  les  cor|)orations  de  cité 
ouïes  corporations  municipales,  ou  aucune  charge  ou  aucun 
ollicier  de  telles  corporations, — pourvu  que  le  bref  d'appel 
dans  aucun  de  ces  cas  émane  dans  les  (luaraute  jour'j  du  pro- 
noncé du  jugement  dont  appel,  mais  non  autrement."  Le 
di.  89  de  ces  statuts,  mentionné  dans  cette  section,  est  inti- 
tidé  "Acte  concernant  les  brefs  de  prohibition,  nrHordri  et 
nciri-  fanais."  La  sec.  0  dudit  ch.  89  contenait  la  disposition 
suivante:  "  Le  chapitre  (jiuitrc-vingt-huit  traite  des  ap|H'ls 
de  tout  jugement  final  rendu  sous  l'atitorité  du  présent  acte, 
excepté  dans  les  cas  de  artidrari."  Il  a  été  jugé,  sous  ces 
dispositions,  qu'il  n'y  avait  pas  d'appel  à  la  Cour  du  Banc 
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(lo  la  Kciiio  on  np|Kil  (l'un  jiijjduient  do  lu  Cour  Snpt'rienro 
ciissani  un  crrlhiruri,  t'niani'  do  cotto  dcrniiTO  Cour  pour 
l'tiiro  it'visor  lu  déri.sion  dtîs  truiis  coniinissaires  roviHi'uiH 
noninu'H  MOUS  l'iu.'ti'  hei;j:nourial  do  1854,18  Vict.,  cli.  ÎJ,  ot 
l'ailo  do  18,),'),  IS  Vict.,  fli.  lOIJ,  pour  amoiidor  lo  préot'dont 
statut.  {liiiHlini  (i  iil.  (\i  Lili'crrt:  et  at„  CoiiHoil  l'riv»'',  LT)  iaii- 
vior  1<S7(),  L'onlirnuint  lojujroniontdo  C.  !>.  K.  en  appol,  ISÏon- 
tn'al,  tj  sopUunbro  lH(i4,  Dlvai..  J.  on  C.,  .AlKiticnirir,  .T., 
MONDKI.KT,  .1.,  |)Ul'MMONI),  ■!.,  ot  Baixu.ky,  .1.,  14  D.  'J".  15.  C., 
p.  407  ;  ti  Mof.re'H  1'.  C.  Kop-,  N.  H.,  p.  427  ;  13  K.  J.  R.  il, 
p.  l.':57,  ot  18  H.  .1.  U.  Q.,  i>.  :WL'.) 
APl'KL  CONCKllNANT  DKS  :\IATIK,UKS  MUNICIPALES.  lA^a'iU 
ot  14  do  lu  HCC.  07  du  cli.  J4  doB  S.  li.  li.  C.  do  1S()1,  intitulô 
"Acto  concornant  loH  uiunicipaliK''.'^  ot  los  chcniins  dans  lo 
lias-Canada,"  étaiontoncos  ternios  :  "  1.  Touto  iwu-sonnoijui 
80  croit  li'st'o  par  un  juficniout  rondu  on  vertu  ilo  c(<t  ac(o  (à 
moins  (|Uo  00  jiiv'oniont  n'ait  cfô  rondu  en  nrendèro  instanco 
par  la  Cour  de  (Circuit  ou  pur  la  Cour  Su|)i'rioiU'o)  pourra  on 
appeler  A,  la  Cour  do  Circuit  dans  et  pour  lo  comte,  ou  du 
district,  où  lo.ju^îoinont  aura  été  rendu,  et  ce,  do  la  maniùro 
Kuivanto."  "  14.  Nul  juf^omont  rondu  on  vortu  lin  présent 
acto  no  sera  infirmé  par  uiio  untro  voie»  quo  par  l'apixjl  oi- 
liuut  prescrit,  ot  nul  bref  de  cir</o/((/-i  no  pourra  éinunor  ot 
nul  juj:eniont  no  sera  infirmé  sur  IjrolMo  vetiioniri."  Il  a 
.é  juL'é,  sous  ces  dispositions,  qu'il  n'y  avait  pas  d'appel  il 
la  Cour  du  Haiu;  ylo  la  Koino,  siéjoant  en  appol,  d'un  Juge- 
niont  rondu  par  la  Cour  de  Circuit  ot  o(in(lamiiant  un  ins- 
poitourdos  chonuns  et  ijont.s  iV  payer  une  sunimo  de  1^120, 
montant  do  pénalit  s  inij)uséos  par  la  loi,  pour  avoir  négiiii;é, 
pendant  un  certain  nond)rodo,jonr8,  défaire  faire  les  travaux 
ordonnés  par  un  procès-verlial  étaldissant  un  chemin. (  Groiilx 
ot  (  '(irjKiviition  (le  la  paromc  de  Saiid-Laxmnt,  (.'.  li.  U.  en 
appol,  Montréal,  2  mars  IS'ili,  Di:v.\i.,  J.  on  C,  Avlwix,  J., 

^1^•.UK1)J11I,    J.,    iMllMMOM),  J.,  ot    MoNDKI.liT,  .T.,    16   I>.   T.  li. 

c.,  p.  170;  2  L.  C.  L.  J.,  p.  11;  10  J.,  p.  71;  15  K.  .1.  K.  Q.,  p. 
41,  ot  IS  K.J.  K.  Q.,  p.  291.) 

AHr>ITHA(rK.  Lors(iu'uno  demande  pour  lo  prix  do  travaux  faits  est 
contestée  ot  référée  à  dos  arbitres  et  annablos  compositeurs, 
ot  (pie  la  rèjrlo  les  nommant  les  autorise  à  décider  sur  les 
frais,  le  tribunal,  (pioiqu'il  soit  d'oj)inion  (pie  les  arbitres 
n'ont  pas  rendu  une  justo  sontenco  quant  aux  frais,  n'inter- 
viendi'a  pas  et  ne  modiliera  pas  leur  sentence  à  ce  suj(»t. 
(Mcdihhim  vs  J>alloii,C.  S. ,  ftlontréal,  30  sej)tembre  1805, 
Baikm.icy,  .t.,  1.  L.  C.  L.  .T.,  p.  m,  et  18  H.  J.  K.  Q.,  p.  KiO.) 
"  Cno  sontonce  arbitrale,  qui  serait  nulle  faute  d'avis  à  l'une 

dos  jiarties,  ou  parce  (pi'uii  des  items  (pie  l'une  des  parties 
est  condamnée  à  payer  n'est  jia.s  déterminé,  ne  pont  être 
amendée  i)ar  lo  tribunal,  mais  doit  être  déclaré'e  nulle  in 
toto.  (Gliisufonl  \»  T(iiilor,C  S.,  Montréal,  31  octobre  1805, 
]\IoNK,  .1.,  i  L.  C.  L.  J.'.  p.  94,  ot  18  H.  J.  K.  Q.,  p.  107.) 

AHClirri'X'TK.  L'arcliitocte  qui  surveille  les  travaux  d'nno  c.onstruo 
lioii  dont  les  plans  ont  été  faits  par  un  autre,  est  néanmoins 
responsable  des  vices  île  la  construction.  (Art.  1088  C.  C). 
(Scotl  vs  Jitcvmhent  <i)i<l  VJnirch-irurdittH  Clirisl  Chvrch  ('<tt}ii- 
ilral,  ('.  S.,  Montréal,  30  juin  1805,  Monk,  J.,  1  L.  V,.  L.  J.,p. 
03,  ot  18H.  J.  K.  Q.,  p.  128.) 
"  Cil  andiitecto,  qui  fait  des  plans  pour  une  bAtisso,  conformé- 

mont  à  des  avis  déclarant  ijuo  ces  plans  doivent  être  pour 
une  bâtisse  dont  le  coîlt  n'oxcèilera  jias  un  montant  déter- 
miné', a  droit  de  se  faire  i)ayor  de  la  valeur  de  ses  plans  par 
lo  projiriétaire  (pio  les  a  demandés,  quoique  (;e  dernier  se 
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Hoil  r<''8()rvi''  1«  droit  de  ne  pus  les  ni'i'o|)t«'r,  f*i  cos  [iliins  sont 
(•«mlnriucM  aux  uvi»  et  «i  <•»?  iintprit'tairo  ii  îicci'|iti'il<'H  [iliiiiH 
t'iiiis  sur  les  Mi(''iiii's  iivis,  mais  pitiir  iino  autrt'  ciitiV'urif  dn 
hAtiH.scM.  {lloiikins  \H  Tliniiiiisdii.,  (".S.,  Miiiitn'ai, '.»  mai  l>Sti7, 
MoNK,  .1.,  H  I,.  C.  I,.  .1.,  ]).  ;i(i,  ft  IS  l{.  .1.  1{.  ^^  .!.,  p.  4L'5.) 

A I{(  Ul'VVA TK  :—  Viilr  (  «m i-knsation. 

AUCiKNT  l'AYAULK  l'Ali  LK  (iOrVKUN  KMKNT  :       IV,/.    Is.saisis- 

SAUII.ITK. 

AUl'KNTEUU  l/nrp(  ntciir,  iininmr  dans  niui  catiM»  et  duiri;»'' de  iiio 
miriT  ccrtaiiit^  prnprii  tt'-,  a  le  dmii  d't'tio  p'tyT'  de  st'>  ImiKi- 
rairoH  par  la  paitin  (pii  l'a  Htiv^'-r»',  ipi(ii(|iir  .s  m  rapport  ait 
(•{i'  ini.s  (1(^  cûtt''  pdur  irrt''!.'Mlariti''  (dans  l'csiircc,  pciiir  avoir 
iit'^ilip'  d(\  su  Cairo  asHi^riiidiitcr).  (lUdihj  v.s,  AUchiKoii,  C.  ('., 
Mmitn'al,  lli  d('(i'iid)r((  1SG5,  Monk,  .1.,  1  I,.  C.  L.  J.,  p.  ir_', 
et  IM  I!.  ,1.  K.  ti-,  p.  1!)7.) 
'•  1,0  'i  ">  do  hiKiM-,   lOS  du  ih.  77  diH  S.  1!.  C.  ,W.  1>S,V.>,  iiitilnK- 

"  Acto  ('(uicci liant  les  arpoiitoiirs  et  lis  arix-iitut-'cs,"  tii'crr- 
tait  (pril  «m'ait  payi'- un  liDiinrairo  de  5^1  "  îl  cIukjiio  arpcii- 
tfiii'  Sdiniiit'  de  (Miiiiparailio  dans  trailo  cour  civili'  oii  crimi- 
iiollo  pour  icndro  tiiinpi^'iia;ro  en  sa  (pialili'  d'arp(Mil<Mir, 
jiiir  cInkiiio  jour  do  (•(iiiipaiiitiiin,  (iiitrc  ses  frais  de  v(pyaj.'o 
(s'il  on  a  tiicouiu)  ;  la(|iiollo  S()miiit<  ^i-ra  taxio  et  iiayi'c  on  la 
iiiHiiiôn'  pioHcrito  par  la  lui  punr  \v  piiiomont  dos  ti'iimiiiH 
(pli  fompiuaissoiit  dans  toiles  oniirs."  Il  a  ôt.-  Jm;:ô,  muis  (mîh 
eus  dispositions,  (ino  la  oour  pont  diminiior  cot  lioniiiiiiri^ 
suivant  Uisoironiistancos.  {Hfudi/  \s.  .iiVc./.-o/*, ('.(',  Mfintn'al, 
13  dôoomhid  IHtiô,  .Monk,  .1.,  l"  L.  C.  L.  .1.,  p.  112,  ot  IS  K. 
,1.  |{.  ti.,  p.  1!I7.) 

AHJÎl'yr  ItlC  .II(iK.MK.\T:-l';r/,  Im.ictkmknt. 

AirriCL'liA'l  Ion  ])K  l'AlTS  Lu  Cour  do  l{o\  ision  no  permettra  jias  à 
uno  partie,  (pii  a  olie-môino  inscrit  on  révision,  do  répondro, 
(lovant  ootto  cour, A  dos  articulations  défaits  aii.\<pioilos  idlc 
a  iuVdi|JÔ  do  lépoiidro  ou  cour  de  promièro  instances  (Slcatti- 
it  (il.  vs.  liicris,  C.  S,  K.,  Montréal,  !i(i  iiovoinhn»  l.Sfiô, 
J5Ai)(ii,i:v,  .1.,  Hkktuki.ot,  .l.,ot  Monk,  J.,  1  la.  C  L.  .1.,  p.  107, 
ot  IS  H.  .1.  li.  (^,  p.  18(1.) 

ASSAUT:— l7(/c  Uksoonsauh.itk. 

ASSKvNA'l'iON  i—lvlt;  l'K(.(;ÉMrKiî. 

ASSUHANCH  CONTUK  l/INCHM)!!-:.  La  condition  d'une  i.olice  d'as- 
.surauce  coutro  l'inceiidio,  à  l'eflot  ipriiiiciiuo  poursuite  r.o 
l)ourra  ôtro  intonti'o  pour  le  roc-iuvreiiuMit  du  montant 
d'assurance,  si  ello  n'est  pas  iiitontéo  avant  l'oxpiratioii  de 
<louzo  mois  après  l'iiu-ondio,  doit  avoir  «on  oll'et,  «:t  uno 
poursiiito  int(>iitéo  après  co  dt'Iai  doit  ôtro  renvoyée.  iCoi  mil 
ot  l'Iic  lArcrjiiiol  iihd  Lii)iib)n  Firr  (nul  IJft  liinnrdrirc  Co, 
(".  J>.  K.  (Ml  app(d,  Montréal,  !•  décoinhro  l.S()!>,  Cahon,  .1., 
DiiiMMoNi),  .1.,  IJadoi.kv,  ,1.,  ot  roLKiri:.  .1.  ad  hoc,  coiilir- 
niant  le  jutromoni  do  C  S.,  .Montréal,  i<i  juin  l.itw,  .Monk, 
J.,  4  L.  C.  L.  .1.,  p.  i;5;  14  .1.,  p.  2:.(i,  et  IS  U'.  .1.  1!.(^,  p.  511.) 
"  La  présentation  do  la   réclaniation  dans  l(*  didai    tixé  t-t  dans 

la  foinie  vouliK!  par  la  condition  do  la  iiolico,  est  uno  cliuso 
do  ri^ruciir  dans  le  droit  aii'^dais  et  dans  le  droit  fraïu/ais,  et 
si  ces  lormoset  ces  conditions  no  sont  passtiicteiiKMil  ohser- 
V(''0s  ot  accom|)lio'^  duiis  los  délais  fixés,  la  dé(diéanco  et 
la  proscri[)tion  (pii  s'en  suivent  profilent  à  la  coinpajznio 
d'assuranco  et  onip(*chout  l'assuré  d'exorcer  son  recours. 
(  7V/r  l^ufC'i  Iinmrdiiir  ('niiipiiiiii  of  Lirir/i'i'il  (VkI  LouiIidi  vh. 
{('('(/(/(■(/s,  C.  S.,  Montréal,  l!S  iioxcniliro  lSii7,  I{Ki;Tiii:i.or,  J., 
:î  h.'C  1..  .1..  11.  l-JS;  L!  .L,  141,  ot  IS  K.  .1.  K.  t^.,  p.  441). 
"  CONTIîK  L'INCKNDIK.   L'oblipition  ijiio  la  lionne  loi  impose 

aux  partiwH  de  no  rien  dissiinulor  de  co  fpi'oUos   savent  sur 
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le»  (ïhoHt'H  ijui  Hiiiil  (lo  l'usfUMcc  (lu  contrut  (^a^shlll-urlcu,  ni* 
cniu'ciiu'  (inliiiiiinuntMit  i|iio  Infor  iiitt'ritMir.  Il  un  «Ht  autro- 
iiitiit  iUi  i'iil'livatiiiii  (I«>  iitt  piiK  iiiiiiiirit  l'iintro  jMirtieen  erretir 
|iiir  (l(î  fiiiiï-hfs  ;l<''('laniliiiii.s  Miir  Ioh  cIiumoh  (Hii  i-diit  (!«»  la 
HiilistimcH  ilii  cdiitral  ;  collo  ci  cnhi'crin'  In  tor  oxl»''rioiir. 
('ulii  a  lien  (|iiuti(l  iiii'iiin  l'assiin'  aurai'  (ait,  huuh  iiiaiivai^H 
loi,  cotto  |■an■^.•'l^  (ir'(^larati(iii.  t'tant  iiii-iiiiiii<'  (mi  erruiir.  <'ar 
il  y  a  cM'ttn  (lillôrniicd,  .laii-toiis  les  ('onlialM  iiitt'riww''H,  niilro 
lo  caN  aiii|ufj  iiiKt  |iai'ti<t  lut  dit  pan  <'«  (|iii  c^t  ot  lo  eau  au- 
(|m'l  cllo  (lit  (!((  (|ul  n^•^t  paH,  ihiiiH  in  pr(Miii(M'  cas,  elle»  n'est 
paN  tonne  <l(i  ne  l'avoir  pas  dit,  >i  elle  nn  le  «avait  pa»,  ut  h! 
ullo  ne  l'a  na-  nialicit^uHcniunt  ilii-simiilt'',  inaif,  dans  lu 
Hui'on.l  cas,  ollu  uht  ttMin»*,  si  eu  <|ii'ull((  dit  n((  su  trouve  pa8 
v^-ritalilu  et  a  induit  l'antre  partie  en  (irrciir.  Lorscjiie  la 
fansHu  reprt'.-uiitat ion  porte  >iir  la  sul'stamuMlu  contrat,  Iuh 
assnieni's  ixmvtuit  en  deniaialcf  la  iiullitt''.  Lus  l(jis  sur  l(»s 
assurance-  rt'pii nient  tout  exci'-  dans  l'évahnilion  des 
ol)jets  a'-siirt's,  soii  (pi'il  y  ait  «mi  ilol  et  l'rando  dans  l'éva- 
Inalioii,  .-'il  ini'iue  'ni'd  n'y  ait  ((ti  m  <lol,  ni  fraiidu.  Si,  dans 
ce  derni(w  cas,  la  loi  ne  d('Tlar(^  pas  le  contrat  d'aswuriince 
nid  cointne  dans  le  pionijc  r,  tdle  vent  an  inoiiiH  (pie  l'assu- 
rancu  soit  lédnite  jiis(prà  c(iiiciiiTetice  de  la  viiluiir  n'ellu 
des  objets  :issiirt''s.  Mais  il  lu^  siitlit  pas  de  la  plus  léjière  dif- 
tereiict»  entre  la  \alenr  rtnd le  des  objets  assnr'sul  l'estiina- 
tinii  portée  dans  la  police  pour  aiitorisof  l(vs  uHHureurs  à  s'en 
plaindre  et  j\  rç(pitrir  une  nouvelle  estimation.  I^a  fraude 
sera  nianif(^«te  si  l'estirniition  excède  du  |,du  i\,eti1plus 
forte  raison  de  la  .1,  la  yt'iitiilile  vahMir  de  la  chose.  La 
réduction  de  l'assurance  il  la  juste  valeur  d(is  choses  d(jiit 
l'iissiir('  léelame  le  |iiix,  n'a  lieu  ipi'autant  (pie  l'excÔH  (!»( 
l'estiinatioii  n'est  pas  le  résultat  d'un  calctd  frauduleux. 
Lji  fraude  ne  se  piésii niant,  c'est  aux  assureurs  à  prou- 
ver (pie  l'cxc('s  de  l'évaliiiition  conteiuie  dans  la  police  pro- 
vient de  la  mauvaise  foi  ih^  ras>iii('.  Celui  (pii  a  fait  as- 
surer ses  etiets  pour  une  somme  aii-(Udi\  de  ItMir  videur  est, 
dans  le  doute,  présuiiK'  l'avoir  fait  de  honne  foi  et  par  i^rno- 
rance.  Car  la  fraude  uo  s^^  présimu*  pas  ;  (j'est  aux  assu- 
reurs, lors(]u'ils  l'allèguent  et  cpt'ils  deniandent  en  consé- 
quence la  nullité  d((  rassurance,  >\  la  justifier.  LorHtpi'à  une 
(paistion  posée  aux  jurés,  ces  (Usiniers  répondent  ipie  la 
valeur  des  clioses  assurées  a  été  exagérée  par  l'assuré  au 
temps  de  l'assurance,  mais  sans  fraude  de  sa  part,  la  Cour 
est  tenue  d'accepteicette  oi)iniou  des  juiés  sur  une  motion 
pour  jugement  suivant  le  verdict  et  sur  motion  pour  jtige- 
ment  nonobstant  le  verdict.  Lors(pie  la  perte  est  totale, 
l'assuré  n'est  pas  tenu  de  fournir  tni  état  et  nn  coniptede  sa 
perte,  (]Uoi(iue,  xiar  une  d«^s  conditions  de  la  police,  il  soit 
déclaré  (pie  l'as-iué,  ajirès  l'incendie,  devra  fournir  nn 
compte  et  nn  état  de  la  jxTte.  Lors(ine  l'assureur  envoie  un 
agent  sur  les  limx  du  sinistre  pour  constatei'  les  tiaits,  il  est 
présumé  lenoncer  à  exiger  un  compte  et  nn  état  de  'a  |ie: 
do  l'assuré.  La  condition  d'une  police  d'assni  nco  xigeain 
(pi'avant    de  |iouv(iir    reconvrei  le  niontfi'"  iiiauce, 

l'assuré   fournisse   un   ceitificat  d(^  trois  es   regpec- 

tîililes  quanta   la   cause   de   riiK(Mulie,  .ue   condition 

précédente  et  nécessaiie  avant  ()ue  l'a  lé  puisse  être 
admis  à  recouvrer  le  montant  de  la  perte,  i. délai  .iéler- 
niiné  par  une  clause  de  la  police  pour  l'instit  ion  de 
l'action  en  paiement  de  l'assurance,  est  valabha  »;i  nl)liga- 
toire.  Lu  durée  de  l'existence  d'un  droit  est  susceptible 
d'être  réglé  par  la  même  convention  qui  lui  a  donné  l'exis- 
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teiK"»'.  lliarinr  \h.  (ii  il'axxnriinrr  l' l^ijuilnhli'  il,  l,oiiih-ri>, 
('.  S.,  >I<.iitri'al.  :tu.it''.ciiil.re  1S61,  C  .1.,  p.  M',»;  l(i  U.  ,1.  K.  Q., 
p.  ISÔ,  et  IS  K,  .1.  |{.  (i,  p.  4»().) 
ASSlTKANCK  ('()NTI{K  i;i\('KNI>l  K.  l.orM|iif  l'aHHiir»'  fait  dcH  couh- 
trnctionH  additioniK^lics  ou  des  aiiit'iioi-atinnH  aux  l)i\tiris(tN 
asHiirée-,  (pii  en  aiijrnitMitent  le  riH(|ii(i,  raHMurance  devient 
indie,  et  une  (U'claration  verbale  a  I  aèrent  d<«  l'aH-'nreiir  on 
de  la  (onipaynie  d'aNMnraiiie  n'est  pax  nii  avis  Mullisant  et 
K'iral  t\  la  compagnie.    (/;/•(/ /.i/i    Anirrirnn  J^nml  Co,   vh.    < 'i 


'l'Axniirinin  Miitiii  Itr 


lire  l\ 


il  il,  {'.  S.  !{.,  Montre 
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octobre  1S6."),  B.Mxn.KV, .!.,   Ib;iani;i.i)r,  ■!.,  et  Monk,.!.,  1  I, 
C.  1..  .1.,  p.  '.Kl,  et   18  U.  .1.  I{.  (i,  p.  Kis). 

L<)r8(|ne,  par  nne  des  conditions  (le  la  nolice,  il  est  déchm''  ipie, 
dans  le  cusde  perte  par  le  l'en,  l'asHur»''  ilevra  t'oiirnir,  daiiH  les 
(pintorze  jours,  nn  compte  di'taille  (|i\  mph  |i<Mtes  et  d*^  la 
valeur  de  la  propriété  iletndte  ou  eudoninuint'c,  et  ((ue,  H'il 
y  a  aucune  fraude  on  l'ausHiMléclaration,  la  iiolice  deviendra 
indle,  l'assuré  perd  tout  recoursen  vertu  de  sa  jxdice  dans 
le  cas  où,  Hcieninient  et  frauduUmseinent,  il  exajfère  ses 
pertes,  nnii.s,dnn«  le(  asoù.sans  fraude,  nuiis  erronénient,  il 
exa>:ère  ses  |>ert(^s,  il  a  droit  ii  sou  reeoui's  pour  le  luoiitant 
des  [K-rles  prouvi'cs.  (7'///  (juin  Insuranci'  ('Diiipiiiifi  itf 
l.irirjiixil  iiiiil  l.onilini  vs.  W  ii/i/iiis,  (,'.  H.,  Montréal,  \',i  sep- 
tend)re  18(i7,  Monk,  .1.,  :!  L.  ('.I,.  .1.,  p.  l'.'.S;  i;-,  .1.,  p.  Hi,  «t 
18  K.  .1.  K.  (l,  p.  441). 

liOrscpu-,  par  inie  dt^s  conditions  de  la  police,  l'assuré  doit 
('(juridr,  dans  nu  certain  délai,  la  preuve  de  la  production 
de  sa  n'clauialion  en  bouu»!  ('"rnie,  avant  dit  pouvoir  recou- 
vrer, il  ne  peut  recouvrer  le  montant  de  l'as>urance,  mémo 
dans  le  cas  d'un  verdict  en  sa  laveur,  s'il  n'a  fait  sa  réela- 
nuition  suivant  les  conditions  de  la  p(diee.  (7'/w;  (^c,  n  In- 
furmice  Vonijiiitiy  of  Lirirpuol  uml  Lmuloii  vs.  Wiijyinit,  (l.  S., 
Montréal,  28  novomlire  18t)7,  l{i:ii'rni;i.or,  .l.,3  li.  C.  L..f.,  p. 
128;  l;i.I.,p.  141.  et  18  H.  .1.  11.  il,  p.  441). 

Lorsqu'il  y  a  ineirtitnde  sur  la  chose  assnréi,  le  doute  est 
interprété  contre  l'assuré,  vu  (jut^  c'est  lui  (pu  en  demie  la 
descri|)tion.  [La  VoiiifiiK/ni,  irAsnininci  MiihiiUc  roiitru t'In' 
rftiiiii'  et  Lorrain,  C.  H.  K.  en  app(^l,  Montréal,  i(  septembre 
18()7,  l>iVAi,,  .1.  en  C  ,  MoNi>i;t,i:r,  .1.,  Dhimmonu,  .1.,  et  .John- 
son,.!. A.,  intirniant  le  jujrenient  de  C  !S.  U.,  Montréal,  28 
lévrier  18()(>,  IJaikm.kv,.!.,  HK;vrni:i,(yr,  .1.,  et  Monk,.!.,  1  L.  C. 
L.  .1.,  p.  110;  3  L.  C.  L.  .1.,  p.  07,  et  18  R.  .1.  U.  il,  p.  204|. 

Lorstin'imedes  eondilions.dans  une  [loliee  d'assurance  contre 
l'incendie,  oblige  l'as-uré  à  fournir  •'  un  état  de  -a  [perte  ou 
donnnajfe,  et  de  la  valeurde  la  propriété  ilétruite  ou  endom- 
nia;{ée,"  sans  exijjer  de  forme  partit  ulière  pour  cet  état,  la 
réponse  suivante:  "  NoU8(;(jnsiiléron-'  la  réclamation  faite, 
mais  non  en  iioiini'  forme,"  faite  par  le  jury  il  laquestion 
(pli  lui  est  soumise,  à  l'ell'et  de  savoirsi  l'a-surea  fourni  l'état 
e.\i}j;é  parcette  condition  de  la  police,  sera  considérée  comme 
une  répon.se  attirmant  la  production  de  l'état,  et  les  mots, 
"  mais  non  en  bonne  forme,"  seront  considérés  comme 
n'ayant  aucun  etl'et,  vu  ipie  la  condition  de  la  police  n'exige 
aucune  forme  particulière  ipiant  à  cet  état.  (  W'Ujijinx  et  'Hif 
(.iuei'U  LiKiiriiiiri'  l'oniixmy  oj  JÂrir/mol  ami  Lomlon,  C.  B.  K. 
en  ap|)el,  Montréal,  !»  juui  1808,  iJijv.vi,,  ,1.  m  (J.,  ("AitoN,.!., 
lJRUMMON'i),.J.,et  Badgi.kv,  .1.,  infirmant  le  ju^'ementdeC.  i^., 
Montréal,  28  novembre  1807,  Iîkutuklot,  .J.,  jui  avait  donné 
effet  à  ces  derniers  mots  et  décidé  (pie  cette  ré|)oiise  com- 
portait que  l'assuré  ne  sV tait  pas  confijrmé  aux  conditions 
de  la  police,  et  avait  renvoyé  raction  de  l'assuré  sur  une  mu- 
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Mon  (lo  l'ftH'-iiroiir  pour  jiitxomcnt  l'ii  sa  fiivcMir,  vu  qtio  cotto 
réponse  du  jury  supportait  non  pluiiloyor,  'rf  h.  C  l«  .F., 
p.  r.'S;  i:{  .1.,  1).  141,  ft  IS  U.  .1.  li.  t^.,  I».  441). 
ASSUHAN(;K  CONTUH  L'IXCKNDIK.  si  nnoiUwcouditioua  d'uno  po- 
lice d'ussuianw  coulro  l'ini-ondio  oxijîc  qu'on  cas  do  |K*rto  <  t 
avant  le  paioinont  lio  colto  porte,  un  <Hirtiti(îat  «oit  proiiuit 
sons  la  si^iiaiuro  d'un  magistrat  ou  d'un  notaire  assi-rniciitô 
do  la  fitô  on  ou  distrift,  cf)nstataiit  (pi'ils  connaissent  io 
caractèro  et  la  position  do  1  assuré  et  savent  ou  croiont 
savoir  qu'il  a  réelloinent,  par  (tas  fortuit  et  sans  fiauilo, 
pprouvô  la  perlo  au  montant  y  moniionné,  toi  certificat  est 
uno  couditiori  précédonto  au  roconvremout  de  tiiUo  pertt! 
coidre  l'assurour,  sur  la  polic((,  et,  si  un  cortilleat  est  produit, 
dans  loquol  la  connaissance  ou  la  croyance  quant  au  mou- 
lant do  la  porto  est  ond«o,  il  sera  cou'JÏdéro  comme  ii\suHi- 
sant.  {Scdtt  et  ni,  et  Vie  (ViiMtnrance  l'Iiénix,  Conseil  Privé, 
LondrcH,  i;i  nifii  1H;'<',  "onlirinant  lo  jugement  de  la  Cour 
Inférieure,  ^Sluarfs  licp.,  p.  .154;  1  H.  J.  K.  Q.,  p.  188,  et  18 
11.  J.  H.  ti.p.  447.) 
"  !<i  l'assureur  •..o  s  tisfait  point  à  la  <lomando  que  l'assuré  lui 
fait,  à  l'andi.Dle,  ce  dernier  doit  intnnt<>r  contre  lui  l'action 
en  j.aiement  do  l'assuranco  avant  l'expiration  du  délai  fixé 
par  les  conditions  de  la  police  pour  la  pres'M'iption  de  cette 
action.  (7'/i<'  (juirn  Iiinunuirc  Cninpntnj  of  Livirpool  imd 
LoikIou  vs.  W'iijtjitm,  ('.  H.,  Montréal,  l.'8  novembre  lSfl7, 
I?i:uTiiKi.or,  .1.,  3  [-.  ('.  L.  J.,  j).  l'J8;  13  J.,  p.  141,  et  18  H.  J. 
II.  Q..  p.  441). 
A UIU'.IKÎK :—»■;(/»■  .h(U.:  nn  paix. 

AUDlTKUll.  I.e  rapport  d'un  auditeur  ou  comptable,  nommé  dans  une 
oauso  p;ir  le  tribunal,  et  à  qui  il  est  ordoinu;  de  se  faire  as- 
sermenter  lievant  un  jujre,  cniistatant  (|U'il  a  été  a-'.serinenté, 
Comme  il  lui  a  été  ordonné  de  le  faire,  fait  preuve  sutli- 
santedecetto  assornientation.  (ArtsîWI,  'A'M  et  340  C  P.  <'.). 
(Cinin  m»  vs.  ('nxxon,  (".  S.,  Montréal,))  juillet  18(17,  Monk,  .1., 
8  L.  (".  L.  .r..  p.  17,  et  18  11.  .1.  U.  Q.,  p.  4L'l.) 
AirullISATION  MAUITALK.  Le  défaut  d'auiorisation  maritale  cons- 
titue une  nullité  l'ordio  public  (pie  ri»<u  ne  |hmu  corrigcir. 
Khifioii  (lit  Limoiiie  et  lÀttnni.t,  V.  H.  11.  tM\  apixd,  Mont- 
réal, l(t  décembre  1870,  opinion  de  l-oiiAMii  u,  .1.  ad  lioi;  18 
II.  .1.  II.  <J.,  p.  ;uo.). 
AUTUlirSAl'ION  MAUITAIdO.  La  femme  mariée,  séparée  de  biens, 
ne  peut  faire  une  opposition  il  lin  ib*  disiraire  un  immeuble 
8<.isi  sans  l'autorisation  de  sou  mari,  et,  <iuoiipie  l'opposition 
allèmie  ([U'elle  est  ainsi  autorisée,  cette  opposition  sera 
rejetée  sur  exception  A  la  forme,  si  l'opposante,  (ixaminéo 
coinine  témoin,  déclare  quVdlti  n'a  pas  eu  cette  autorisation. 
tlllunilinrt  vs.  Houif,  et  Ifuh.rl,  curateur,  C.  S.,  Montréal,  lîO 
juin  isil.-),  Uadoi.ky,  .1.,  l  L.  C.  L.  .!.,  p.  (>3,  et  18  II.  .1.  11.  t^., 
p.  l--'8,) 
MA lUT A LK  i—yid,'  Douairr. 
"  "  -.—  Ville  Nn.i.rrR. 

AVAL: — Vide  Mii.i.kt  imîomissoirk. 
AVOCAT  -.—  Vide  Dksistkmknt. 

Il  ._      i<     DlSTUACTIOS  DE  KKAIS. 

B 

MAIL: — Vide  ]A)C.\VKvn  kt  Locataikk. 

"     : —    "    LouAUK  un  maison. 

"     DK  MAI80N:— Fi(<«!  LouAOK. 
BANC  D'EGLISE  -.—  Vide  Soui.aritk. 
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BANQUE.  Coliii  qui  reçoit  de  l'ivriient  un  comptoir  d'uno  batKiuo 
(*^t  tenu  dv  a'asHiirer,  tiviiiit  (1(>  lais-fcr  les  lieux,  qtie  les 
paciiu'ts,  (jii'oti  lui    rcinot,  oontiomiciU   lt>8  montuiUs   iiidi- 
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(iiit's  ;  iiiitreniont,  il  m»  pourra  pas  recouvrer  de  la  banque  la 
il ift'ô ronce,  i]iioi(|ii'il  prouve  (]\iit  Uui  paquets  nu  contenaient 
pas  le«  niontantH  imliqués,  et   ce,  surtout  mMI  y   a  dans   la 


buncpie  dets  avis  publicH  déclarant  (pie  la  l>an(|ue  ne  serait 
pas  reeponsalilo  pour  la  diirérence  (lui  ne  serait  ptis  cons- 
latco  sur  les  lieux.  {ISroirn  vs.  iSauijui'  île  (/uèhtr,V.  ()., 
Queliec,  24  novembre  lS(i(>,  Stuakt,  .T.,  2  L.  ('.  L.  ,1.,  p.  l'ô;?, 
et  IS  U.  .1.  II.  (i-,  p.  []H'2.) 

lîANCîUKROUTK  :— IV(^  KNUKdisrucMKxr. 

BEDKAU.  L'\i.sajfe  immémorial  ilans  une  paroisse,  ratifié  à  plusieurs 
reprises  par  les  i)aroissiens  réunis  en  astsemblée,  de  rému- 
nérer les  servi(;es  du  bedeau  do  la  parois'-e  au  moyen  d'une 
redevance  d'un  quart  de  minot  de  blé,  ou  sa  valeur  en 
ar>?ent  estimée  à  -ô  cts,  que  clnuiue  paroissien  doit  lui 
payer  annuellement  au  lieu  et  place  de  tout  autre  salaire, 
est  oliligatoire  pour  chacun  des  paroissiens,  et  le  bedeau 
IKMit  rec(juvrer  en  Justice  celte  redevance  des  i.aniissiena 
(pii  refusent  de  la  lui  payer.  {Murtiu  et  liruiulle,  C.  H.  K. 
en  a|>pel,  Montréal,  0  septembre  lS(j!),  I)i  val,  .1.  en  ("., 
(,'ahox,.)..  Dm  m.moM),  .1.,  Baikii.ky,  .1.,  dis<*i(ient,  et  .loitx- 
soN,  .T.,  dissident,  inlirmant  le  jii}<ement  de  t.'.  8.,  Montréal, 
ao  (Ic'ntembro  lKi;5,  .Moxk,  .1.,  1  L.  C.  L.  J.,  p.  112;  1  U.  L., 
p.  61(),  et  18  K.  .1.  K.  Q.,  p.  189.) 
:— 17(/<' Ai'i'Hi,. 

nii^LKT  rROMISSOiRK.  Celui  (pii  endosse  un  billet  promis>^oiro  fait 
ù  l'ordre  d'un  autre,  avant  l'endossement  de  ce  dernier,  doit 
élre  considéré  comme  donneur  d'aval  on  caution  solidaire 
(lu  prometttuir.  \l,iiUmr  tt  nl.vX  Giiulhiir  ri  '  L,  C  \i.  K.  eu 
appel,  Montn  al,  K»  septtMiibre  IWiti,  Dlvai.  .1.  en  (;.,  Mkuk- 
DiTii,  .1  ,  .Vvi.wiN,  .1.,  et  .\biNOKi,KT,  ,1.,  contirmaut  le  jujçe- 
mcnt  de  C  S.,  Mmitrial,  M)  avril  l.S(>4,  BicuntKUyr, .!.,'_'  L.  (". 
L.  .J.,  p  lOi),  «  t  IS  R.  J.  R.  (l,  p.  274.) 
'•  L'R().MIS8l)I!iK.  U  peut  ('tn;  permis  au  porteur  d'un  billet 

insutlisamment  timbré  d'y  aiiiioser,  inéme  après  l'institution 
de  l'action,  les  timbres  n('<;essaires  en  présence  du  pr.-.io- 
notaire.  {SttrruKon  d  ni.  vs  Kimidou  d  al.,  C'.  S.,  .Montréal,  12 
mars  IStiT,   BEiniiici.oT,  .F.,  12  .1.,  p.  291,  et  18  R.   .1.   K,  Q, 

p.  ;w.) 

"  PROMI8S0I  RE.  Le  billet,  donné  en  ^rarantie  t\  un  tiers  par  lo 
8i>rnataire  |>our  cautionnement  en  sa  faveur,  est  valide,  et  la 
caution  iK'ut  en  poiii suivre  le  recouvrement  aiis-ili'it  ([u'on 
lui  cause  du  trouble  au  sujet  (bîson  cautionnement  et  avant 
d'avoir  payé  la  detto  pour  le  i)ayemcnl  de  hKjuelle  elle 
s'est  rendue  respoiisabb.  ( /Vrn/ vs.  Mi/m,  C.  S.,  Montréal, 
3fi  mars  If-iil,  liKiiriiKioT,  J.,  ô  .)".,  p.  121  ;W  R.  .1.  K.  (i,  p.  Ul, 
et  18  R.  ,1.  R.  C^.,  p.  ;5S.) 
rUOMlSSOlRK.  L'endosseur  d'un  billet  à  ordre  échu  et  pro- 
testé, qui  ne  l'a  pas  payé  et  n'en  est  pas  devenu  porteur,  ne 
peut  jMJiirsuivre  le  souscripteur,  pour  «lemaiider  (pui  ce  der- 
nier Boit  condamné  à  lo  lui  payer,  o'i  à  le  payer  i\  la  bampie 
qui  en  est  encore  iiorteiir.  lArt.  1S).');'>  C.  C).  {MoiiiKinl  <t  ni. 
et  liennitit,  V.  B.  R.  lUi  a|>pel,  Montréal,  2!>  février  IHtiS,  Du- 
VAi.,  .1.  eu  ('.,  Avi  \vin,,I.,('akoN,  .1.,  Diu:mmoni),  .).,  Bahoi-kv, 
.T.,   12  .1-,  p.  2i»:!,  et  IS  i{.  J.  R.  t^,  p.  ;'.<i.) 

"  PROM  ISSOIRK.   Ij'eiulosseur  d'un  billet  promissoiret'sc'tmp- 

té  a  une  banque  est  déclmr^téet  liliéré  de  sa  responsabilité, 
comme  endosseur,  par  le  nouveau  délai  (pie  la  bampie  a 
accordé  uu  pruiuulteur,  Hunu  aou  consenteiuent,  aprèa  l'é- 
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ch^anee  du  billet.  (Art.  1961  C.  C.  ).  {Moijiinrd  vt  al.  vs.  Ke- 
iKiHtl,  C.  S.,  Montmil,  30  mai  ISiiH,  BKUtiiKi.oT,  .1.,  12  .1.,  p. 
2i»a,  et  18  R.  .1.  K.  Q  ,  p.  lîti.) 
BILLET  PKOMlSSOlRfc;.  L'endosseur  d'un  billet  pronii-ssoire,  (|ui  a 
été  consenti  en  sa  faveur  et  (ju'il  ii,  tranK|M>rté  à  un  tiers, 
ne  peut  en  poursuivre  le  recouvrement,  s'il  ne  l'a  pas  payé  h 
ce  tiers  qui  en  est  encore  détenteur,  [d'ihswt  cl.  ni.  et  Mnffatt, 
C.  \\.  li.  en  appel,  Montréal,  S)  juin  IHfiO,  I'ivai,,  .1.  en  C, 
MKKKnrni,  .J.,  Avi.wfN,  ■!.,  Mondki.bt,  .1.,  et  Lhuaxgek,  J.  «(/ 
hoc,  2  L.  C.  L.  .1.,  p.  ()0,  et  18  R.  .1.  R.  1^.,  p.  L'2i».) 

"  l'ROMISSOIRE.   L'endos.seur  dun  liillet  proniissoire,  qui  est 

poursuivi  conjointement  avec^  le  faiseur  et  (|ui  fait,  par  l9 
même  procureur,  une  exception  à  la  foruje  analogue  à  celle 
faite  parle  promettiMir et  basée  sur  les  inéincs  moyens,  n'est 
pas  re-sponsable  des  frais  do  l'apptd  intenté  par  le  deman- 
deur du  Jugement  maintenant  l'exception  a  la  forme  du 
prometteur,  et  renvoyant  la  demande,  si  cet  apjiel  n'est  pas 
dénoncé  il  l'endosseur;  la  signification  du  bref  d'appel  pris 
par  le  demandeur  (W)ntro  le  prometteur  seulinneni,  f.iite  à 
l'avocat  qui  a  occupé  pour  ce  dernier  et  pour  rendos>eur  en 
cour  de  première  insiance,  n'étant  pas  une  dénonciation 
.sullisante  pour  le  rendre  responsable  des  frais  sur  l'appel. 
(Arts  1103,  1105  et  ll>3ti  C,  ('.).  (lUmcher  ai  iMiour  et  <,l.,  V- 
B.  I{.  en  appel,  Montréal,  1  .stiptembre  1S.')2,  Lakontaink,  .1. 
en  <".,  diitsidfiil,  DiVAi-,  .1.,  MKHionnii,  .1.,  et  Mondki.kt,  .1.,  t» 
.].,  p.  2(59  ;  10  R.  .1.  R.  g.,  p.  :!;<8,  et  18  R.  .1.  R.  Q.,  p.  :K».  )  Le 
juge  en  chef  exprima  l'oi)inion  (jue  la  signification  du  bref 
<rap|iel  au  protuireur  qui  avait  repri'senté  l'endosseur  et  le 
faiseur  en  cour  de  première  instance,  et  (]ui  représentait  le 
prometteur  seulement  en  apj)el,  était  siiHisai\te  comme  dé- 
nonciation do  rapj>el  à  l'endosseur,  pour  le  tendre  respon- 
sable des  frais  de  l'appel  pris  contre  le  pronuitteur. 

«  PRUM  JySOIRE  :—  Vide  A im-ki.. 

:—    "    Eaux. 

«  "  :—    "    Garaxtik. 

••  •*  : —      "       LkTTKK  !)i:  CUANGK. 

"  "  :—      "       l'itKl  Vi:  TKSTIMONIAl-K. 

\<rrioN"  Ks  HORS A( il-:. 
U'ERREIR.  I.asec.  5'idu  cil.  77  des  S.  H.  B.C.  de  18(51,  inli- 
tuli'  :  "  Acte  conci'rnant  la  Cour  du  Banc  de  la  Reine  "' 
était  en  ces  tenues:  "  La  Cour  du  Baiu-  de  la  Reine,  sié- 
geant comme  Conrd'a|)pel  et  |n)urv(ii  |)our  erreur,  sera  ime 
Cour  d«*  pourvoi  pour  erreur  dans  les  affaires  criminelles 
aussi  bien  quti  dans  les  atlaires  civ.les,  et  aura  juridiction 
en  poin'voi  pour  errenr  dans  toutes  les  cau-es  criminelles 
devant  ladite  Cour  sicgcant  en  matières  criminelles,  ou 
devant  toute  Cour  d'nyer  et  terminer,  ou  Cour  de  s*s- 
sions  de  (|uartier;  et  le  bref  de  pourvoi  pour  erreur 
aura  reflet  de  su-|)endre  l'exécutinu  du  jugement  de  la 
Cour  inférieure."  I^i  sec.  08  du  même  statut  était  en  ces 
termes  :  "  Si  dans  un  expos-  en  malièies  criminelles  ré- 
servé comme  susdit  ou  p((itt.  dmant  elle  an  moyen  d'un 
bref  lie  pourvoi  pour  erreur,  la  Cour  du  Banc  de  la  Heine 
e^t  d'avis  ipie  la  ciiuviction  est  mauvaise  |)Our  quel(|ue 
raison  ne  de|iendaiit  pa-^  du  mérite  de  la  cause,  elle  pourra 
par  son  jugement  déclarer  le  fait,  et  ordonner  que  la  jnir- 
lie  coinaiiuMie  subisse  de  Uduveau  son  procès,  comme  >'il 
n'y  avait  pas  eu  de  procès  dans  l'atlaire."  Il  a  été  juué, 
sous  l'es  dis]K)-itions,  (pi'im  bref  d'erreur  ne  pouvait  être 
émané  sur  l'ordreile  la  Cour  du  Banc  de  'a  Reine,  siégeant 
en  appel,  sans  le  fiai   <lu  Procureur  <••;>  rai  ;  la  jurispru- 
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(lence  anjjlaise  étant  constante  à  cet  effet,  et  cette  jurif- 
pnidonce  étant  applicable  à  la  province  par  suite  de  la 
mise  en  vigueur  des  lois  criminelles  uncliiises  par  le  statut 
de  1774,  14  Geo.  III,  cli.  83,  sec.  11.  {Nolrnan  et  Li  Riive, 
V.  B.  R.  en  appel,  Montréal,  7  septembre  1865),  Duval,  J. 
en  C,  Cabon,  .t.,  BAUCiLKV,  J.,  et  Monk,  J.,  dissident,  13  .1., 
p.  255,  el  18  R.  J.  11.  Q.,  p.  501).) 
BREF  DE  SOMMATION  -.—  Vide  PnocfeouRE. 


CAPIAS.  Il  est  illégal  de  demander  à  un  défendeur,  arrêté  sur  captas 
et  qui  est  examiné  comme  témoin  par  le  demandeur,  8ur 
une  re'  .lét  sf  '-j  l'art.  811*  C  1'.  C.  pour  obtenir  son  élar>;i8- 
sement.,  s'i!  '.'.ist  pas  alors  sous  caution  sur  un  acte  d'ac- 
cusation raKX)rté  dans  la  Cour  du  Banc  de  la  Reine,  pour 
avoir  obtenu  des  marchandises  sous  <le  faux  prétextes. 
(  Winnirtg  il  al.  vs.  Fraser,  0.  S.,  Montréal,  10  novembre  1868, 
ToRRANCK,  J.,  12  J.,  p.  291,  et  18  R.  J.  R.  Q.,  p.  34.) 

"  La  déposition  sur  laquelle  est  basée  un  cmias  ad  resjiondendum 
contrôle  capitaine  d'un  vaisseau  sur  le  point  de  partir,  et 
alléguant  que  le  déposant  croit  (]ue  le  défendeur  est  sur  le 
point  de  quitter  la  province  du  Canada,  avec  l'intention  de 
frauder  ses  créanciers,  pour  les  raisons  suivantes,  savoir  : 
"  Farce  que  le<lit  vaisseau  est  cliargé,  et  a  laissé  son  quai, 
et  est  sur  le  point  de  prendre  la  mer,  avec  le  défendeur, 
son  capitaine,  qui  le  commande;  et  parce  tiue  le  défondeur 
lui-même  a  dit  au  déposant  tju'il  était  sur  le  point  de  faire 
vo'le  dans  ledit  vaisseau  jjour  traverser  la  mer,  et  parce  que, 
fréquemment  requis  de  payer  le  montant  dû  au  déposant, 
ledit  capitaine  a  refusé  et  négligé  de  le  faire,"  est  suffisante, 
quant  aux  raisons  su-dites,  pour  justifier  le  copias.  (Quinn 
vs.  Atcheson,  C  S.,  Québec,  2  décembre  1854,  DrvAi/,  J., 
Mekkdith,  j.,  et  Caion,  J.,  4  D.  T.  B.  C,  p.  378,  et  4  R.  J. 
R.  Q.,  p.  203.) 

••  l.a  sec.  1  du  ch.  87  des  S.  R.  B.  C.  de  1801  était  en  ces  termes  : 
"Sujet  aux  dispositions  ut  exceptions  ci-dessous  prescrites, 
— dans  tous  les  cas  dans  lescjuels  un  juge  de  la  Cour  Su()é- 
rieure,  un  protonotaire  de  ladite  cour,  ou  un  greflier  de  la 
Cour  de  Circuit,  dans  le  district  dans  lequel  il  est  proto- 
notaire ou  gretlier,  est  convaincu  par  l'atlidavit  du  deman- 
deur, ou  de  son  teniiur  de  livres,  commis  ou  procureur 
légal,  que  le  défendeur  est  personnellement  endetté  envers 
le  demandeur  en  une  somme  de  quarante  piastres  ou 
plus,  et  aussi  (jne  tel  demandeur,  son  teneur  de  livres  ou 
procureur  !<'  'al  a  raison  de  croire,  et  croit  véritable- 
ment, pour  (  i-i  raisons  à  être  s|iécialement  énonc^ées  dans 
tel  attidavit,  (jno  le  défendeur  est  imniodiatenient  sur  le 
point  de  (juitter  la  province  du  Canada,  avec  l'intention 
de  frattder  ses  iréancier»  généialemenl  ou  le  demandeur 
en  particulier,  et  (Uie  tel  départ  privera  le  demandeur 
de  son  recours  contre  le  défendeur,  ou  (jue  le  défendeur 
a  caché  ou  est  ï-ur  le  point  de  cacher  st<8  biens  et  eflef- 
dans  cet  intenlitui,  tel  juge,  protoiiotaire  ou  grellier  pourra 
accorder  un  cajiias  ou  saisie  rontre  V'  C(jrps  de  tel  défen 
deur,  adressé  au  shérif  ou  à  tin  huissier  de  la  (.'our  Su ))♦''• 
rieure,  (selon  que  peut  l'exiger  la  loi,)  à  l'ettet  de  prendre 
et  arrêter  tel  (léfendeur,  qui  pourra  être  admis  i\  caution 
pur  le  slu'rif  pour  roniparaitre  en  la  manière  prescrite 
par  la  loi  ;  et  ù  défaut  <1«  catiti'  :i.  tel  défendeur  sera  envoyé 
TOME   XVIII,  34 
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en  prison  et  y  restera  jusqu'à  ce  qne  le  défendeur  ait 
donné  caution  spéciale,  ou  qnelqu'autre  oautionnotnent 
conforme  à  la  loi."  Il  a  ét«^  jugé,  sous  ces  dispositions,  que 
l'ailîdavit  jiour  oa/)?'(t»doit  indiquer  la  cause  de  l'action  et  la 
nature  de  la  dette,  le  défendeur  ayant  droit  de  connaître, 
lorsqu'il  est  arrêté,  la  nature  de  la  féclaination  du  deman- 
deur, et  n'étant  pas  tenu  d'attendre  les  trois  jours  accordés 
pour  la  signification  de  la  déclaration,  (liollnnd  vs.  GuIUhiuH, 
0.  S.,  Montréal,  31  octobre  1868,  Tokranch,  .F.,  12  J.,  p.  276,  et 
18R.  J.  K.  Q.,p.  IG.) 
CAl'lAS.  La  vente  d'une  quantité  de  marchandises,  faite  par  un  coni- 
n\erçant  insolvaljle  à  un  le  ses  créanciers,  dans  le  but  de  le 
payer  de  préférence  aux  autn-s,  ne  constitue  pas  le  recel 
fiutlisartt  pour  justifier  l'émanation  d'un  rnp?(j.<i,  eiuoiqu'eilo 
constitue  une  préférence  frauduleuse.  {Oitvlt  et  al,  et  Don- 
vellij,  C.  B.  R.  en  appel,  Montréal,  0  spriteml)re  18()7,  Duvai,, 
Juge  en  chef, dissident,  Primmond,  ,I.,  Monuki-ct,  J.,  et  Jons- 
fiON,  J.  ad  hoc,  confirmant  le  jugement  de  C  S.,  Montréal, 
28  février  1866,  Baugi.ey,  juge,  1  L.  C.  L.  J.,  p.  11!)  ;  .S  L.  C. 
!..  J.,  p.  56,  et  18  H.  J.  R.  Q.,  p.  213.) 

^«  Un  capiait  basé  sur  une  déposition  alléguant  que  le  déposant  a 
raison  de  croire,  et  croit  vraiment,  que  lo  défondeur  est  pur 
le  point  de  quitter  la  province  du  Canada  avec  l'intention 
do  frauder  ses  créanciers  en  général  et  le  demandeur  en 
particulier,  que  ce  départ  projeté  est  connu  du  public  et  (|ue 
le  défendeur  a  inscrit  son  nom  sur  les  registres  d'un  hôtel 
comme  étant  de  New- York,  sera  cassé,  parce  (pie  le  nom  do 
la  personne  qui  a  donné  l'information  n'est  [las  mentionné. 
( liobirtK  V8.  WiKt,  C.  S.,  Montréal, 31  octobre  IWif),  BEitTiiEi-or, 
jnge,  1  L.  C.  L.  J.,  p.  Îi4,  et  18  K.  J.  R.  Q.,  p.  163.) 

••  tJn  c<7)»rt."f,  émané  pour  une  dette  personnelle  au  demandeur 
excédant  $40,  et  pour  d'antres  montants  qui  lui  ont  été  trans- 
portés dans  le  but  d'en  faire  la  collection  en  même  temps, 
est  valide  pour  le  tout,  et  le  défendeur,  pour  obtenir  son 
élargis.sement,  doit  fournir  caution  pour  toute  la  créance, 
(pn)i(iue  le  demandeur  ne  soit  que  le  prête-nom  pour  nue 
partie  delà  créance  sur  laquelle  est  basé  lo  mpiait.  (11*1?»- 
jiituj  et  (tl.  vs.  Fraiser,  C.  S.,  Montréal,  27  avril  1869,  'i'oa- 
KAXCK,  juge,  13  .1.,  p.  167,  et  18  H.  J.  R.  (}.,  p.  :{4.) 

•«  tJn  créancier  personnel,  pour  une  somme  an-dessous  de  £10, 
l^eut  faire  émaner,  contre  son  d(biteur,  un  cajiias  ad  renjwn- 
demlum  basé  sur  cette  créance  et  sur  d'autres  créances 
qui  lui  auraient  été  transportées  pour  un  montant  sutlisant 
pour  former  en  tout  une  somme  excédant  £10,  <inoiqne  le 
transport  des  créances  à  lui  cédées  n'ait  pas  été  au  préalable 
signifié  au  débiteur,  {(^iiiiw  vs.  AtchcKm,  C  S.,  (iuébec,  2  dé- 
cembre 1854,  UiVAi.,  MKHKmrn  et  Caron,  juges,  4  1).  T. 
B.  C,  p.  378,  et  4  K.  .1.  R.  (J.,  p.  203.) 

•«  Valide  est  i'uilidavit  pour  <'<p/</8,  alléguant  que  lo  défendeur 

est  endetté  envers  le  demandeur  en  une  somme  déterminée, 
Bans  indiiiiier  la  cause  de  la  dette  ou  l'endroit  où  elle  a  t'té 
contraeti'e,  et  énonçant,  comme  raisons  de  la  croyance  du 
déposant  du  départ  projeté  du  défemieur  avec  intention  de 
frauder,  (lue  lo  défendeur  avait  <lit  au  déposant  et  à  d'autres 
personnes  ([u'il  était  sur  le  point  de  partir  pour  la  Californie 
pour  gagner  de  l'argent, et  qu'il  avait  demandé  au  déposant 
de  lui  proiurrr  de  Tarirent  pour  payer  son  passage.  (Dehiin 
vs.  .Uarfoit  dit  l.dphnre,  C.  S.,  Montréal,  31  déccJubre  1863, 
SMiin,  juge,  12  R.  J.  R.  Q.,  p.  275;  14  D.  T.  B.  C,  p.  85),  et 
18  R.  j".  R.  Q.,  p.  17.) 

•«         ; — Vide  Cautiosnemknt  sun  capian. 
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CAUSE  DES  CONTRATS:  — FtVZ.LoiTAGKDB  MAISON. 

"         SOMM/VIUE:— )'/(ie  Lcioatiouk  kt  locataibiî. 
CAUTION:— Fidc  Novatiox. 

"  : —  "  PounsriTK  oe  i,a  caution  co:ttrb  lk  dèbitrub. 
CAAITIONNEMENT.  Celui  qui  s'esl  porté  caution  du  locataire  d'une 
maison  pour  le  paiement  dn  loyer  ne  peut,  aprùs  quo  ce 
locataire  a  occu|H'  la  mainon  et  payé  le  premier  terme  du 
loyer,  intenter,  au  nom  do  ce  locataire  qui  a  laissé  la  mai- 
son et  passé  à  l'étranger,  une  action  en  résiliation  du  bail, 
parce  que  le  toit  do  cette  maison  ne  serait  pas  étan(!he. 
Uy Doudlntc  vs.  Momon,  C.  S.,  Montréal,  30  septembre  1865, 
Baikii-ey,  .t.,  1  L.  C.  li.  .1.,  p.  92,  et  18  lî.  J.  K.  Q.,  p.  157.) 

"  La  caution  qui  s'est  obligée, du  consentement  du  débiteur,8ur 
un  contrat  exécutoire  à  différentes épotpies,  peut,  lorsque  ce 
dernier  ne  |>aie  pas  à  l'échéance,  le  poursuivre  et  demamler 
qu'il  soit  condamné  à  payer  le  montant  de  la  dette,  à  moins 
(ju'il  ne  lui  exhibe  un  reçu  du  créancier,  ot  ù  ce  (pi'il  soit 
tenu  do  fournir  une  autre  caution  ou  à  lui  payer  une  somme 
additionnelle  pour  le  garantir,  et  il  n'est  pas  tenu  d'alléguer 
qu'il  a  été  troublé  au  sujet  du  cautionnement,  ou  que  le 
débiteur  principal  est  en  déconfiture.  (McKinnon  vs.  Vnvmn, 
C  S.,  Montréal,  :U  décemliro  1864»  Bektiiklot,  J.,  15  1).  T. 
B.  C,  p.  254  ;  14  R.  J.  R.  Q.,  p.  54,  et  18  R.  J.  R.  il,  p.  38.) 

"  La  dénonciation  à.  la  caution,  requise  par  la  loi  pour  la  renilro 
responsable  des  frais  faits  contre  le  débiteur  principal,  peut 
être  faite  e.xtra-judiciairement  aussi  bien  qu  en  justice.  La 
loi  ne  près,.  '%  aucun  mode  particulier  de  faire  cette  dénon- 
<'iation  ;  il  suffit  d'en  avertir  la  caution  et  do  la  mettre  en 
demeure.  {Bouch er ^t Latour  il  al.,  C.  B.  R.  enap|>el,  Mont- 
réal, 1  septembre  1852,  opinion  de  Lafontaink,  ,1.  on  C, 
6  .T.,  p.  269,  et  10  R.  J.  R.  Q.,  p.  338.) 

"  Tar  la  loi  de  l'Etat  du  Vermont,  la  promesse  de  payer  la  dette 
d'un  autre,  faite  .««ins  considération  fournie  juir  le  promet- 
tant, est  nulle,  et  une  poursuite,  ba.««ée  sur  une  telle  jiro- 
messe,  intentée  dans  cette  province,  sera  renvoyée.  (Jodyn 
vs.  Bnxter,  C. S.  R.,  Montréal, 28  février  1866,  Sm un,. T.,  Bad- 
(ii.KV.[.,etMoNic,,L,l  L.C.  L.J.,  p.  117,et  18  ll.J.R.Q.,  p.  207.) 

"  Une  lettre,  par  laquelle  une  personne  écrit  à  un  marchand 
qu'elle  sera  responsable  pour  toutes  les  marchandises  cpi'il 
livrera  à  un  tiers  y  mentionné,  est  sutlisanto  pour  rendre  le 
signataire  de  la  lettre  responsable  des  marolmndises  livrées 
à  lu  personne  indiquée,  quoiqu'il  ne  soit  pas  établi  (pril  y 
ait  eu,  de  la  part  du  marchand,  une  réponse  acceptant  co 
cautionnement,  lorsqu'il  est  démontré  que  les  ellets  livrés 
l'ont  été  sur  la  foi  de  ce  (rantioniiement.  (lironxdon  ot  l>r<n- 
nmi,  (J.  B.  R.  en  appel,  Montréal,  9  liécombro  1SG5,  AviavIn, 
■1.,  Mkhroitii,  .T.,  DuuMMoM),  J.,  et  MoNOKLKT, .T.,  conlirmant 
le  jugement  de  C.  S.,  Montréal,  Smitu,  J.,  1  L.  C.  L.  J.,  p. 
.S5,'otl8  H.  J.  R.  Q.,  p.  153.) 

**  :— Fl'?C'  BlLI-KT  rKO.MISâOIRE. 

"    Cai'ias. 

"  g.vkaxtie. 
•  "  Vkntk. 
EN  APPEIi.  La  cour  d'appel  peut  permettre  à  un  appelant 
de  fournir  un  nouveau  cautionnement  en  appel,  si  le  cuu- 
lioniietneiit  par  lui  fourni  de  jK)ur8uivi'c  t^l^ectlvemont  l'ap- 
pel fart.  1122  C.  P.  C.)  est  insufRsunt,  parce  que  l'une  des 
cautioiisest  un  huissierdelaCour  Supériom-j  et  cpio  l'autre 
est  devenue  insolvable.  (Damhonrgi'K  étal,  et  Morrinon  et  al., 
C  B.  R.  en  appel,  Montréal,  28  mai  1869,  Duvai-,  J.  en  C, 
Cakon,  j.,  Dkummoni),  .L,  Badolkv,  .T.,  et  Monk,  .T.,  18  K.  J. 
R.  Q.,  p.  406.) 
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CAUTIONNEMKNT  EN  AIM'EL.  Lor^nie  la  cour.lii  Banc  de  la  R«iiio 
a  |)eriiiiH  ra|*|)el  uiiCoiiHi-ll  Privé,  olle  ne  [teut  ni  annuler  le 
caulioniK-ment  qu'on  allù>;iie  ("'tre  irréj;;ulier,  ni  rejeter  l'ap- 
|iel.  (Mnir  il  til.  et  .tfMir,  ('.  B.  U.  on  anpel,  Montréal,  10 
mai-H  1H71,  IUvai.,  J.  en  C".,  Cakon,  .).,  Drummond,  J., 
JUiMii.KY,  .1,  et  MoNK,  J.,  10  J.,  p.  112,  et  18  R.  J.  U.  Q., 
I).  40t>.) 

"  iSUll  CAI'IAS.  L<)rH(iirun  défendeur,  arrêté  sur  rapias,  a, 
pour  obtenir  «on  élargissement  provisoire,  fourni  caution  au 
filiérit  de  i>ayer  le  inontanldu  jugement,  s'il  ne  donnait  pus 
cautit.n  qu'il  ne  laisserait  pas  la  province  (art  828  O.P.  C), 
s'il  ne  fournit  pas  un  cautionnement  (ju'il  ne  laissera  pas 
la  provinite  dans  le  délai  de  huit  jours  à  compter  du  jour 
fixe  pour  le  rap|K)rt  du  bref  de  cnpvis,  il  pourra,  après 
qu'une  action  aura  été  intentée  par  le  demandeur  sur  le 
cautionnement  fourni  au  shérif,  obtenir  la  permission  du 
tribunal  de  fournir  le  cautionnement  qu'il  ne  laissena  pas 
la  province,  et  par  là,  réussir  à  faire  renvoyer  l'action  du 
créancier.  (MHIir  v«.  Firr'ur,  C.  S.,  Montréal,  9  juillet  1867, 
MoNK,  .1.,  'A  L.  r.  L.  .T.,  p.  17, et  18  R.  J.  R.  Q.,  p.  420.) 

"  POl'R  FRAIS.     La   résidence  actuelle  du  demandeur  suttit 

pour  le  soustraire  à  l'oblijîation  de  donner  cautionnement 
iM)Ur  les  frais,  et  il  n'est  pas  nécessaire  qu'il  ait  résidé  dans 
la  province  depuis  un  an  et  jour  avant  la  date  de  la  pour- 
suite; la  rèj^le  qui  exige  une  résidence  d'un  an  et  jour  pour 
acquérir  domicile  n'est  pas  d'obligation  dans  ce  pays.  {Bvn- 
iiiiiy  VH.  Cic  m iiu(liniii)'  (Ir  caoutchouc,  el  Hililiard,  xnt-,  (J.  .S., 
Montréal,  30  novend>re  IHCî.'j,  BAïKii.KY,  J,  1  L.  C.  L.  J., 
p.  98,  et  18  K.  J.  HAl,  p.  170.) 

"  POUR  FRAIS.  Le.s  corporations  sont,  comme  les  particuliers, 
tenues  de  fournir  cautionnement  [)Our  les  frais.  (Art.  29  C. 
C).  [Compdijim  (l'iinmiraiicr  '*  ColomldeiDiv"  vs.  Ilcndergon, 
V.  S.,  MontrcaljîîO  novembre  1865,  BAixii.Kv,  J.,  1  L.C.  L.  J., 
p.  98.  et  18  R.  .1.  R.  Q ,  p.  176.) 

"  EN  .lUSTICE:— 1'('(//  Hvi'OTiii-xji  E  juiMctAiRE. 

CERTIOKARI.  La  Cour  du  Banc  de  la  Reine  siégeant  en  appel  |)eut, 
sur  une  application  pour  bref  d'/ia^Mvi.s  co/7>u«,  émaner  un 
bief  de  rirtinrari  pour  faire  produire  devant  elle  le  dossier 
d'une  cause  où  le  mandat  d'emprisonnement  a  émaué.  (La 
U(i))e  vs.  Murrin/,  V.  B.  R.  en  appel,  Montréal,  7  septembre 
186(i,  opinion  de  Haixjlky,  J.,  et  Mondei-et,  J.,  2  L.  C.  L.  J., 
p.  82,  et  18  R.  J.  R.  Q.,  p.  208.) 

"  La  sec.  4  du  cli.  78  des  S.  R.  B.  C.  de  1801,  intitulé:   "Acte 

concernant  la  Cour  su|iérieure,"  contenait  la  disposition 
suivante  :  "  A  l'exception  de  la  Cour  ilu  Banc  de  la  Reine, 
toutes  les  cours  et  magistrats  et  autres  personnes  et  corps 
|Mjlili()ues  incoriKjrés,  dans  le  Bas-Canada,  seront  soumis  au 
droit  lie  surveillance  et  de  réforme,  aux  ordres  et  au  con- 
trôle de  la  Cour  hujx'rieure  et  de  ses  juges,  de  la  même  ma- 
nière et  forme  cju»!  le  pn-scrit  la  loi  ;  et  quant  à  ce  qui  con- 
cerne les  dis|)ositi<in8  non  abrogées  d'aucun  acte  en  vigueur 
dans  le  Bas-Canada,  à  l'époque  où  ledit  acte  12  Vict.,  ch.  38, 
est  deveim  entièrement  en  vigueur,  ladite  Cour  supérieure 
est  substituée  au.\  Cours  du  Banc  de  la  Reine  abolies  par  le- 
dit acte,  et  ces  dispositions  non  abrogées  s'appliqueront  à  la 
Cour  8U|)érieure  comme  elles  s'appliquaient  autrefois  aux- 
dites  Coursdu  Banc  de  la  Iteine.et  ce  droitde  surveillance, 
de  rélornie  et  de  contrôle  est  par  cet  acte  conféré  et  assigné  ù 
laditeCour  sr.ix'-rienre  et  aux  juges  de  cette  Cour."  Le  §  2 
de  la  se*!.  3  du  ch.  79  defldits  S.  R.  B.  C.  de  18(il,  intitulé: 
'*  Acte  concernaut  la  (Jour  de  circuit,"  était  en  ces  termes  : 
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"  La  Cour  de  circuit  à  tout  endroit  quelconque  a,  concnr- 
reniment  avec  la  Cour  sui^érieure,  juridiction  jKJur  émet- 
tre des  brefs  de  certiorari,  touchant  toutes  procédures  de- 
vant les  juçes  de  paix,  ou  les  comminsaires  j)our  la  décision 
sommaire  des  jietites  causes,  dans  les  limites  du  district  ou 
circuit  dans  le-quelw  siùice  telle  Cour  de  circuit  àt«l  endroit; 
et  Icsdita  juge.s  de  paix  ot  commissaires  seront  soumis  à  la 
Burvcillance  et  à  la  réforme,  aux  ordres  et  au  contrôle  de  la 
('onr  de  circuit  et  de  ses  juges,  durant  le  terme  et  la  va- 
cance, de  même  qu'ils  le  sont  à  ceux  de  ladite  Cour  supé- 
rieure et  de  ses  juges."  Ainsi,  par  la  sec.  4  du  cb.  TSdesS.R. 
B.C.,  le  droit  de  surveillance  et  de  réforme  de  la  Cour  supé- 
rieiu'e  sur  les  tribunaux  inféi  leurs  est  général,  tandis  que,par 
le  'i'2  lie  la  sec.  '.\  du  chap.  79,  le  droitde  surveillance  et  de  ré- 
forme de  la  Cour  de  circuit  est  limité  aux  causes  toucdiant 
les  procédures  devant  les  juges  de  paix  ou  les  commissaires 
pour  la  décision  sommaire  des  petites  cauws.  I^  fait  que 
lu  loi  iléclarerait  que  la  décision  d'un  tribunal  inférieurseru 
linale,  n'emiH'cbe  pas  le  ctrtiomri,  si  le  tribunal  inférieur 
excède  sa  juridi(;tion.  Le  certiorari  a  lieu  lorsque  le  tri- 
bunal supérieur  peut  administrer  la  même  justice  que  le 
tribunal  inférieur,  quoiiiue  la  cause  ne  puisse  pas  être 
jugée  (levant  le  tribunal  suiiérieur.  L'objet  du  certiorari 
est  de  constater  si  le  tribunal  inférieur  avait  juridiction  et 
s'il  a  procédé  univant  la  loi.  (Jioslou  et  al.  et  Lelihre  et  al., 
C.  B.  K.  en  appel,  Montréal,  (i  sept«*mbre  1864,  opinion  de 
BAixii.KV,  .1  ,  14  D.  T.  B.  C,  p.  4r)7,  et  i:'.  R.  J.  R.  Q.,  p.  242.) 

CERTIORARI.  Il  n'y  a  pas  lieu  à  cirtioruri  ptmr  reviser  la  décision  d'un 
tribunal  inférieur,  si  le  tribunal  inférieur  avait  juridiction, 
quoi(|u'd  apparaisse  (pi'il  a  mal  jugé.  {JioMon  et  al.  vs.  Ja- 
lierre  et  al.,  C.  S.,  Montréal,  27  juin  18(i2,  Monk,  J.,  14  D.  T. 
B.  C.,  p.  457,  et  i;^  R.  .1.  R.  Q.,  p.  237.) 
"         —Vide  .Vi'i'Ki.  A  i.A  Cour  du  Banc  de  i,a  Rkine. 

CESSION  DE  BIKNS.  La  sec.  4  du  ch.  17  des  Statuts  du  Canada  do 
]8t)4,  27-28  Vict.,  contenait  les  dispositicms  suivant**  :  "  Ija 
chambre  de  commerce  de  tout  endroit,  ou  le  conseil  do 
cette  chambre  de  commerce  pourra  nommer  un  nombre 
quelconque  de  personnes  dans  le  comté  ou  district  où  est 
située  telle  chambre  de  commerce  ou  dans  le  comtt'"  ou  dis- 
trict adjacent  dans  lequel  il  n'y  a  pas  de  chambre  de  com- 
merce, pour  être  syndic  d'otlice  pour  les  tins  du  présent 
acte."  La  sec.  2  de  ce  statut  décrétait  (pi'un  commerçant 
incapable  de  faire  honneur  à  ses  engagements  pourrait,  en 
certains  cas,  faire  cession  de  ses  biens  il  tout  syndic  d'oni(!«' 
domicilié  dans  le  district  ou  comté  dans  lecjueîle  failli  avait 
le  sit'ge  de  ses  oj  'rations,  et  nommé  pour  les  fins  de  cet  acte 
j)ar  la  chambre  vie  commerce  de  tel  district  ou  comté,  ou 
s'il  n'y  avait  pas  do  cband)re  de  commerce,  alors  par  la 
chambre  de  commeice  la  |)lus  voisine.  La  s.  2  du  diapitre  18 
des  Statuts  du  Canaiia  de  1866, 29  \'ict.,  intitulé  :  "  Act«î  pour 
amender  l'acte  concernant  la  faillite,  1864,'"  était  en  ces  ter- 
mes :  "  Une  cession  volontaire  pourra  être  faite  à  tout  syndic 
d'otlice  nommé  sous  l'autorité  dudit  acte,  sans  qu'il  soit 
nécessaire  de  remplir  aucune  des  formalités,  ni  de  ptiblier 
aucun  des  avis  prescrits  par  les  iiaragraphes  un,  deux,  trois 
et  (piatre  de  la  section  deux  dudit  acte."  Il  a  été  jugé,  sous 
ces  dispositions,  qu'un  commerçant,  résidant  et  faisant 
affaire  dans  un  district,  pouvait  faire  une  cession  volon- 
taire de  ses  biens  i\  luj  syndic  d'otlice  nommé  pour  tin  autre 
district.  (JSrotcn,  cs-qu.dité,  et  DouglatK,  C.  B.  R.  en  api)el, 
M<mtréal,  9  septembre  1868,  Di;val,  J.  en  C,  Caros,  J.,  dis- 
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«idont,  1)kiimmoni>,  J.,  Baikilky,  J.,  et  Johnson,  J.  nd  hoc, 
ii\tirmuiit  Ui  .incrément  <le('.  S.  K.,  M(»iitréal,  28  novoiiibro 
18(i7,  MoNUKi.ET  .1.,  ltKirniHi.(yr, .1.,  et  Mosk,  ,).,  dissident,  (jni 
contiriiiait  lo  jiiKoinent  do  ('.  i).,  Sorol,  4  mai  lHt)7,  Lokas- 
UHH,  .1.,  4  li.  C.  L.  .1..  p.  12;  11  J.,  p.  aïO;  12  J.,  p.  52;  13  J., 
n.  2»,  ut  18  H.  .1.  H   Q.,  p.  488.) 

CESSION  DE  HIENH:— V»(/c  Enrkuihtkkmhnt. 

CJiSSIONN A 1 HK :—  Vide  A(!Tion. 

CHAHS  IIKIIAINS:— IWf  Hehi'onhauujté. 

CHEMIN  : —  Vide  Com'OKAtion  Municipami. 

CHEM IN  Dl':  l'EU  :—  Vid,  Hehi-onhahiuté. 

CHOSE  JIKIER  Un  jn^jenient,  rendu  sur  une  opposition  à  (in  de  diH- 
tralie  îles  nienbloB  Buiui»  en  la  posw«sion  du  dt'-fiMuldur,  et 
déclarant  qu'une  vento  de  w»  nieuMoH  A  l'oppomint  ost 
nulle  comme  fuite  on  fraude  di;s  cn'iinrierH  (lu  débiteur 
wii^i,  n'PHt  pas  cboHe  ju^iéo  tpiant  à  une  opposition  A  fin  de 
distraire  un  immeuble  vendu  par  le  m^^me  acte  et  saisi  en- 
suite sur  le  mcme  défendeur,  vu  (pte  la  clio,-e  (pii  fait  l'ob- 
jet de  la  contestation  sur  l'opimsition  A  la  saisie  de  l'ini- 
inonble,  n'est  pas  la  intime  (pie  celle  (pii  faisait  l'objet  de  la 
contestation  sur  la  saisie  des  ineublefl.  (Mcdowai^vX  JUdu.vm 
ft  al.,  ('.  H.  R.  en  api^d,  Montréal,  li  décembre  lh70,  DiVAi., 
J.  en  C ,  Cauos,  .1.,  Duhmmoni),  J.,  Sti'aki,  J.,  Hhaiduv,  .1. 
tul  hoc,  infirmant  le  ju^rementde  C.  S.  H.,  Montréal,  îîl  mars 
18<i(i,  Smith,  ^.,dimdlvl,  Badoiky,  .1.,  et  Monk,  .1.,  <\\v  con- 
liiniait  le  incrément  de  C.  S.,  Montréal,  ;>(t  juin  ISOô,  Monk, 
J.,  1  !..  CL.  .1.,  p.  (W;  2  L.  C.  L.  J.,  p.  '.il;  4  U.  L.,  j).  401, 
et  18  K.  J.  U.  Q.,n.  130.) 

CLAUSE  llESOU'TOl  UE  :—  Vide  Uésolution  oks  contrats. 

CODE  CRIMINEL  -.—  Vide  Acie  u'aujusation. 
'«  •'  :—    "    Faux. 

"  "  : —    "    iNmcn'KMKNT, 

(COLLISION  -.—  Vide  R^ïil•o^•BAI«^.ITÉ. 

(X)LL(M;ATI0N  -.—  Vid,-  Pn(K!Éi)i  HR 

COMMIS  : — Vide  IxniAOK  vk  skkvk'.eh. 

COMMISSAIRE  ENQUETEUR.  Dans  le  (îas  d'une  pétition  d'élection 
contre  un  (îonseillor  lé^rislatif,  faite  sous  1cm  diHp<p8itions  du 
ch.  7  des  S.  R.  C.  de  185i),  intitulé:  "  Acte  conccriutnt  les 
élections  parlementairos  conte8tt''eH,"  les  bonoiaircs  du 
commissaire  nommé  pour  intermirc^r  les  témoins  sous  l(« 
dispositions  des  sections  U7  et  suivantes  diidit  statut,  se- 
ront piyés  moitié  par  les  pé'titioiuuiires  et  moitié  par  l(( 
conseiller  contt«té;  les  i)étitiounaires  devant  (diacun  leur 
part  de  la  moitié,  leur  oblijjation  étant  conjointe,  mais  non 
solidaire.  (Lomrre  ft.  al,  et  Gwvreinout,  C.  R.  R.  en  appel, 
Montréal,  H  septembre  18()5,  Duvai.,  .1.  en  C.,  Avi.win,  .)., 
Mehkoitii,  j.,  Duummom),  .1.,  et  Monoki.kt,  .1.,  infirmant  U'. 
itig«Mnent  de  C.  S.,  Montréal,  1  L.C.  L.  .T.,  p.  59,  et  18  R.  .1. 
R.  C2,p.  110.) 
"         EN  ICXFROl'RIATION:— FiWe  Proiiihition. 

COMMUNAUTE  DE  RIENS.  La  clause,  dans  un  (contrat  d(t  maria^'o, 
par  laquelle  il  est  (ionvonu  (pic  "  les  futurs  époux  seront  sé- 
parés de  biens,  mais  (jue  cejMMulant  les  bcncfictvsetaïu'mon- 
talions  ap))artiendront  de  plein  droit,  par  moitié,  aux  futurs 
époux,  et  leur  sortiront  nature  do  propre,  et  aux  leurs,  do 
leur  cAté,  eKto(!  et  li;;ne,  resjioctivemont,"  n'établit  pas  une 
communauté  de  biens  partielle  entre  eux,  mais  donne  seule- 
ment droit  aux  époux  do  partager  é^jalomeiit  les  revenus  de 
leurs  j)ropres.  {(luyon  dit  Lcvioiiie  et  Lionaix,  Conseil  l'riv('', 
14  novembre  1874,  confirmant  le  jujroment  do  C.B.R.  en  aii- 
IKil,  Montréal,  10  décembre  1870,  Di'vai-,  J.  en  C.,Cai{on,  J., 
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Baikii.ky^  .1.,  Htuart,  •).  ((({  hor,  (iistiident,  IxtnANoicn,  J.  lul 
hoc,  lUsHidont,  ({ui  conlirmait  lu  juguuiont  de  C.  S.,  Mont- 
r<ial,27juin  18(Ml,  Mosk,.!.,  L'  h.  V.  !..  J.,  p.  1B3;  2  K.  L., 
p.  3;<3,  ot  IS  It.  .1.  K.  tj.,  p.  2!»2.) 

(XiMMUNAUTl-:  i)]<:  UIKNS  i—Vidr  Hicoicmsion. 

CXJMI'AUNIE  1)K  CllKMIN  I)K  KKU:— Ht/e  ('«mi'knhation. 
INa)RI'01tl£E:-Vi./(  Mandamub. 

aiMPARUTION -.-Vide  Prookduhe. 

t\)Ml'ENHA'l'I()N.  A  un(t  denuinde  has^-u  sur  une  obligation,  lo  d<^fcn- 
deur  peut  ollrir  en  com|iensation  un  montant  (|n'ii  n'u-lamo 
)X)ur  iKjnsion,  quoi(|uo  le  montant  n'en  Boit  pas  litiuidé,  vu 
çiu'il  est  t'aeilu  de  constater  la  valeur  de  la  iiension.  (Dan- 
jardins  vs  Tusse,  C.  S.  K.,  Montréal,  80  avril  18(ki,  Hmitii,.!., 
MoNK,  J.,  et  liBRTiiKi.or,  J.,  2  L.  V.  L.  .T.,  p.  88,  et  18  U.  J.  K. 
Q.,  p.  271.) 
«  A  une  demande  faitt)  par  un  arehiteeto  )>our  I»  salaire  (|ui  lui 
est  dû  pour  avoir  surveillt'  Ioh  travaux  d'une  construction, 
le  propriétaire  peut  lui  op|>f>8er  en  eoinixtnsation  les  dom- 
mat^es  résultant  de  sa  nc)l:li){enuu  dans  la  Hurvuillanua  do 
ces  travaux.  (Art.  1188  (".('.).  (Scottxa Incumhivl ntul  Church' 
•warili'HK  (.'liriM  Church  Cuthedral,  C.  H,,  Moniréal,  80  juin 
1806,  MoNK,  J.,  1  Ji.  C.  1.,  .1.,  p.  (lU.et  18  K.  J.  R.  Q  ,  p.  128.) 
♦•  La  Bco.    80  du   oli.  (10  des  S.  U.  C.   do  18fili,  intitulé  :  "  Acte 

concernant  les  chemins  do  fer,"  était  en  (jes  termes  :  "Chaque 
actionnaire  nera  re>|)un,sablo  individuellement  (divers  hu 
créanciers  de  la  (;om])u^ni(f  pour  un  montant  égul  au  mon- 
tant dont  il  est  redevable  sur  les  actions  possé(lées  par  lui, 
])Our  les  dettes  et  obli)rations  de  la  eompa^'uie,  et  jusqu'il  ce 
que  le  numtant  total  do  ces  actions  ait  été  payé;  mais  il  ne 
pourra  être  poursuivi  pour  ces  dettes  (ju'aprôs  qu'une  saisie- 
exécution  contre  la  compagnie  aura  été  rap|M)rtée  sans  (ju'il 
y  8oit  satisfait  en  totalité  ou  en  partie;  et  le  montant  dû 
sur  cette  exécution  bera  le  montant  à  recou\  rer  aveo  les 
déj)ens  contre  tel  actionnaire."  Il  a  ét6  jugé,  sous  ces  dispo- 
sitions, (pie  l'actionnaire,  poursuivi  par  un  créancier  d'une 
compagnie  de  chemin  de  fer  insolvable,  dans  les  circons- 
tances mentionnées  ])ar  cette  soction,  ne  (leut  opposer  à  ce 
créancier  une  créanco  (pi'il  a  lui-même  contre  la  compa- 
gnie, vu  que  cet  actionnaire  nu  peut,  dans  ce  cas,  com))en- 
ser  la  dette,  réclamée  par  cette  action,  par  une  créance  qu'il 
a  contre  la  compagnie.  {Rylaud  et  al.  \b.  Huulh  ti  uL,  (".  S. 
H.,  Montréal,  28  février  1800,  Bmitii,  .1.,  llAixii.Ky,  ,1.,  et 
MoNK,  J.,  1  L.  C.  L.  .).,  ]..  114,  et  18  H.  J.  H.  Q.,  p.  1!>8.) 
W  Un  défendeur,  poursuivi  pour  loyer,  ne  peut  opposer  en  com- 
Itensvtion  un  montant  (pi'il  prét(Mid  que  le  demandeur  a 
collecté  sur  des  billets  lui  appartenant  et  que  le  demand(^ur 
avait  en  mains,  le  recours  du  (h'fondeur,  au  Hujet  do  ces 
billctH,  étant  en  nuendication  des  billets  ou  jiar  une  action 
en  reddition  do  compt(!.  (('arporiition  de  Mi'utrinl  v«  ItaiiHon, 
C  H.  11.,  Montr('al,  134  novembre  1805,  JIadoi.kv,  .1.,  dissi- 
dent, lJnuTUKi.or,  .I.,ctMoNK,  .1.,  1  li.O.  L.  J.,  pp.  04  et  100  ; 
l.H  J.,  1».  a:{4,et  18  U.  .1.  K.  Q.,  p.  Kift.)  Lo  juge  Haoglky  était 
d'o]>inion  (pie  la  rtVIaniation  du  déft^ndeur  étitit  sufiisam- 
ment  clairo  ot  li(juide  jionr  être  opposée  en  (îompensation. 

COMPÉTENCE.  La  hoc.  73  du  cli.  17  des  H.  \\.  C.  de  1850,  22  Vict.,  in- 
titulé :  "  Acte  concernant  les  droits  de  douane  et  leur  iHjr- 
ception,"  était  en  ces  termes  :  •'  La  poursuite  ou  le  re(!ou- 
vrenient  de  pénalités  (!t  confiscations  enocjurues  en  vertu  dti 
présent  acte  ou  de  t,out(!  autre  loi  relative  aux  douanes,  au 
commerce  on  à  la  navigation,  pourra  ^e  fuire  dans  les 
cours  sn])érieures  de  loi,  on  dans  la  (V»nr  de  vice-amirauté 
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et,  MoSDKI.KT,  .1., 

J.,  |..  H5,  i)t  18  U. 


ayiint  jiiriilitMiiiii  itn  cdtU*  |)iirtin  do  hi  proviiicn  n(\  la  (uiii«o 
(1«)  lii  |M)iirHiiiU)  a  <iti^iiit\  ou  daim  liuinulUt  l««  drfttndoiir  a 
éii'  aHHijiiK"'  ; — t*t  Hi  lu  iiioiitaut  mi  la  vaUuir  de  toile  fW'^nalité 
ou  aincndtt  ii'exciïdn  paH  la  witiiiiiH  de  doux  rentH  pia'^tres, 
on  «Ml  iKMirrii  poursiiivro  et  fairtf  lo  re(!onvreiii«<iit«laiiR  tout** 
('our<le  coiiil»',  ou  ("our  d(*  circuit  ayant  juridiction  dann 
l'endroit  où  la  cauHO  de  la  poursuite  a  ori^in<'>,  ou  daiiH 
celui  <jù  le  defendt^ir  a  W  UHMiifn*''."  Il  a  et»' juj.'^',  houh  ces 
diHpoHitiouH,  qu'une  HaiHie-revendication  d'clIctH  ayant  une 
valeur  nVxii'dani  paH  lî!'_'(K),  fuite  par  le  l'rocuniur  (i<''n*''ral 
(|ui  i)r('tend  qu'ilnuoiit  HiijetH  à,  deH  droits  (pii  n'ont  pas  été 
payes,  et  (prils  doivent  ùlm  confisqucH,  pouvait  <^tre  pra- 
tiquée à  la  roursupériiMire.  (liotliHliiin't  J)orinu,  Procureur 
(icncral,   C.  B.  R.   en   a|)|)el,    Montréal,   !(  décend)ro   IHIif), 

AVI.WIN,  .1.,     MkKKDITU,  •!.,     IhUMMONn,   J. 

confirmant  le  ju^unient  du  C.  8.,  1  L.  C'.  L. 
J.  R.  Q.,  p.  152) 

(X)MPETKN( 'E  :—  Vùle  Fi«x;fcni  iii;. 

COMIHMTION  ■.—  Viili'  ('oN(x>Ki»AT. 

COM  ITABI.K  :-  Vidr  Aui.itkur. 

CONCLUSIONS:— Pt(/<   I'kocédurk. 

CONCORDAT.  Le  créancier,  ipii  a  sijtné  un  écrit  nar  lequel  il  s'enj^age 
d'accepter  tant  daim  le  £  pour  sa  réclamation,  et  (pli  a  pro- 
mis donner  (piittancu  finale  au  dcbiteur  Hiir  paiement  do  la 
coniposition  dans  un  délai  déterminé,  ne  peut  réclamer  de 
(;e  débiteur,  après  ce  délai  passé  et  faiiU;  de  paiement  de  la 
composition,  le  montant  total  de  sa  créance,  mais  seule- 
ment le  montant  de  la  coinjKjiition,  vu  (jue  cet  écrit  a  l'eflet 
d'une  novation  de  la  créance.  (  Tei's  vs.  McthiUorh,  C.  S., 
Montréal,  30  mai  ISfMi,  BAïKii.Ev,  J.,  2  L.  C.  L.  .1.,  j).  i:i5,  et 
18U.  J.  R.  Q.,  p,  285.) 

CONCORDAT  -.—  Vide  Fraiuk. 

CONSEIL  MUNICIPAL  :—Ff(Z«'  Coki-okation  municii-amc. 

CONSEIL  PRIVE  ■.—Vide  Aimei,  av  Conhkii,  PrivÉ. 

CONSIGNATAIRK  -.—  Vide  Resi'onsaihlité. 

CONSTRUCl'K  )N  :—  Vide  Rh:sposhabii,ité. 

CONTESTATION  DE  C0LL0CATlON:--Ftr/<;  Prockdurk. 

CONTRAINTE  PAR  C;ORPS.  La  f'ec.  37  du  ch.  2  des  Ordonnances  du 
Gouverneur  et  du  Conseil  Lé)j;i8latif  de  1785,  26  Geo.  III, 
était  en  ces  termes  :  "  Dans  tous  procèf,  tant  ceux  au-dessus, 
(^u'au-dessouH  de  dix  livres  sterlinfî,  où  le  défendeur  iliver- 
tirait  ou  séquestrerait  ses  meuldes,  ou  que  par  violence,  ou 
en  fermant  sa  maison,  son  magasin  ou  boutique,  il  s'oppose 
à  la  saisie  de  ses  efl'etu,  dann  touH  tt^Ls  cas,  il  sera  décerné 
contre  lui  une  prise  de  (iorps,  et  il  sera  appréhendé  et  détenu 
en  prJBon,  jusqu'à  ce  qu'il  ait  satisfait  au  jugement,  nonobs- 
tant toutes  lois,  coutumes  et  usages  à  ce  contraires."  U  a  éié 
jugé,  sous  ces  dispositions,  qu'un  défendeur  qui,  sans  user  de 
violence,  i-e  borne  à  refuser  d'ouvrir  ses  |)ortt  s  il  un  huissier 
chargé  d'un  bref  d'exécution  contre  lui,  était  passible  de 
l'emprisonnement  jus(ju'à  ce  qu'il  ai|,  satisfait  au  jugement 
en  capital,  intérêts  et  frais,  et  payé  les  trais  de  la  contrainte 
par  corps.  {Dmhamai»  vs.  Amyot,  C.C.,  (iuél)ec,  24  décembre 
1.S63,  Caron,  j.,  4  D.  T.  B.  C,  p.  43  ;  4  R.  .1.  R.  Q.,  p.  59,  et 
18R.  J.  R.  Q.,  p.  438.) 
PA  R  CORPS  -.—  Vide  Ilabeai^  corpm. 

CONTRAT  : — Vide  Louage  dk  services. 
"         : —    "     Présomption. 
"         : —    "     Procédure. 
"         : —    "     Résolution  des  contrats. 
"         :—    "    Rbsponsabiuté. 
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CONTRAT  D'AHSUUANrE  :—Viilf  Ashithasck  (xjntrk  i.'intksdik. 
I)K  MAKIAGK  ;—    "    Commi  nai  rfc  i>k  hiknh. 

("ONVKîTION.  Uiu) (!()!> vi<ai(»ii  |Kiiir  avoir  obtenu  dHHefrotHrtoiis  dofuiix 
pr^^texU^H,  i-Ht  l)''f;itl*>,  h!  la  pruiivo  cotiHtiite  (|ii(',  pur  <lo  fiiiix 
pn'-UsxtoH,  ranHis^"'  n  oblonii  un  ordm  pour  lu  livriiinoii  «lut* 
«■irt(t«,ot  H»>  lo8  OHt  fuit  livrer.  (Lu  Heine  vh.  Mrlhmulil,  C.li.U. 
en  a|>|)el,  Montréal,  U  juin  1K(U(,  DrvAi.,  J.  «m  ('.,  MKkKUiTii, 
•I.,  DlillMMoM),  J.,  MoNDKI.KT,  .1.,  '2li.  ('.  L.  .1.,  \t.M,  et  18 
K.  J.  K.  Q.,  p.  222.) 
"         : — F"//' .IroK  i)K  l'Aix. 

COUI'OUATION  :—Vvle  Cautionskmkxt. 

COUI'OKATION  MlINICIl'AliK.  Le  ch.  60  des  Statut»  du  Canada  de 
1H(14,  intitulé:  "  Ai;te  |H)ur  amender  les  acteH  relatifs  à  la 
Corporation  delà  cité  de  Montréal,  et  pour  d'autres  finH." 
décrétait  (sec.  27)  que:  "  Il  sera  loisible  audit  connoil  do 
ville  d'ordonner  par  résolution  certaiuH  travaux  on  amé- 
liorations dans  les  me»*,  places  publirpies  ou  carrés  de  la- 
<lite  cit*',  tels  (pie  pavages  en  mofllons  |)i(piés,  trottoirH 
dallés  eu  pierre  ou  en  bri(pie,  ou  nivellementH,  et  du  payer 
le  (roùt  desdits  travaux  ou  améliorutionH  A  même  les  fonds 
do  la  cité  ou  de  cotiser  pour  la  totalité  ou  une  partie  du 
coût  d'iceux  comme  ledit  conseil,  dans  sa  discrétion,  le 
jugera  à  propos,  les  propriétaires  o\i  usufruitiers  de  l'im- 
meuble  sis  sur  l'un  ues  crités  desdites  rues,  places  publi- 
ques ou  carrés,  à  pro|K)rtion  de  l'étendue  du  front  dudit 
imnit^uble;  et,  dans  *m  dernier  cas,  l'inspecteur  de  la  cité 
devra  cotiser,  jMjur  le  coftt  desdits  travaux  ou  amélio- 
rations, ou  telle  |)ortiond'iceliii  que  ledit  constil  aura  décidé 
<{ue  les  propriétaires  ou  usufruitiers  sup|M)rteraient,  U-ilit 
immeuble  suivant  l'étendue  do  Hon  front  comme  susdit  ;  et 
ladit<<  cotisation,  ainsi  faite  et  répartie,  sera  payable  et  re- 
(!ouvral)lo,  de  même  (pie  toutes  autres  taxes  et  cotisations, 
devant  la  Cour  (lu  re(!order."  Il  a  été  ju^é  (pi'aux  termes 
(le  cette  section,  le  conseil  de  k  ville  de  Montréal  avait  le 
droit  d'ordonner  la  (;onfection  de  tiottoirs  dallés  eu  pierre 
ou  de  trottoirx  dallés  en  brique,  et  d'en  jiayer  le  coût  en  co- 
tisant les  propriétaires  pour  la  totalité  ou  une  partie  du 
coût  diceux  comme  ledit  coufeii,  dans  sa  discnHion,  le 
jugera  à  propos,  à  proportion  de  l'étendue  du  front  de  leurs 
immeubles;  mais  qu'une  résolution  dudit  conseil  ordonnant 
la  confection  de  trottoirs  dallés  en  pierre  ou  en  brique, 
faite  en  la  forme  alternative,  est  nulle  pour  cause  d'incerti- 
tude; que  le  rôle  de  cotisation  de  l'inspecteur  de  la  cité  doit 
montrer  que  le  coût  des  améliorations  faites  a  été  divisé  à 
|)rop(jrtion  de  l'étendue  du  front  des  inimeutiles,  et  ({u'un 
rôle  de  cotisation,  indiquant  simplement  (lue  len  j)roprié- 
taires  ont  étt*  cotist's  suivant  la  loi,  est  insutlisant.  {Jenhiu)/, 
requérant '''rh'orttr/,  et  .SVa<o/(,  recorder,  et  //'  Mnire  etc.,  de 
la  (rite  de  3fo/i<r^(j/,  plais;nants,  C.  S.,  Moutrt'al,  31  octobre 
186«,  ToKRAXCK,.!.,  12  .1.,  p.  273,  et  18  11.  .1.  1{.  Q.,  p.  12.) 

CORPORATION  MUMCirALE  :-lï(/f  Api'eu 

"  •'  : —      "    VkNTK  IJKI'KOI'UIÉTÉ  l'OUR  TAXES. 

'•  •'  : —     "  rRoiiiunioN. 

COUPE  DE  BOIS:— FÏ'/cTkrrkh  dk  i,a  Couhoxnk. 
COUR  DU  BANC  DE  LA  RKINE:— 17</<  Certiokari. 
COURONNE: — Vide  Poursujik  <»strk  la  Coitronnk. 
CRAINTE  DE  TROUBLE  :—lV(/*'  Ventic. 
CREANCIER  CHIROCJRAPHAIRE  :-  Vide  Hyi'othkquh. 
CURE:— Fïrf«PAR«M8siii. 
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1)|'«;C1IA110K  -.—  Vide  FuAii.K, 
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1)K(')IKAN(1<: 
DKCI.AUATION 


yi(lf  AHHlHANt'K  (X)NTI<K  l.'iNCKMUK. 

—  Vidi    ACI'tON  l-AUi.lHNKi;. 

l'KllVRDlliK. 

VkSTIC  1>K  MKItUI.KH  HAIHIH. 

Dol'AIKK. 
"  :—      "       Nn.l.lTK  l>K  DKCUKT. 

"  :  —      "       KkNTK  VIAdKUa 

DÉKKNHK  KN  HKOIT:— 1«/.  I'ikhiédiuk. 
"  KN  FAIT  -.-Vith  l'i.AiKovKH. 

I>('M.IT: — y'ùltt  Uh>*i'()NHAi»ii  II*. 

Dl^M'KNH.  Ii(t  liiMiiuixleiir,  i|ni  ii  roiilitHlé  lu  tln-lurutioii  trini  iit>rH-8iiiHi, 
IMMit  (liHoontiiiiiHr  Hti  (■(nUoHtatioii  Haim  itiiytir  <U'  IriiiH,  hi  lo 
Iritiiiiial  t^Ht  irnpinidii  <|u'll  «Huit  juMlitUMii  <lo  faint  ct^tto 
C(int(>Hiiituin,à  ruiMiii  di*  iih  <iu<t  lu  lit^cliirution  du  tiurH-HiiiHi 
était  VH^ne.  (lUnoiell  vb  Miller  ti  ttl.,  t»t  M'«(o<i«,  t.-a.,  ('.  S. , 
Moiitrôal,  2H  Rîvrier  lhti((,  Haikiiky,.!.,  1  L.  C.  h.  .1.,  p.  IL'2, 
lit  IH  U.  .).  U.  Q.,  1».  215.) 
"  liOrMijue,  «laiiH  \iiih  action  on  (loiiiiiia^'OH  pour  injiiroN,  leH  Train 

sont  coiiHiiléralilt'H,  lu  tiilxinal,  proiianl  (^«la  un  coiihiiir'ru- 
tion,  |K)iirru  pronoiuior  niui  coiidaiiination  A  duH  diminia^ttH 
niininieH,et  cniidiininur  aux  dt'piMiH  il'iinu  ai^tioii  pliiM  «'■UtvtMt 
(juo  v\\\U\  du  ninniitnl  du  ju({eniuiit.  ((înml  til  lldiini/ir,  C 
i\.  U.  <tn  appol,  Montréal,  »  HUploiulm*  lHti7,  Ddvai.,  J.cn  ('., 

DKrMMONI),  .1.,  MoNDKI.hl',  .\.,Vl  JoilNHON,  .1.,   illtlrilUltlt  lo  jll- 

^onmnt  «1«  <'('.,  Montréal,  30  novoudiri)  l»(>ô,  a  |„  ('.  L.  ,1., 
p.  (Ht,  et  18  U.  J.  It.  Q.,p.  171.) 
Vide  AiM'Ki.. 

AlllIITUAUH. 
CoMMlHHAIHK  KNitUf^.TKIIK. 

])khi8Tkmi;nt. 

DlHTUACriDN  UK  KHAIH. 
llKHI'ONBAHII.rrjl. 

Vkntk. 

OHI'OT  KN  KKVISIUN  :—['*</(:  Hkvision  hhvant  thoih  jiujkh. 

1)KSAVKU.  Hi,  «n  apiwl,  il  «î8t  (lonstaté  (pie  le  jnatnnont  Bur  lo  nu'iritt», 
rendu  |)ar  la  i^iurdo  prcinlÀro  inHtaïuto,  a  «Hé  ainni  rendu 
avant  ipi'il  ne  fut  adjun[(^  nur  une  r»H^u<^lo  en  dmivou  rôj^u- 
lièreinent  produite  au  dunnier,  lu  jugeinunt  do  la  cour  do 
pri'iiiière  instance  Hura  vanné  et  le  donyior  renvoyé  il  eu 
dernier  tribunal,  pour  ipiMI  Hoit  d'uboni  adjugé  8iir  le  déua- 
von  et  oiiHuite  «nr  le  mérite,  et,  dans  ee  eas,  la  cour  d'appel 
ne  prononoera  aiutun  ordre  quant  aux  fraih.  (Art.  lt)(i  ('. 
r.  ().).  {Gutrtin  et  O'AVi/,  C.  H.  li.  lui  aitind,  Montréal,  !) 
décembre  1805,  Ayi.win,  ,1.,  MKKfrïDirn,  J.,  niMiMMoNi),  J.,  et 
MoNi>Ki,KT,  J.,  1  L.  ('.  L.  .T.,  |).  8Jl,  et  IH  H.  .1.  H.  (l,  p.  151.) 

DKSI8TKM10NT.  liO»  parties  à  une  adion  en  bonipge  jieuveiit  régler 
cette  action  liorH  de  cour  tiann  le  (MUicoura  de  leuru  proen- 
reurB  ud  lititn,  et  jugcMiient  sera  rendu  conforméniint  à  ce 
règlemtuit.  (Mchhul  et  McFavI,  ('.  ïi.  U.  en  api)e],  l^loiitréal, 
6  juin  1805,  Diivai.,  J.  en  0,  Ayi.win,  ,1.,  MicKiiDirn,  j., 
Diu'MMoNii, .).,  et  MoNDKi.KT,  J.,  contiriiiant  lo  jugement  (le 
('.  V,.,  Aylmer,  1  L.  C.  L.  J.,  p.  84,  et  18  U.  ,J.  U.  Q,,  p,  112.) 
"  ! — rVr/c  E.XCKPTION  i)É(;i.iN.vroiKK. 

1)1  FFAM ATION  :—  Vide  1'kici;vk. 

"  :,—    "    Kkhi'onhahii.itk. 

DISTRACTION  DE  KllAlS,  Dans  une  action  pour  alinionts,  iiilcntéo  m 
Jorma  pauperit,  et  dans  lacjuelie  le  pro(!ureur  a  deniandé  la 
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ilintruirtinn  lieH  fraiH,  Ich  |>urli«^s  |«iivenl  trttitiii(;or  mir  lo 
(iriiit-ipal  rt  I«h  fntm.  (<r'u«v  \h.  (luini,  IMI-S,  2  U.  J.  It.  (j., 
|i.  I7S,  «<i  18  K.  J.  K.  l^,  p.  :i>m). 
DlHTKACriON  DK  l'KAlS.  l.t- jinxiin'iir  >i<l/(7.  m  n'a  jxih  droit  d'olitiiilr 
tti'H  fraiH  |iur  ili>-triictioii  (■•l|ltl<^  ic(l)'>tVii<li'iir  t'ondaiinirA  piivcr 
la  ditltc,  n'il  t'Hl  ^'iuliii  (|u'a|ir(-H  l'iiiHtitiilinri  dt*  Iti  poiuMiito, 
Mtii  rlit'iit,  lo  ticmiuidrur.a  pniiniHiU'  puytr  th  pmpn'H  fruiis 
(l'.u»ivMn  VH.  Iîi>lliinil,  ('.  r.,  Kruiiic, '2<i  juiiviiT  1WI7, .loiiNhoN, 
.1.,  a  li,  r.  L  .1.,  p.  '.'Ki.  «1  ÏH  H.  .1.  H.  q..  p.  HTW). 

'*  DK  KHAIS.   l.ttH  (Mti'tios  à  iiim>  attioii  pour  aliiu«iiitH,  iiitt>iili''0 

t?i  ./>'i't)i(i  ;»Mi;irri.v,(|iii,  avaiii  rRpiKut,  «>ii  vicnnont  A  un  ikv 
ooiniiit  dointMii,  iir  pciivdiil  t^all^l^'«r  Hiir  Icn  trais,  lorHinut 
Itt  priHiitt'iii'  u,  par  l'ailiuii  iiHMiiti,  (l«<iiiMiid<'' la  diHtractiuii  d(tM 
dt''|it<nH.  (Stiiimi  \>.  Stiiiiii/,  C.  IJ.  H..  tiiirlMc.  |M4L',  '.'  U.  ti»  )/., 
1^).  ILM»;  2  H.  .1.  K,  (i,  p.  I7H,  <t  IS  il.  .1.  U   (^,  p.  88(1). 

"  !•!'-  l'UAIS,  !,«!«  parlio-*  no   ncnvi-nt  liahHi^r<T  nnr  jt-s  frain  «u 

pn'iiKlifi' du  prociiniur.  (l'illiliir  vh.  /.i»ii(/f</,('.  l!.  1!.,  I,s;{(i, 
L'  li.  .1.  U.  Q..  p  178,  t't  18  U.  .1.  U.  t^.,  p  \\m). 

"  DM  KK.MS.  Los  priM'iirt'iirH  imuvnit,  par  motion, dtMnaiidtr  ot 

olitciiir  in  app«ti  la  distraction  des  frnii*  cncouruH  in  ronr 
iidV'rionn*.  [('itnvcruf  il  rV'icAv, t'.H. U.  «ii  ap|H'l,  Montn'al,  lir 

Hptl'nd)ri!    iHd'J,     l.AKU.NIAINK,    .l.tllC,     AviMIN,  J.,     jMlVAl., 

J.,  Mkkkiutm,.!.,  ot  MoNi.Ki.KT,  .1..  r_' l>  T.  M.  ('.,  p.  4(C';  II 
1{.  .1    U.  t^.  p   I IH,  «it  18  H.  .1.  U.  li ,  p.  :»8(».) 

IHSTUIlUrnuN   1»K  DKNIKKS:— r../.  PuocRintKi:. 

DK    DKMKHS    r!{ï^^il,i:vr:S    KN    .lU.vTKI,  :  —  l'/,/.    Kknti: 
vi.\oi;i<K. 

DOMK'II.K  :— I'k/i  ('AiTinNNKMKNr  l'oru  khais. 

DOMMAtiK   —     "       CoMl'KNHATION. 

"  : — Viik  l,iHKi,i,i:. 

"  :—      "       l'MKlVK. 

"         : —    "     Kkhi'onsauimtk. 

DONMANUKL:— r»'/.  I-K(iH. 

DONATION  î—l'c/c  i'uuiiiurrioN  o'ai.iénku. 

DOUAIUK.  La  »oc.  .VJ  du  fil.  H7  iW  S.  U  M.  (".  do  18(11,  iiitituiï':  "Acte 
cont'ttrnant  ronro^iHtronicnt.  dt»  titroH  dcH  iinni(iui>l«>N,  i-t 
do.s  ciiar^t'H  dont  IIh  Hi>nt  jrrcvi'N, —  h'H  lois  )iy|K)tln'<'air»'H, -- 
1(»  doiiain'ot  Ioh  biens  do  la  Icniino  niarii't»,— ot  V-.  transport 
di's  torros  toniH'H  on  t-oiraj.'»!,"  t'tait  on  cos  tornios:  "Touto 
foninio  inarit'o,  Aj:«'o  ilo  vin>:t  et  un  ans  ou  plus,  pourra  i^o 
joindre  i\  son  niari.iliuiH  le  but  de  vendre,  aliéner, grever  ou 
liy  potliTiluer  <les  iniini^ddes  tenus  en  franc  et  commun  soc- 
i'n^'e,ou  en  lie!',  ou  à  titri*  de  eeuH,  on  en  franc-alleu,  ou  soiih 
tonte  autie  teiiure  «pie  ce  soit,  t|ni  mut  alPetaés  ou  sujet»  A 
Hon  douaire,-  et  elle  pourra,  dans  aucun  titre  (pii  sera  fait 
aux  fins  de  telle  vente,  aliénation  ou  acte  constitutif  il'hy- 
polli(M|U«t,  ou  «^n  vertu  d'un  acte  Képaié,  renoncer  A  son 
doiiaiii!  ou  A  son  droit  au  donaiic  sur  let-  bituis-fondu  et 
ininieubii'K  ainsi  veuduf,  aliéuéu,  grevés  ou  liypotlié(|ués  : 
'_'.  l'",t  celte  renonciation  iteindia  tout  droit  ou  réclamation 
(pie  la  feninie  mariée  pourrait  avoir  à  son  douaire  sur  les- 
(litN  imineuMes;  et  aucune  liypotlièijUt)  ne  sera  eréée,  ni 
n'exii-lera  sur  aucune  autre  propriété  immobilière  du  mari, 
jiMir  indemniser  la  iiiniii  mariée  A  raison  de  la  vente,  alié- 
nation (iti  création  d'liypotliè(|Ue,  et  Itts  liériliers  ou  repré- 
KenlaiitH  de  la  femme  n'aiirunt  pas  lu  droit  de  réclamer 
d'indemnité,  ni  d'exuicer  aucun  recours  de  (|ueli|ue  nature 
i|ne  ce  soit,  à  raison  de  ladite  roiiunciatioii  an  tlonaire." 
Lu  section  55  du  même  statut  -e  lisait  ainsi  (pi'il  suit  :  "  Nulle 
femme  mariée  ne  pourra  Ht)  porter  euutioii,  ni  encourir  de 
roHponsabilité  en  aueunu  aittro  (inulitt*  quo  comme  com- 
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niuno  011  biniiM  avec  hou  mari,  |Mnir  leH  dettes,  obligations 
on  enga^'eiiientii  eontnu-tt'H  par  Ih  mari  avant  leur  inariago, 
ou  |KUuiant  la  (liir('>e  du  inuria(;t>,  ot  toun  entrageiuentH  ut 
obli);atioim  contractés  mr  nno  fonnne  ntariée,  en  viola- 
tion  <le  cett(4  «lifix^itioii,  seront  absolument  nuls  et  de  nul 
effet."  Il  a  été  juj»^,  sous  ces  diH|)ONiiions,qu'une  femme  ma- 
riée séparée  de  i tien'',  son  mari  éiant  insolvable  et  intenhl 
pour  aliénation  mentale,  peut,  avec  l'autorisation  du  juge, 
renoncer  à  son  douaire  sur  les  immeubles  du  mari,  vendus 
aufmravant  par  décret  à  la  poursuit*)  d'un  des  créancier»  de 
ce  dernier.  (Ihi/nmay  v\  ArvtMrotiij,i\l\A{.  en  ap|)el,  Mont- 
réal, !•  mars  1861),  DtVAi.,.!.  en  C,  ('akon,  .1.,  dissident,  Bad- 
oi.Kv  •).,  MuNK,  .1.,  et  MackaYiiI.  A.,  contirmant  le  jugement 
de  ('.  8.,  Montréal, 'JH  décembre  18<>7,  Monoki.kt,  .1  ,  14  .1, 
p.  2r>;>,  et  18  H.  .1.  K.  (.1,  p.  508.) 

DOUANE  -.—  Vidi'  1>I«)IT  IIK  IHM'ANK. 
"  :—      "      tiAOK. 

DROIT  D'ACTION:— n(/e  Mii.i.kt  i-KOMishOiKH. 
*•  : —    "    (Jakastik. 

••  :—    "     Tkanmi'okt. 

DE  IX)UANE.  La  valeur  des  marcliandises,  pour  déterminer 
IfS  droits  de  douanes  ù  payer  fiir  icelles,  doit  être  celle  de 
la  \ento,  sans  di'dnction  de  l'escompte  (pii  est  accordé  |N>iir 
argent  comptant.  (Ihirliui/  il  al.  vs.  J,tiHi>,  èsMp'.alité,  (.'.  S., 
Montréal,  J»  Mai  18H7.  Mosk.  .1.,  3  1..  V.  L.  .1.,  r*.  'M,  et  18  U. 
.1.  K.  «.i.,  n.  4*24.) 

DE  IKHJ  ANE  :—  lui,  Comi-ktkm^k. 
•'  : —    "     I'kki'vh. 

MTKilEUX.  I.e  débiteur  ipii  e^^t  pourHui'  i  pir  !e  eossion- 
iinirc  de  droits  litigieux,  ne  peut,  par  un  plaidoyer  siibsidiiiire 
et  saiiH  préjudice  A  d'au treK  moyens  de  fond  qu'il  oppf-,:-!'»  û 
la  demande,  offrir  an  demandeur  le  prix  de  la  vente  de 
droits  litigieux  |K)iir  nm  décbarger  de  la  demande.  Celui  (pii 
vent  faire  un  plaidoy.  r  de  droits  litigieux,  doit  ubiuidonner 
sew  autre!<  moyer:.-.  de  contestation,  et  il  ne  lient  attendre, 
IHiiir  l'invoc]iier,  ipie  le  demandeur  ait  éiubli  na  deman  le 
contradictoirenieiit  avec-  lui.  ((lui/oiidit  Letnoini'  L\t  Litmoi», 
en.  R.  en  appel,  iMoiitréal,  10  (lécembre  1870,  o)iin<'>ii  «le 
Lokanokk.  I.  <!(/  h(u;  IS  R.  .1.  II.  Q.,  p.  348). 

lilTKJIEl'X  : — Viili  Vkmi;  i>k  diioits  !.iri(;iKi7x. 

DEPASSAttE:—    "     l'iio«;iJi>iuK. 
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EOLISE  : — VUir  Ea»' Kji  k. 

ELECriON  DE  DOMICILE:— l'iW»  Oppositiox  a  kin  I)K(x>nskrvkr. 

EM  V\À )Y  E  :—  Vuh'  Rksi'oxhaiiii.h  K. 

EMI'RIHONNEMENT:— Tk/.  Mandat  o'kmi-hisonnkmknt. 

EN1K)S.SEUR  :-\id,'  \\'vk\.. 

"  :—      "       Kll.l.KT  l'KOMIHHOlIlK. 

"  :—    "     Eaux. 

"  : —      "       LkTTKK  i>K  ClIASUlv. 

ENQUETE.  La  pàirtie,  oui  priMlnit  un  témoin  (]ui  dépose  contre  elle,  ne 
|HMit  demaiiiler  au  tribunal  de  prendre  en  ronsidératioii  une 
déclaration  contraire,  et  ijui  I ni  est  favorable,  faite  p;ir  le 
t)  tiioindans  une  autre  euiise.  Tout  ceiprelle  ixnit  demander, 
c'est  (|ue  le  ténioigmige  do  ce  té:iioiii  ne  so.t  pas  considéré 
«lu  tout.  (Kirrzhiiirflci  et  lioriini  it  .//.,  Conseil  l'iivé,  'Jîl 
décembre  18(18  '.'  L.  C.  I..  .1.,  p.tii»;  14.L,  p.  L'»;  5  Moore's 
1'.  C.  ReiK.rts,  N.  S.,  p.  :«t7,  et  l«  R.  .1.  R.  Q.,  p.  241.) 
"  I*  cil.  17  des  statuts  du  Canada  de  1804,  27-28  Vict..  intitulé 

*'Actt'  conewrnant  la  faillite,"  décrétait  («ee.  10,  S2)  «lue  "lie 
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failli  poiirru  aUHsi  être  interro^ré  huiih  serment,  de  tem^w  à 
autre,  relativement  A  Hen  bieim  et  elletH,  devant  le  ju(;e,  par 
le  Hvn-.lif  on  par  un  rn''aiifi«r  (pielconque,  sur  nu  ordre  du 
jii^e  obtenu  hrus  avis  au  failli,  Hur  recpi^'te  all^iiuant  des 
raisons  sultisantes  pour  lYMuiRMion  <U'  tel  ordre,  et  il  pourra 
auHMi  <^tre  interro^;^'  de  la  tnéine  inaniôre  sur  signification 
d'un  nihfHviin,  émis  oumine  à  l'ordinaire  sans  tel  ordre, daiiM 
toute  action  où  un  href  de  saisie  a  ôté  émi^  contre  ses  biens 
et  effets  ;  et  ce  i^uhpœua  |)ourra  ôtre  obtenu  par  le  deman- 
deur ou  par  tout  cn^ancier  intervenant  dans  l'action  à  cet 
effet,  ou  |;ar  le  syndic."  Il  a  ^'té  jiiKé  qu'aux  termes  du  i  2 
de  cette  section,  le  failli,  assigné  pour  subir  sous  serment 
un  iiiterrof^atoire  concernant  !<es  biens  et  effets,  ne  jieut  Hrt' 
iransqucstionni'f  dans  son  iiitt^t^t  par  i*nn  propre  avocat. 
(hYascr,  failli,  et  Saimtyniu,  syndic,  et  W'innhig  et  uL,  cré- 
anciers  requérants,  ('.  S.,  Montréal,  14  octobre  1868,  Monk, 
.1.,  12  .1.,  |).  'J7'J,  et  1«  K.  J  H.  Q.,  p.  11.) 
ENQUETE.  IiOr8(|u'un  témoin  est  sur  le  point  de  partir  |K)tir  un  endroit 
éloigné  de  la  province  où  il  y  a  \ion  de  communications, 
pour  se  rendre  ensuite  t\  l'étrangler,  il  y  a  lieu  de  permettre 
f'exakueti  de  ce  témoin  sur  un  court  avis  &  la  partie  adverse, 
sans  exijier  l'avis  ordinaire  d'un  jour  franc  uirt.  240  C.  P. 
('.)  {Mohim  vs  Ihifrejtiii;  C.  iS.,  Montréal,  23  septembre  18»59. 
ToRK.^NCK,  .1.,  1:5 .1.,  p.  255,  et  18  R.  J.  R.  Q.,  p.  505.1 

"  : — ]'»'/«!  C'OM M ISB.\lliK  Ï^NgUfcTKlTU. 

:—  "  l'UKUvi.:. 
KNREUISTRKMENT.  Les  mots  '  htnxiueroute"  et  "  iumlvahilité  "  ne 
sont  pas  synonyme.»  en  loi.  Ainsi  une  [lersonne  |)eiit  être  in- 
solvable sans  être  |)Our  cela  en  état  de  "  hanquero^Ue  ",  dans 
le  sens  donné  &  ce  mot  tel  qu'employé  dans  l'Ordonnance 
de  1839  concernant  les  banqueroutiers,  2  Vict.,  cli.  38,  et 
dans  la  sec.  18  do  l'Ordonnance  d'Enre^^istrement  <le  1841, 
4  Vict.,  cil.  30  (S.  R.  B.  ('.,  cli.  37,  sec.  7),  laquelle  décrétait 
«lie:  "  L'Enregistrement  de  sommaires  d'Iiypotbèques,  et 
droits  et  réclamations  liy(M)tliécaires,  tel  (pie  prescrit  par 
cette  Ordonnance,  qui  sera  fait  dans  lesdi.x  jours  qui  pré- 
cwloront  la  banqueroute  du  débiteur  ou  des  débiteurs,  ne 
donnera  auiMiiie  priorité  sur  d'antres  créanciers  du  même 
débiteur  ou  des  mémos  débiteurs,  et  ne  protliiira  aucun 
effet  <iuelconque."  En  consétjuence,  sous  l'einnire  do  cette 
seciit)!!,  une  liy|M)tliùqiie  ne  saurait  être  considérée  comme 
inefîicace,  parce  (lu'elle  aurait  été  enregistrée  pendant  les  di.x 
jours  qui  ont  précédé  l'insolvabilité  d»  débittnir  qui  l'a  con- 
sentie. D'apios  les  prinei|>es  généraux  de  la  loi  en  vigueur 
dans  le  Bas-Canada,  la  simple  insolvabilité  ne  prive  pas  le 
propriétaire  d'un  imnitMibledu  pouvoir  de  l'Iiypotliéquer, 
et  la  loi,  8t>n8  ce  rapport,  est  juste,  car  l'insolvabilité,  qui 
oblige  liî  tlébileur  à  (lisposer  tle  lionne  foi  de  ses  biens  pour 
le  bénélice  de  ^^^s  <Téaii('iers,  ne  j^ut,  en  l'absence  de  légis- 
lation s|K''ciale,  avoir  l'etlet  île  priver  le  débitiMir  du  |M)iivoir 
de  faire  ce  à  (pioi  elle  l'oblij^e.  (Anilirnon  il  ol.  et  Ohifriiu:, 
C  B.  R.  en  a|»pel.  Quéliec,  15  juin  18(i3,  .\vi.win,  .1.,  Divai,, 
J.,  MKKKDrrii,  .1.,  .MoNDKi.ET,  .1.,  et  BKKTitHixîT,  J.,  iiitimiant 
le  Jugement  de  ('.  S.,  Trois  Rivières,  13  I).  T.  B.  C,  p.  374  ; 
11  U.  .1.  R.  Q.,  p.  4(17,  et  18  It.  .1    IL  Q.,  p.  55.) 

•.—  Vidi    Hvi'OTnKHlIH.UII>ICI.\lKK 

ENTREPRENl-lUR  -.  —  Vide  PnibsoMiTioN. 

"  : —    "     Rksi'o  h.mui.itk. 

ENTREPOT:— r/(i'  <iA<iK. 
ENTREPRISE  :  -Viiif  \a)vmk  db  .  i  livicics. 
i:POrX  Sl!;('ARl«  UE  biens  :•  -ri.id  VKN^EUE«kÉAM.•R. 
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EXCKITION  nWMilNATOTRK:— Celui  qui  est  acciii»é -l'avoir  vendu 
(Ufl  l'qnenrs  cnivranlos  sans  liconce.ot  qui  fuit  une  ox- 
ooptlon  dtV,linatoire  à  la  jnriiliotion  du  inatçistnit  de  poiicio 
•  lovant  leqncl  il  est  puur-'nivi,  n'est  pas  cenHÔ  se  désister 
do  cette  excîeption  dwlinatoiro,  parce  ']nMl  |>r()dMit  en 
niémv^  tein|i8  nn  plaidoyer  nu  mérite.  (Diirnj'ord  \».  Fa- 
irmu,  V  S.,  M(>ntn''al,  !>  juillet  1HG7,  Monk,  J.,  ;J  L.  C.  L.  .1., 
p.  lit,  et  18  R.  J.  R,  Q.,  p.  4'.'3.) 
"  Un  défoncteur,  qui  est  |)i)iir.suivi  invantun  Miay;istrat  de  police 

ponr  avoir  vendu  (les  liqueurs  enivrantes  sans  licence,  et 
qui  fait  molion  déclinant  la  juridiction  du  magistrat,  est 
censé  H0  désisttM"  de  sa  mi>tion  en  plaidant  au  mérite  ;  il  en 
serait  autreniMUt  si,  au  lieu  d'une  niotion.il  eftt  j»ro<luit  une 
exception  diVlinatoire.  {Dnvnford  vs.  Sainle-.wirii ,  ('.  S., 
Montmd,  »  juillet  18()7,  Monk,  .!.,  8  L.  C.  L.  J.,  p.  15),  et  IH 
R.  J.  R.  Q.,  423.) 

K.\.i:Kl'Tl()N  MILATOIKK.  Le  léfoulour  ne  pont,  par  une  défense  en 
droit,  invoquer  des  moyens  d'exception  dilatoire  rntinne 
perooritv,  parce  que  le  droit  d'action  n'aurait  pas  priw  nais- 
sance dans  le  district  où  la  p>nr*uite  (('<t  intentée,  (pioiipio 
le  demandeur,  au  lien  de  «Icniander  le  rejet  île  la  dcfcnsc  en 
droit  Comme  irréjjulicre,  en  autant  qu'elle  invoquait  les 
ntoyens  de  plaidoyer  pnliininaire,  eftt  lié  contestation  ii 
le  mérite  de  cette  défense.  (  Amijot  et  rir  vs.  Murlincaii,  (  .  S. 
R.,  .Montréal,  '51  mai  IHOiS,  Maixh.kv,  .1.,  HKariiKior,  .1.,  et 
MoNK,  .1  ,  dissident,  conlirmanl  le  ju<;emcnt  de  lu  Cour  de 
première  instance,  1  L.  (•.  \t.  .1.,  p.  -Ti,  et  18  R.  .1.  K.  (.},, 
|).  \^y^.)  Loju}j;e  MoNKétuit  d'opinion  (jnc  le  tribunal  devait 
accepter  eijn<;er  la  contestation  telle  qu'elle  lui  était  sou- 
mise par  les  parties,  sans  éj,'ard  aux  inegularitcs  de  la  pro- 
cédure que  les  parties  n'invfiquaient  pas. 
"  : — Mlle  ri,Aïi)oYKR. 

K.\<'EPTrON  A  liA  rORMK:— lVrf(  Pno<:ÉmRa 

"  "  "  :—      "      SMHIE-ATIUKT    avant  .nOKMKST. 

KXWCUTKUR  TKSTAMKNl'AIRE.  ("est  A  l'exécuteur  te.stamcntairc, 
idiari-Té  do  l'exécution  du  testament,  qu'il  appartient  .le  pour- 
suivre pour  iaire  résilier  nn  bail  ou  viMite  de  droits  démine 
sur  un  imi.ienhle  ponr  itO  ans,  et  l'usufruitier  et  le  lé}:alaire 
uni  ver><d  n'ont  pas  droit  d'intenter  tiue  telle  iiction.  (./«//)*- 
«on  i(  n:'.  VM.  Aijtmrr,  C.  S.  R.,  Montréal,  HO  septcnd)re  IHli.'), 
HAïKii.KV,  .1.,  HKiniiioi.oT,  .1.,  et  Monk,  .!.,  1  L.  C.  L.  .1.,  p.  (57, 
et  18  R.  .1.  K.  (}.,  p.  14.Î.) 
T  IWr  A  M  K  NT  A 1 R  K  :  -  Vide  Rp.nniTiox  de  ooMI'TK. 

K.\  PKRT  :—  Vide  AiiuTutn. 
"  : —    "     l'Koiriiiirrov. 

FAl'KRTISK.  Il  |Miiu  y  avoir  lien  A  une  expertise  dans  untMiction  iMitre 
locateur  et  locataire  commiî  di'.ns  totite  autre  |>onrsuito. 
(Hnll  vs.  fh-i(iliam,  (\  .S.  li.,  Montréal,  "1  mai  istiô,  Hao- 
oi.icv,  J.,  Bum  IIIÎI.OT,  .1.,  et  Monk,  .1.,  confirmant  le  ju^'emcnt 
<le  ta  cour  le  première  instance,  1  I^.  ('.  L.  .1.,  p  2(î,  et  18  H. 
.1.  II.  (J.,  p.  105.) 

KXrriiSKtN  :—yidi'  LocATKin  kt  .ocatairk. 

KXTR.'\I)ITI()N.  Si  le  mandat  d'en  prison nement  :^ou8  l'acte  d'extradi- 
tion, omet  do  consiater  pie  ^accu^'é  a  été  conduit  dev:>[it  le 
magistrat '-t  que  les  tiiiioins  ont  été  examinés  en  su  pré- 
sence, il  n'est  pas  rcjinlier,  et  il  sera  cassé  <ur  IiuIhiik  ivr- 
/ii'x.  ( //roc  )\  rcipiéranl,  (".  M.  R.  en  appel,  Montréal,  !*  !..ars 
IStiii,  Di  VAi,  .1.  en  v' ,  Ayi.win,  ,I.,  MiiUKomi,  .1.,  Monoki.kt, 
.1.,  et  iMuiMMosn,  J.,  'J  \..  V.  L.  .1.,  p.  S.l,  et  18  K.  3.  U.  g., 
p.  21!).) 
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FAHUIQUK.  Uiio  fftbrione  n'est  piva  n>s|)onsiible  «lu  coût  do  lu  coimtriic- 

CllHjWlU 

liition  |tiiH.o<>e  A  une  a^suinblée  don  mui^nillitM'H  iincieiiM  t^t 


tion  (l'nno  clinmïllo,  faiti'  h  IV'ntn^pri»*,  on  vortu  d'iUK'  rt's»  - 


noii'"iinx  do  la  paioisw,  et  dos  paniissicis  tenant  fini  ol 
li«ii,  prt'.sidt'o  par  lo  cnr^,  noininiint  un  comité  cluirut' do 
fiiire  constniire  «-ette  cliftimllo,  ot  de  p»irc«noir  los  contribu- 
tions des  iwiroisaicns  pour  en  ptiyer  le  coût,  et  déclarant  (pu- 
cetto  constniction  devra  se  faire  par  contrilMitimis  saiiHiiius 
la  fabriipie  ne  soit  en  aucune  manière  tenue  d'y  contribuer, 
bien  que  la  paroisse  ait  pris  poSHt«sion  de  cette  cba|»elle, 
aprC's  fNV  construction,  et  y  ait  placé  un  tableau  do  Sainte 
Anne,  appartenant  A  la  paroisse,  irotte  construction  n'étant 
pas  une  de  celles  aux<}iielli's  doivent  s'ap|)li«|uor  les  dispo- 
sitions dn  cil.  IH,  S.  K.  H.  ('.  de  !S(il,  intitulé  :  "  Acte  côn- 
tîornant  i'éreciion  et  la  division  dos  paroisws,  la  construc- 
tion et  la  n'imiation  dos  tylises,  prosbytores  et  cimeticros, 
et  les  asseninlées  de  fabrique,"  et  les  membres  du  comité 
de  c<  nstruction  nommi's  par  <Hîtt<'  résoliiticui  no  roprt'sou- 
tant  pas  la  fabrique  au  inarcbé  fait  avec  l'outroproneui-, 
mais  nioii  les  paroissiens  dis|H>s<'s  h  contribuer  volontaire- 
ment aux  déponws  de  la  construction  de  la  oliapollo.  (  /•'/- 
hru/iu'  (If  la  /xiroifiite  <li:  Suinte' Amn-iti-  l'iiriUiitKvt  Jinluiii,  ('. 
H.  K.  en  appel,  Montréal,  i)  dé<-oinbre  l.S(>7,  Di  v  ai.,  .1.  t>ii  t., 
(akon,.!.,  Dri'mmoni»,  tl.,  et  Haimu.i  y,  ,).,  inllrmunt  lo  jnije- 
ment  de  ('.  S.,  Montréal,  :>tl  juin  lSii.î,  Momc,  .1.,  (pii  avait 
jujré  (pte  la  fabri(|ue  était  responsable,  l  L.  «'.  L  .).,  p.  t>4, 
et  18  »{.  .1.  R.  <i.,  p.  1;K) 

M         : —  \"Kle  Hkdkac. 

«•  ;—     "     I'auoissi:. 

«'  : —      "      Soi-IDAKITIO. 

FAILLI:     Vidf  Knqui^th. 

"  : — "       FUAIDK. 

FAILLITE.  1^.0  conimoii.aiit,  (|ui  n'a  aucun  capital  et  qui  fait  des  achats 
considérables  qn'd  no  pont  pay«'r,  n'a  piisdioit  àsadétliaijre 
sous  l'actede faillite  do  1H(>4, quoiqu'il  ne si.it  pasétabli  que 
ce  commerçant  ait  eu  riiitoiitiou  formollo  de  frauder. 
USivillùr  il  ni.  vs  W'itd.  ('.  S.,  Muiilréal.lL'  avril  lS(i7,  .Monu, 
J.,  L'  L.  C.  L.  J.,  p.  284,  et  l-S  K.  .1.  U.  iV-  !••  .«*<••) 

•«         ; — Ville  C'kssion  dk  iiiens. 

'«  ; —    "     FuACDK. 

"  : —      "       Ul  l'UISK  n'iNSTANCK. 

FAITS  F/r  AUTICLKS:— r/./.FiiAiH. 

FAUX.  La  s«'c.  liiidu  cli.  H4  dos  S.  U.  ('.  de  is.Vt,  intitulé  "  Acte  eu- 
cernant  lo  criinodo  faux,"  était  on  c(*s  termes;  •'  |i:ins  toiilo 
pour.-uit(^  porléo  [lar  plainte  oii  iudictomoiit  contre  qui  que 
ce  soit,  pour  nue  otfeuco  punissable  en  vertu  de  cc^t  acte, 
nul  ne  sera  ceiisr  témoin  iiicoiniKient  j\  l'appui  <lo  toile 
poiiiHuite,  )\  raison  d'aucun  intérêt  que  liqle  personne  iKMit 
ou  est  supi«isée  avoir  par  suite  do  tout  contrat,  ma'ière, 
écrit  ou  instrument  donné  en  preuve  lors  du  prooei-  fait  sur 
tel  imlictcmeiit  ou  plainte;  mais  lo  temoi^;naj:e  ilo  toute 
jiorsonno  nu  |K<rsoiiiie- ainsi  iiitere^scos,  ou  Mippost'os  l'élre, 
ne  .s»*ra,  en  aucun  cas,  réputé  Millisant  pour  fonder  une  eon- 
\icliiin  )ioiir  aucnno  do.sdites  olfiuises,  à  iiioitis  qu'il  ne  .soit 
coiToboré  jiar  d'antres»  preuves  |cj.'ales  à  l'appui  de  tede 
poursuite."  Il  a  été  jutié.soiis  ces  disiMisiiioiis,  ipie  le  U'-moi- 
jtuajfo  lie  la  partie,  dont  on  prétendait  que  lo  nom  avait  été 
contrefait  sur  un  billet  proaiifsoire,  ne  se  trouvait  pas  corro- 
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hort'  pur  une  (K'diiration,  faite  par  un  Mi'moin,  que  l'accusé 
lui  avilit  (lit  que  lu  billet  avait  vti'  wijçnt'  en  pn'Heni^e  de  cer- 
taines pcMsimnert  qui,  entemlues  comme  témoins,  contre- 
disaient cette  déclaration  de  l'accusé  ainsi  prouvi-e.  (Art.  684 
du  Code  Criminel  de  1892).  {La  Rehn  vs.  l'trry,  V.  B.  K., 
Montréal,  6  décembre  ISM,  I)uvai.,  .1.  en  C.,  Avi.win,  .1., 
MKUKniTit,  .1.,  MoNiiKi-ET,  J.,  et  Drummono,  J.,  1  L.  C.  L.  .T., 
p.  ti(l,  et  18  K.  .1.  l{.  y.,  p.  120.) 
FAUX.  Lorsiju'il  est  établi  que  lu  si(;nature  de  l'endosseur  d'un  billet 
promisHoire,  jmursuivi  j)ar  le  ()ortenr,  est  fausse,  l'action 
devra  être  renvoyée,  «it  cet  endosseur  ne  pourra  pas  être 
condamné  «'onimê  tel,  qu(ii(|ue  le  demandeur  prétende  qu'il 
aurait  (lernds,  en  d'autres  circonstances,  à  celui  qui  a  contre- 
fait sa  f-inniiture,  de  se  -ervir  de  son  nom  pour  mettre  en  circu- 
liilion  SCS  billets  promissoires.  (Larm-  et  Erantunl,  C.  B.  li. 
en   ap])el,  Québec,   lit  septembre   18«>6,   DrvAi,,  .1.  en  C, 

AyI.WIN,  .J.,    MKKKniTU,    .F.,    DrIMMOXI),  J.,  et  MoNDKLKT,  .1., 

2  L.  C.  L.  J.,  p.  112,  et  18  11.  .1.  K.  Q..  p.  278.) 

"  Si  une  |)ersonne  endosse  un  billot  promissoire  ayant  un  blanc 
à  la  ^aucbe  dn  montant  du  billet,  sultisant  pour  permettre 
qu'il  soit  altéré  par  le  faiseur,  et  remet  ce  billet  dans  cet 
état  au  faiMMir,  et  qu'ensuite  ce  dernier  augmente  le  mon- 
tant, du  billet  en  rempliswant  les  blancs  par  des  mots  et  des 
cbiH'res  en  augmentant  la  valeur,  et  transporte  ainsi  ce 
billet,  pour  valeur  reyue,  à  un  tiers  de  bonne  foi,  ce  billet 
ainsi  altéré  oblige  l'endosMeur  à  en  payer  !e  montant,  vu 
que  ce  dernier  est  coui)able  de  négligence  en  endossant  un 
billet  dans  cet  état.  (Viiririn  ti  ni,  et  Thompmii,  C.  B.  H.  en 
appel,  Montréal,  !t  septembre  18()i>,  Duvai-,  J.  en  C,  Cakon, 
.1.,  Dhimmom),  .1.,  Badui.kv,  .!.,  et  Monk,  .T,,  intirmani  le 
jugement  de  C.  S.,  Montréal,  28  iifivembre  IStiil,  Mommci.et, 
.l,(liii  avait  jugé  (pie  le  liillct  ayant  et»'-  altéré  après  l'en- 
dossement, le  tiers  ne  {Hiuvait  pa*  même  réclamer  le  mon- 
tantque  comportait  le  billet  avant  d'être  td  té  ré,  13J.,p.  2(i2; 

3  L.  t".  L.  .1.,  p.  IHO,  et  18  li.  .1.  H.  Q.,  p.  45t)). 
''          — Vidi  Tkhtami:nt. 

rKMMK  M.\U1  KK.  Une  femme  mariée,  (jui  se  désigne  comme  venve 
dans  un  contrat,  peut,  lorsqu'elle  est  |M)ursnivie  comme 
ti'lle  pour  l'exécition  des  obligations  résultant  de  ce  con- 
trat, plaider  (prelle  n'«wt  pi'.s  veuve  t^t,  sur  [ireuve  que  son 
mari  vit  enrore,  la  puursiiite  contre  elle  ^  .a  renvov-\' 
(Sliiititiiiii  (I  iil.  vs.  W  il  son  il  ni,  C.  S.,  Montréal,  5  oetoltre 
lS(i7,  M(.NK,  .1.,  15  b.  C.  L.  J.,  p.  12U,  et  18  K.  J.  K.  Q.,  p.  440.) 
:—  V'nh  !>ouAiiu;. 
"     ENtiiiVrK. 

: —      "       FUAIDK. 

; —    "     .Mauiac.i:. 
:—     "     l'uicrvK. 

: —      "       StMIÉïK  KN  NOM  Cdl.l.Kcrir. 

l'KMMK  SKI'AIII;K  DE  BIKNS:  — 1«/.  Kkaidk. 

R)l,bK  liNCHKUK  -.—  Vifl,  Hauk  s  (  oui'i  s. 

FOUCLIJSION.  Le  défendeur  forcl(i.>  de  plaub-r  ne  doit  pas  être  relevé 
de  la  forclusion,  si  le  tribunal,  auquel  il  demande  la  )K>r- 
mi^si^ll  de  phiidi'r.  (>st  d'upinion  (pie  le  plaidoyer  oti'ert  est 
mal  fondé,  {('nifiitriilu»!  il<  Moi-lréiil  vs.  Jîanunti,  i'.  H.  H., 
Montréal,  24  iiovcmbn^  18'j.'),  Baixw.kv,  .1.,  dissident,  Bkk- 
•nii  loi,  .1.,  et  Monk,  .1.,  I  b.  C.  L.  .1.,  pp.  «4  et  1(H>  :  lA  J., 
p  2:$4,  et  18  K.  .1.  li.ii,  p.  Kii).) 

FORCLUSION  DK  l'I.AIDFdi.  l.aCoiirde  llevision  peut  intervenir  et 
intiinier  le  jugement  final  de  la<'our  de  première  instance 
refusant  de  |»tirmeltre  à  un  di-fendeii»-  1    _  laider,  en  le  re!(»- 
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vant  (1h  la  forclusion  prise  contre  lui,  si  elle  considùre  que 
la  Cour  de  première  instance  ii  «""té  trop  sévère  à  sonéjïnnl,  à, 
Ih  conilition  de  payer  les  friiis.  {.SlierHtm  d  (il.  s  h.  jiourm , 
C.  S.  R.,  MontrOul,  Hl  mars  18«)(),  Baimjlky,  .J.,  Hkutiiki.ot,  J., 
et  MoNK,  J.,  2  L.  C.  L.  J.,  p.  40,  et  IS  R.  .1.  R.  Q.,  p.  225.) 
FRAIS.  La  partie  «pii  a  rt'pondu  à  une  rèiïle  pour  interrogatoires  sur 
faits  et  articles,  a  droit  à  la  taxe  des  frais  qu'elle  a  encou- 
ru» (art  •-';«  C.  l'.  ( '.  ).  {Cholette  vs  Jiérianlt,  C.  S.,  Montrcal, 
H  novembre  IStiS,  Touranck,  J.,  12  J.,  p.  2(J4,  et  18  R.  J.  R. 
Q.,P-3.) 
"  DE  MENAGK:-nV/«!  RKSPoNHAmuTÉ. 

FRAUDE.  La  femme  marice,  s<''par<''e  de  biens  d'avec  «on  mari,  (icut 
faire ann\i  1er,  pour  cause  de  fraude,  une  vente  d'imineid)le, 
par  cllo  faite  !<vec  l'autorisation  de  son  mari,  si  elle  établit 
que,  lors  Wo  la  vent»î,  l'acquéreur  s'était  entendu  avec  son 
mari  pour  [>artager  les  Lénéflces  de  l'acquisition  ;  (pi'elle  a 
été  induite  à,  faire  cette  vente,  par  la  menace  d'une  exécu- 
tion, en  vertu  d'un  ju)fement  rendu  contre  elle  et  son  mari 
conjointement  et  SDlidaireiuent,  et  que  son  mari  avait  alors 
payé,  et  (|u'après  la  ventt\,  l'acquéreur,  par  un  décret  fraudu- 
leux, a  lait  vendre  sur  lui-même  cet  immeuble  et  l'a  fait 
acbeter  {)ar  sa  femme  pour  un  prix  insidlisaut  pour  payer 
la  créance  de  la  vemleresse,  lui  faisant  iierdrc  ainsi  1»  total 
de  ''OU  prix  île  vente  (O'itijoii  dil  Li  moivf  et  JÂoiiaix,  Conseil 
l'rivé,  14  unvpud>re  1H74,  confirmant  le  jujîement  de  C.  H. 
R.  eu  apiM'l,  Montrcal,  10  Décembre  1870,  Divai.,  .1.  en  C., 
Cakon,.!.,  Haikii.kv,  j.,  îStuaht,  .1.  ad  hoc,  dissident,  et  l,o- 
RAN<>KK,  .1.  (1(1  hoc,  dissident,  qui  confirmait  le  jnnemeni  de 
C.  S.,  Montréal,  27  juin  iHtMJ,  Monk,  .1.,  2  L.  C.  I,.  .1  ,  p.  ItiS; 
2  R.  L.,  p.  :«:{,  et  18  R.  .1.  R.  Q.,  p.  2!>2.) 
"  La  vent(^  d'un   terrain,  uiite  pour  un  prix  n'excédiint  pus  la 

moitié  de  sa  valeur,  parle  propriétaire  il  son  voi-'n,  dix 
jours  aprè-*  l'in.-titul ion  d'une  poursuite  contre  le  .endeur 
par  >in  de  ses  créanciers,  à  la  connaissance  île  l'aclutiMir, 
qui,  sept  jours  après  la  vente  et  deux  joers  après  jujreinenl 
rendu  sur  cette  poursuite,  luue  cette  môme  terre  au  ven- 
deur, sisru  annulée,  comme  faite  en  frau('e  de.*  créaneievs 
ilu  vendeur.  (/>(  xj(ir(iiiii>  1 1  lu.  vs  /'(KJl,  et  IhiiKnilin,  tipji.,  C. 
S.  K,,  Montréal,  28  février  18ii(»,  >>Mn^i,  .1.,  Haiku-y.  1.,  et 
MoxK.  J.,  1  L.  !'.  L.  J.,  p.  115,  et  18  R.  ,1.  H.  q.,  p.  j;;'.) 
••  Le  cil.  17  des  Ktatntsdu  Canada  de  1804,  27-28  Viet.,  in'jtulé  : 

"Acte  concernant  la  faillite,"  décrétait  (sec.  8,  'fi^  que: 
"  Tout  commerçant  dans  le  Bas-Canada,  ou  toute  per- 
sonne qnelcon<|UU  dans  le  Ihiut-Cauada,  qui  aclièti^  des 
marchandises  à  l'réilit,  ou  (pii  obtient  des  avances  d'atiient, 
se  croyant  iiu'apable  de  faire  lionncnr  i\  ses  en^auemei  is.et 
cachant  ce  fait  A  la  personne  dtnenani  ainsi  son  créancier, 
dans  l'iiitention  «h^  frauder  cette  {lersoniie,  ou  t|ui  sons  »out 
autre  faux  |iiéte\te  obtient  crédit  pour  le  paiement  il'auc me 
avance  ou  prêt  d'artieiit,  ou  du  prix  (  n  d'une  partie  du  ',)rix 
«le  certains  i^tlét>  <>\\  niarcliandi.se-,  dans  l'intentiia  de 
frauder  \o  vniideur,  el  cpii  .aura  pas  ensuite  payé  lu  dette 
ou  les  dettes  uinsi  •Micouiret'  sera  réputé  n  m  pable  deiVaude, 
et  passible  (le  c'iitraiute  ,)ar  corps  [MUir  le  temps  que  li.  cour 
iiourra  ortbinner,  u'e.\et'dant  i)as  deux  aimées,  i\  moi/is  (|ue 
ta  dette  et  les  (Vai.s  ne  oient  plus  tôt  acquittés."  L' mémo 
chapitre  (Urrétait  (-ec.  !»  (pie:  "0.  Un  failli  qui  a  obtenu 
le  consenteinfut  A  sa  déchai^ri»,  ou  rexi'cutioii  d'un  acte  de 
couqur-iliou  et  déibar)j!e  <'ans  le  sens  du  pnaent  acte,  pijiir- 
ra  dépostr  au  jnelle  de  la  cour  le  consentement  ou  l'acte  de 
coin[)u8iiion  et  dechanje.  et  pourra  alors  donner  avis  de 
TO.MK  XVI IL  -iii 
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tollo  iinxliictidii,  ot  (le  hou  intention  de  s'iulrt«8cr  à  In  cour 
(lanH  lo  iijiH-Ciinailu,  A  lin  jour  iir-Hi^né  (hiiis  tel  iivis  pour 
obtt'nir  1»  riitilicution  rie  la  tlA-liargo  aiiiHi  efFectnC'e  ;  ot 
avis  Hora  piiblit'...  ;  t^t  lors  do  la  présentation  de  cotte  ro- 
(piCttî,  tout  cn'aiicier  du  failli  pourra  comparaître  et  contes- 
ter la  ratiliciition  |Mtur  cause  dci  fraude  ou  do  préférence 
frauduleuHt!  dans  le  sens  du  |)ri'8ent  acte,  ou  pour  cause  do 
fraude  ou  menées  pour  olitenir  le  eoufentemeiit  dos  créau- 
cicrs  à  la  déchari^e  ou  leur  exécution  de  l'acte  de  comiKwi- 
tion  et  décliartje,  selon  le  cas,  ou  à  raison  de  rinsudisanco 
en  nomlircî  ou  en  valeur  des  créanciers  l'acceptant  (*u  l'exé- 
cutant, ou  du  recèlcment  fiauduh-ux  par  le  failli  d'une  par- 
tie lie  ses  Itieiih  et  (effets,  ou  du  std)terfuge,  do  la  prévarica- 
tion ou  du  faux  serment  du  failli  lors  de  son  int^rroRatoire 
concernant  ses  biens  et  etfets,  ou  parce  que,  après  la  passa- 
tion du  i)réK«nt  acte,  le  failli  n'a  pas  tenu  do  livres  montrant 
ses  recettes  et  ses  déboursés  au  comptant,  et  tous  autres 
livres  de  comptes  tenus  d'ordinaire  dans  son  néjroce,  ou 
parce  ijue,  ayant  tenti  ce-  livres,  il  a  refusé  de  les  produire 
et  de  les  remettre  entre  let<  mains  du  syndic;  10.  Si  après 
l'expiration  d'un  an  à  dater  d'une  lej-sion  faite  en  vertu 
du  présent  acte,  ou  il  dater  de  l'émission  d'un  bref  de  saisie, 
selon  le  cas,  le  failli  n'a  pas  obtenu  <le  la  proportion  voulue 
des  créanciers  un  consentement  A  sa  décliaru(!  ou  l'exécu- 
tion d'un  acte  de  composition  et  dt'charge,  il  pourra  deman- 
der A  la  cour  dans  le  l5a8-(  anada,  par  reciuète,  ipic  sa  dé- 
cliar^ro  lui  soit  accordée,  donnant  d'abord  avis  «le  ci^tte  de- 
manile  etc.;  11.  Lors  de  la  présentation  de  cette  re(|uéte,  tout 
créancier  du  failli  pourra  comparaître  et  ooposcr  l'octroi  de 
telle  dé(dnir|i;e,  pour  tout  motif  iM)ur  le(iucl  la  coidirmatioii 
d'une  di'cdiarj^e  ixMitélreop|«iHéeen  vertu  du  prisent  ;  11'.  La 
cour  ou  le  jujre,  selon  le  «as,  après  avoir  enleiulu  le  failli 
et  les  créantiurs  rtpposaut^,  ainsi  que  tous  témoi<;iia<;es  oui 
|)onrront  être  fournis,  jMnirra  accorder  la  di'cliar^ie  du  liulli 
d'une  manière  absolue,  conditionnelle  on  suspcMisive,  ou 
[lourra  la  rufi.ser  absolunuuit  ;  et  tel  onlri'  .Mira  ilétinitif,  à 
moins  qu'il  n'en  soit  interjeté  ap|Md  en  la  manière  par  le  [iré- 
f^cnl  prescrite  pour  lesapiKsls  de  la  cour  ou  du  jii!j:e."  Il  a  été 
ju^ré,  scnis  c(!sdi-pusit il ins.riu'un  commerçant  (piiacbètedee 
marcliandi'ies  i)ayablescomi)tant  sur  livraison,  A  une  épi  x  pis 
où  il  de.  ;..it  savoir  (jn'il  était  incapable  de  faire  honneur  A 
-  en^'a>iements,  et  les  vend,  appliipianl.  le  jiniduit  de  la 
vente  A  son  u.sa^re  personn(d  et  au  p'iieuientib>  ([uelqtms-iins 
de  ses  rréancitrs,  et,  m. us  divers  prétextes,  n»tiinle  pendant 
l'iiKI  jours  le  paii'meiit  du  prix  do  ces  marcliandises  et  se 
déclare  en-uite  insolvable,  so  rtM.d  coupable  do  fraude,  et, 
sur  np|io^iti'iu  faite  à  na  requête  demandant  la  conlirnnition 
lie  .'^a  décharge,  sera  coiida;nné  A  la  suspen.-ion  de  sa  dé- 
cliarire  ixiiidant  cinq  ans.  (/•'»■/(  r  (7  k/.,  faillis,  tit /■'roT,  ro- 
(piérant  sa  détdiarjre,  et  (libnitur  il  ni.,  opposants,  ('.S., 
Montréal,  .'ÎO  iioviuiibre,  ItitiS,  Toiuianci;,  .L,  lli  .1.,  p.  ob"),  ot 
IM  l{.  .1.  IL  t^.,  p.  .")«.) 
FUAlILHi.  Lo  i  iode  la  .sec.  0  du  cb.  17  des  Statuts  du  Canada  île  18(14, 
27-2S  Vict..  intitulé  "  Ado  concernant  la  faillite  ",  décrétait 
que  si  a|>rcs  l'expiration  d'mi  an  A  dater  d«!  la  cession  faite 
txn  vertu  de  cet  acte,  ou  A  dater  de  l'étni-ssioii  d'un  bref  do 
saisie,  le  failli  n'avait  pas  obtenu  do  la  priq)oition  voulue 
d(^s  créani'iers  un  coiiseiitenienl  A  sa  ('.l'cliar^'iN  on  l'exéiMi- 
tion  d'un  act»'  de  coinpo-itiou,  il  iKturiail  demander  A  la 
(•<jur  (pie  sa  dé'cliurge  lui  soit  accordée,  et  le  Hl  de  cette 
t^ectiun  décrétait  que  tout  créancier  du  failli  était  autorisé  A 
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l'niiipiiiiiitn»  ot  opposer  l'octrui  (riiiio  tolUî  (It'clmrjîo  pour 
tiiiit  iiioiif  p'iur  Itiqiit'l  la  t'oiiliriiialiiiii  (rmic  (lécliiii'^o  poii- 
viiit  ("'Iri'  op|io»('o  «Ml  vortM  df  l'ct  acte.  Les  iiiotif-  (l'op|HiHi- 
tion  il  lu  coiiliriiiatioii  il'niio  décliar^c  soiit  iiieiitioiiiM'M  ilaim 
If  iîd  (lt<  ft'tlo  section,  ot  coiiaisUditilaus  la  fraude  on  la  pré- 
l'i'iomo  f'raiii!iiUMi«o,  on  lorofilcniKiit  fraiidultiix  par  le  failli 
d'une  partie  du  hoh  hiens  et  ed'etH,  on  lo  Hnbterfnjîo,  la  pré- 
varication on  le  faux  serment  du  failli  lors  de  son  interni 
aratoire  concernant  ses  Mens  et  elfets,  on  dans  ce  ipie  le 
failli  n'aurait  \ni»  tetinde  livres  montrant  ses  recettes  et  stw 
délxmrscs  an  i;omptanl,  et  tons  antres  livres  de  cotnptes 
tenns  d'ordinaire  dans  son  n''>;oie,  ou  dans  ce  (pie,  ayant 
tenu  ces  livres,  il  a  refusé  de  les  produire  ei  de  les  remotlre 
entre  le-*  mains  du  syndic.  Il  a  été  ju^é,  sur  nue  opposi- 
tion d'un  (Team  ier  il  l'octroi  de  la  décliarc(!  d'un  failli,  (pie 
Ui  failli  n'avait  fias  le  droit  de  recevoir  et  d'approprier  il  son 
nsa>;e  per-onnel  une  somme  do  deniers  re(;ue  par  lui  après 
la  sijrnilicatioii  du  hi-ef  de  saisie  en  li(jnidation  forcée  émané 
en  v('rtu  dndil  acte  et  avant  la  iioinmaiion  du  syndic,  vu 
(|nc,  [lar  le  <!'22  dt*  la  sec.  :?  dndit  Jicte,  tous  les  IdtMis  et 
effets  du  failli,  tels  (jn'ils  se  trouvaient  lors  de  l'émission  du 
bref,  étaient  transférés  au  syndic.  Il  a  aussi  été  jujjé  i|u"un 
comiiien/ant  (pii  achète  des  marchandises  i\  crédit,  sachant 
(pi'alors  il  est  insolvable  et  cachant  ce  fait  A  la  iHirsonnedcs- 
venani  ainsi  smi  créancier,  est  coupable  de  frau  le  dans  lo 
sens  (In  U  de  la  section  S  divlit  statut,  (pioi(|u'il  iw  soit  pa~( 
établi  (|ue,  de  fait,  il  ait  tMi  rint(\ntion  formelle  de  frauder 
.  cette  jiersoiine;  rird(Mition  d(s  fraudt'r  résultant  du  fuit  (ju'il 
connaissait  son  insolvabilité  et  ()n'il  ne  l'a  pasd('voiléeàcelni 
(|ui  lui  vendait  à  crédit,  ("eliii  (pii  achète  des  manduindiscs 
i\  crédit  assuii'  implicitement  le  vendeur,  sinon  de  lasulli- 
sanco  actuelle  de  son  actif  pour  rencontrer  ses  dettes,  du 
moins  de  la  prol)abilité  raisonnable  de  telU;  sntlisanct».  .Si 
le  vendeur  court  le  ris(|ue  de  l'insolvabiliti''  Nubsé(pi(Mite  de 
Son  débiteur,  il  n'est  pas  supposé  courir  le  risipio  de  son  in- 
solvaliilité  actuelle  an  moment  de  la  vente,  ("(dni  (pii,  étant 
insolvalile  et  sachant  (|u'il  n'est  capable  de  payer  sesdl'tt«^s 
(pi'en  dépouillant  d'autres,  eotium^t  une  fraude  en  achetant 
à  crédii  ;  et  ctdui  i|iii,  sachant  (pi'il  est  iiisolvabUi  el  inca- 
pable de  payer  ses  dettes,  continiuf  cependant  son  com- 
merce, sans  1  jrard  aux  ci>usé(pn'nces,  commet  aussi  une 
fraud(\  (|noi(pril  n'apiiaraisse  pas  (pi'il  ait  eu  l'intention 
formelle  de  IVauJcr  aucune  iMM-soiine  en  particulier.  Il  a 
eiilin  été  ju;:(''  cpi'un  débiteur  insolvable  (jui,  il  la  v(Mlle  d(( 
faire  ce-siou  de  ses  bi((iis,  donne  il  un  de  ses  créanci(U's  des 
billets  promi^soircs  roc((vables,  doniu^  ;\  ce  créancier  une 
pr('f(''ren((>  fiauduleiise  dans  le  s(M1-' dndit  actinie  faillite. 
(li^iclitsiiini  •  t  Hr  \H.  7Vi«/*(.'.v/,  (".  S.,  M(vntréal,  l'i  avril  l.Sti?, 
M(.SK,.I  ,  il  .1.,  p.  57;  '.'  \,.('.  L..]..  ]>.  L'7<;,  et  Ifi  li.  .1.  K.  Q., 
p. -141.) 
FKAIJUK.  b"  transjxirt  d'une  créance  contre  le  mari  et  la  femme,  laittî 
au  ninri,  au  nom  d'un  tiers,  -on  prét(^-iiom,  (H  cédiiMUi- 
8nit((  par  le  mari,  par  son  prête-nom,  A  une  ]K\r8onne  (pii 
connait  (pie  cett(\  créance  a  été  ainsi  a('(|ui8e  par  le  mari, 
est  nul;  le  mari  n'uyaid.  pas  droit  de  céileii\  un  tiers  une 
créance  (pi'il  !i  contn»  s;i  feninu*.  (f/io/""  '/''  Limoim  ci  Lin. 
r/ri/.i,  (".  lî.  U.  en  a|i|K'l,  Montréal.  Ut  décembre  ls7(),  njii- 
nion  de  l,oi{AN<ii;n,  .1.  ml  linr,  IS  li.  .1.  II.  t^.,  p.  lîN.j 
"  On  iif  |HMi(  annuler  un  acte  pour  cause  de 'loi  ou  fraude,  sans 

(pie  toutes  U'.s  parties  à  l'acte  soieid  mises  en  cause.  {(Uiiinii 
(Ht  Limoiiu  et  l/ionm'y,  Conseil  l'rivé,  14  novembre  18"',  l'  L. 
C.  !..  J.,  p.  10;5;  -'  II.  I-.  l'.  '■^■>'i,  et  18  U.  .1.  U.  Q.,  p.  2U2.) 
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FRAUDR.  Si  In  vomlonr  <i'm\  imiii(Mil)lc  iin-tond  (\\u^  lu  vonicMni'il  ii  coii- 
mMitit'.ivtt  l(^  n'HiiltiitiU'Iii  frauilKiioiit  il  a  )''l  "  la  victime,  ti  a, 
(•«^liciiilaiit,  «Ml  (lilIV-rHiitM  teiii|iH,  nitidc  ctitte  vt-iitc  daiih  dus 
truiisactiium  stibsi  (nmiiteH,  il  lu*  s(ira  |iaM  rct;»  A  iltMiiaiiiior 
la  luillit)'-  (lo  oel  a('U>  pour  caiisi^  do  dol,  .s'd  n'iiitoiit)' hum 
action  (|iin  daiiH  U>h  dt^riiiorH  joiii'H  avant  l'aciiiiisition  de  la 
|)r<'H('ri|itiun  coiitro  hh  dt^iiiandc.  Lti»  trihiiiiuii.x  iiit  doivent 
pas  doinuir  U'iir  conconris  i\  uiio  ptuHonno  i\\\\  clierclio  i\ 
nuMtrt»  (1(1  ('('>t(''  r'on  acte  Holennoi  do  voiito,  s'il  apiKirt  ([nViU» 
y  aa('cpiiHS((''  pcndaiil  des  ann('nH.  att«Midant  jxmr  on  (l((nian- 
dcr  la  nnllitt'',  juM(|u'i\  ce  (Hi«»,  par  ditli-nfiito»  circonHlaiici'H 
ot  par  la  d('pen>(!  du  capital  aux  amt'lioratioiis,  l'iininouble 
\('udu  ail  conHidirableinont  aunnuM\t('  eu  valeur,  et  (pie  do 
nouveaux  ini('r("t8  aient  t'-té  (!«'•»'«  dans  .(!ei  iiuiuenlilo.  Elle 
doit  |Ki\ir8uivre  |)roinpt4Mnentouexpli(iuer  le  r<  tard,  idnijon 
dit  Jji-mit'nii'  et  Liomii»,  Conseil  l'rive,  14  novembre  1874, 
2  L.  ('.  1,..!.,  p.  l(i:i;  2  U.  L.,  p.  3:î:i,  et  IS  H.  .1.  H.  il,  |>.  -'!»'_>.) 
"  Un  a('le  (le  (oniposiiiou  ou  concordat,   l'ait  par  un   (li'biteur 

iiiHolvable  avec  ses  cn'^ancierH  alors  (pi'il  a  vendu  hch  iui- 
nienblcs  et  tran.sport(''  des  eri'ances  lui  appartenant  par  des 
acteH  simulés,  et  (pi'il  a  soustrait  ses  livre*,  alic^tuant 
faussement  (pi'ils avaient  ('•t(''  briM(''s  par  non  (iN,  sera  (b'cla- 

"b  fausses 


iiyant 


V 


représentations,  (dira ni  et  Il<iil  li  al.,  C  H.  U.  en  ap|Kil, 
Miiutn'al,  H  septembre  1.S65,  Kuvai,,  .1.  en  ('.,  Ayiavin.  ,1., 
Mkukdhh,  .1.,  DiiCMMoM), .!.,  et  Mondki.ih',  .1.,  (;onllrmant  le 
ju;:emenl  de  ('.  S.,  .Montr('al,  !»()  avril  18(i4,  Louxnokk,  .1., 
1  L.(".  L.  .1.,  p.  58,  et  18  U.  .1.  U.  t^.,  p.  117.) 

—  P'hli    AssntAM'E  COSTHK  I.'lNCKNDlK. 

--     "     Faimitio. 

—  "       HYl'OTIlhXJlIK  JUDICIAIUE. 

—  "     Insoiaauii.itk. 

—  "       Nri-LITK. 

—  "     I'hocédikk. 

"       IIaUI  ICATION. 


H  KSI 


oNSAltn.lTK. 


—    "     Saisii>i:xic(  rrioN   ii'immki'iu.ks. 


SaisiI';  hkmkuhi.k.s. 


—    "     V 


KNTK. 


KliT:— l'i(/cGAiiK. 


\)K  CKKANCK. 


G 

(■A(îF.  Lt^consi^nalairede  inarcliandiseN,  tian.'-porh'eHdans  un  vaiss«>:ni 
venant  de  la  mer,  peni,  lors(pie  ces  niaK^liandises  ont  '''t('' 
(b'post'cs  aux  eiitrep()ts  de  la  douane,  sous  les  (lispositi<iiis 
du  parag.  4  de  la  «ec.  11  du  eli.  17  des  S.  U.  ('.  de  18r)!i,  inti- 
tule: "  Acte  concernant  li^sdroil.s  de  dotiane  et  leur  percep- 
tion," et  U\  parag.  4  de  la  sec.  14  dndit  statut,  avant  (pie  le 
fret,  les  droits  ([(^douane  et  le  coût  do  l'enireiKit  aient  ('t«5 
pay('s,  les  donner  en  gage  pour  des  avances  (|iii  lui  sont 
laites,  et  ladé'claratioit  faite,  parce eonsignata ire,  ù  l'employé 
do  la  douane,  gardien  do  cet  eiitrepAl,  oi"l  sont  ainsi  (lépos('(^H 
les  marchandises,  de  les  (U'-tenir  pour  le  compte  du  en'ancier 
(pli  lui  fait  des  avances,  pour  la  sûret(''  du  paiement,  et  l'uc- 
C((ptatioii  ci^ttt!  de  (h'claration  par  cet  (^mployt',  gardien  de 
l'entrep(*)t,  lîomme  susdit, de  remettre  lo  ellots  au  cri'anci(>r 
gagiste,  Oî-t  une  livraisun  sullisante  pour  compli'ti'r  le  gage, 
et  cos  marcliandises  ne  |iouvont  ensuite  «*'tre  saisies  par  un 
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|vivisst>iiu 
ont  •'W' 
Ixwitit'iis 
.VJ,  imi- 
|i-  peiTC'p- 
[il  t\\w  lo 
lient  ('t<5 

lui    HOllt 

iviiiifier 
II,  »'t  l'iu:- 
IrilU'ii  tlo 
IrôaiH-itT 
lo  na<:f, 
pur  un 


•Téiincior  du  c()n8i^îllntairo,  ol  hI  uuu  tollo  siiisio  «wt  pni- 
tiqui'o,  U'  créiincicr  K'i^'Htt'  i>uurni  lu  faini  uiniuler  pur  uiu> 
iipportitioii.  (  Yoimi/  il  u/. ot  Lmitln ri,  Couneil  l'rivr,  11  f(''vri(<r 
1S7(I,  liiliriiiuut  1»  iiijteMuuil  do  (".  11.  K.,  t^m'hoc.  10  soptom- 
l»r(*  18(IS,  DivAi-,  .1.  ou  ('.,  ("akun,  .!.,  Puimmono,  .1.,  ot  Uai.- 
(ii.icv,  ■).,  qui  coudriniiit  lo  jum'iiiiMit  do  ('.  S.  U.,  tiiu'licc,  Tj 
fovrior  l.S<>8,  Mkukditu,  ,1.  ou  ('.,  Siiaiu'.  .1.,  dinsidout,  ol 
T-scuKiiKAiJ,  .1.,  loijuol  doruior  jujrtMuont  intirnuut  lo  ju>jo- 
mont  do  <'.  S.,  (îu^-boc,  L'juillot  1M()7,  Su'akt,  ,).,  H  Mdoro  h  I  . 
('.  KojM.riH.  N.  S.,  p.  4<Mi,  ot  IH  U.  .1.  U.  (.}.  p.  475.)  Lu  Cour  d  • 
KoviNiKii  ol  la  (uur  d'.V|ipt!  uvuioul  ju^ô  (juo  lu  décluratinu 
du  (•(lU.siniiatairo  ot  l'ai-oopliou  du  ;,'ardiou  d'outro|Kit  ot 
l'outrôodans  MOH  livres,  fuito  ouconsôiiuouco,  uocnul'i'raioiit 
puH  lu  |M)HHo^siuii  do.s  uiaroliandiHOH  au  (Mvuuoi<>r,  vu  qu'il 
«'■tait  ôtahii  quo  lo  cdiMuiiNS -uiont  no  lour  avait  j)a.s  ôli- 
trausiiii.s,  et  (|Uodos  Miarcliauilisos,  l)urtl  d'un  vaÎHWMiu  ou 
il  lu  douane,  no  pouvont  ôiro  iran^poriéos  (|uo  par  la  rciniMtt 
du  cunnai^.-'oini'nt.  ('*'»  (  uurH  ont  aussi  ju^ro  (|no  los  niar- 
cliandi.-'OH,  étant  di-lonucs  à  la  diiniinc  pour  la 'garantie  liii 
paiement  du  fret  ot  dos  droits  d(*  diiuane  ot  du  odùt  do 
l'oiUropot,  no  pouvaient  ôtri' transloréos  pour  garantir  dos 
avaneos,  tant  qui;  le  (roi,  lo.s  droits  do  douane  ot  lo  cmU  d»« 
rontro|ii'>t  n'étaient  pas  pavi. s.  Le  Conseil  Privé  ujH^ço  que 
ce  tninspurl  pouvait  être  (ail,  sujet  il  i:o.-»  droits. 

(JA(tK.  liO  |irnprietuiro  d'un  olijot  inoliilier,  qui  l'a  donné  on  <;avre  à 
80II  erianciei,  pont  le  rovonditiuor  couIk*  un  lier- i\  cpii  eo 
créan.'ior  l'a  vendu  do  uré  à  ^re.  {SaiiUii  iiinr  va  Fni.-or,  ('. 
.S.,  Montréal,  30  ^oplelld)r(^  1S(),'>,  I'iaimiiky,  .J.,  IL.  ( '.  L.  >!.,  p. 
!tj.  ot  IS  K.  .1.  1{.  (i,  p.  lôH.) 

(iAUAMTlK.  La  caution  on  up|)el,  porteur  d'un  billot  protuissoire  î\  elle 
<'(>usonti  par  un  tiers  pour  la  garantir  ot  l'iudeinnisor  au 
cas  où  elle  serait  recliorehéiî  ou  poursuivie  par  suite  du  cau- 
tionutunont  qu'elle  a  ooiiHonti,  }H)ut,  lorsi|u'elïe  oHt  poursui- 
vie sur  le  eautioinuMuoiit,  poursuivre  lo  proiiufitour  du 
billot  ^^l  obtenir  coiitro  et!  dernier  un  jugement  h)  condauq 
nant  tl  rae(|uiiter,  <:arantiret  iniionini.st*r,  tant  on  principa 
qii'uitéréts  et  frai."  di»  la  poursuile  sur  le  eautionuonioitt  ;  et, 
à  défaut  par  lo  prometteur  du  billet  <le  rap|)<»rtor  ot  t^xliiU^r 
A  la  eaution,  dans  lo  délai  lixé  par  la  Cour,  une  (|ulttaiieo  et 
*lé(duir^o  du  montant  du  eautionneint'Ut,  il  peut  èire  con- 
damné ù  puyor  lo  niontaiu  du  billet.  \l'<rrij  vh  .l/(7/(C,  (,'.  S., 
Montréal,  'M)  mars  ISiil,  HiciiruKi.oT,  ,L, .')  .L,  p.  121  ;  i»  K.  .L 
K.  (l,  p.  '.)•_',  et  1«  U.  .1.  K.  (l,  1).  :{.S.) 
"  . —  Viili  l5ii.i.KT  I'komishoikk. 

:—    "     Vkntk. 

H 

HA15EAS  CORITS.  La  .sec.  1  .lu  cli.  S  des  statuts  du  M.V.  do  1S1L>,  ,->:.' 
<ieo.  III,  contHuail  la  disposition  suivante:  "  Lorsque  ipO'l- 
que  ptirsonne  ,s»M'a  einprisonnéo  on  privée  de  sa  libinté  pour 
louto  autre  (dioS(<  (pie  ponr  quel(|Ue  allaire  criininolU\  <>u 
suppo.sée  criniinelle,  il  sera  ot  ponii'a  étrci  loisililo  au  ju;;e. 
on  (dief  do  la  province,  id.  au  jiivre  en  c'iof  de  la  ccaird  i 
Banc  du  lioi  |>our  It»  district  (le  .Monti":!,  1 1  s\  aucun  de 
ju).'es  do  la  Couidu  IJane  du  Uni  de  Sa  .Majesté  ponr  le 
district  de  l^iiébec,  ou  <io  la  <  oiir  du  liaiic  du  Hoi  pour  l<^ 
district  de  Montiéal  ou  de  la  Cour  du  Huiu:  du  lîoi  pour  le 
district  des  Troisdtiviùre.s,  ot  au  ju>;e  de  la  cour  piovincialo 
d»^  CiasiK',  dans  les  limites  de  leurs  juridictions  respe.rtivo-. 
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ot  ilB  «ont  pnr  Ip  pri^ftcnt  n'iniis,  ^-nr  |)liiintM  A  nux  fuite  pur 
nii  (III  faveur  (!♦•  lu  |H<rn(>iiiu'  aiiihi  ciiiiiiiKoiinéc  on  dclcmns 
h'il  piiralt  |iiii-  iiii  nlliilnsit  on  iiiio  alliriiiatinn  (daiiH  In  run 
(lit  uni'  aHiniiatiiiii  (•^■t  i^diiiisu  par  lu  loi),  (jii'ii  y  a  nno 
l'Uiis»*  iirolialtlo  t^t  raihoiuialilc  pour  tello  plainte,  li'afi'oidir, 
dans  U\  teiiMi-*  <l(i.-<  viieatioiif',  un  vrit  on  ordre  ii'liiilnns 
c<ir]iv/<  tid  miliji'-iiitihnii,  souh  le  Hcoan  do  (cllo  cour  dont  il 
Bi'ia  alors  nn  d»  jnjres  on  Ui  jn;r<',  ntlrcsHé  A  la  per.sonno  <\\\ 
iinx  piM'soniies,  -ons  la  ^'arde  on  le  pouvoir  do  Ja(|nelle  on 
desipittlIeH  heru  la  puitie  ainKi  einpiisoiinée  on  délinine,  i'a|>- 
jioilabli'  <;;(/;(< (//(l^',  devant,  le  jn^rc  (|iii  l'imm  aiii.si  aeeoidé, 
on  devant  uin'iin  antre  jn^e  do  lu  eonr,  hoiis  le  scean  de  la- 
((iinilo  ledit  uiit  on  ordre  unru  été  éinané."  il  u  été  jnj-'é,  suiia 
eetio  disposition,  (ine  lu  piiitie  einpriHonnét»  p«Mit  >'adre.<ht<r 
an  jnjre  (pril  lui  plail  pour  «iliieiiir  nn  hn^f  {\'h<il>i<tK  ciiriiiin, 
mais  ipie,  lor'-<|n'elle  a  fail  lo  elioi.v  dn  jn^'o  A  ijui  t^lle  .s'e.-t 
iidres-ce,  elle  doit  se  foniiicttro  à  sa  dé'eisitiii,  ot  lui  pont 
coniird'nn  jnL'e  A  l'antre  jn^pTA  ei'  (pTelle  an  olitenn  une 
dé(■i.^io|l  f'aV(iral)lo.  (Kf  parti  />o)/('<//(K(  ,  (".  S.  en  cliandire, 
(^léJHc,  SriMiT,  .1.  A.,  !)  I».  T.  H.  (',,  p.  •JS.-)  ;  7  H.  .1.  K.  (l, 
p.  '_';<7,  et  IH  M.  ,1.  U.  (,i.,  p,  4;{7.) 
lIAltKAS  COIH'L'N.  1,(1  lirefd'/(f///(«.Trn'//(M  n'est  pus  ueenrdéduns  le  hiil 
de  re\  iseï'  Ut  jni;eiiient  «rnii  Irildiiuil  ou  do  décider  de  la  ré- 
^rnlarité  des  proiédés  faits  devant  ce  trihunal.  l.'oKjei  <ln 
lir'f  est  de  t(Miir  les  eoni>  dans  la  limite  d(«  leur  juriiliction, 
mais  non  de corriL'er  leiirserrciirs  ;  eoei  doit  éiro  luit  par  l'a)»- 
]iel  on  |)ai  le  liref  d'ernMir  Jl  n'y  a  juis  lion  an  \nvï iVliiilniiK 
ror/ivs  ii  la  re(|nôt(Ml'nne  |Kirsoiiiio  (vmpriHonnéo  on  vertu 
d'un  Jn>;tMneijt  rendu  daiis  nn(Mi(!tioii  ou  domma^o.'^  la  eoii- 
damnant  à  la  eontrainio  |)ar  ('or|iH,  Lo  jn^e  ne  ptMit  pas  plus, 
sur /(((//(  ((«rorydw,  H'eii(|uérir  do  la  ré)inlarité  des  procèdes  du 
Iriliunai  U|irès  le  ju^'omnnt  ordonnant  la  contraiiilisiin'il  pont 
s'on(|uérirdo  la  réLrnIari  té  dos  procédés  faits  de  vaut  le  Irilmnal 
avant  lejnfiemcnt;  s'il  ou  éfuit  aulreineiit,  nn  seul  jn;:od'un 
tribunal  mférietw,  autorisé  A  accorder  lo  lnef  d'//((^.((.'(C(»r/<»(.v, 
ponriail  ineilre  do  cot»'-  U^ju^'oinoiit  d'une  cinir  dit  juridic- 
tion snpérieun*  et  riiilirmor.  Ou  ne  luMit  ns>iiiiiler  lo  bref 
iroxécntion  émanant  d'une  cour  ilo  .inridictioii  civile  A  nn 
mnudat  d'iMoprisouiiomeut  sii/iié  par  un  magistrat.  Ou  no 
peut,  sur  lidliias  rorpitti,  preiiditi  eu  considération  le  défaut 
dans  lo  mandat  d'omprisoniiemont,  s'il  y  a  uuo  conviction 
valide;  et,  ]M)nr  constaior  cela,  il  serait  nécessaire  do  faire 
liriMluire  font  lo  do.ssier  i)ar  cirtioruri.  liors(in(î  i>i)Uvoir  est 
donné  A  nu  trdinual  snbordoimé  d'eniprisoum^r  A  certaines 
eonditious,  creitc  antorilé  snlmrdoniiée  doit  être  conliôlée, 
et  le  jn^'e()ui  déceriu'  l'ordre  d'ompiisoiineinent  iloii  lo  fairo 
dans  lt>s  leruK s  do  lu  loi.  Cependant  il  ne  .-'(^u  suit  pas  (|iu> 
l'ordre  d'einprisouuement  doive  (Contenir  plu-<  qu'il  u\i>t 
reipiis  dans  nue  can.se  criminelle.  Ainsi  il  n'y  a  pas  lieu  A 
Vliiilit'(i!i('or]mii,\nr»i[\n'  le  mandat  d'emprisoiineiueid  aémané 
tl'nne  eour  comiiétento,  ijui  a  évidenuneut  juriiliction  sur  la 
cause.  {F.r  }iarl<-  Doiiui/liui',  ('.  H.  en  ("liambio,  (iuéboc, 
Drv.M.,  .1.,  f>  I).  T.  H.  ('.,  p.  -JSr);  7  1{.  .1.  K.  Q.,  p.  '2'M,  ot  IS 
1{.  .1.  K.  (l,  p.  4:iô.i 
"  \à\  jnj;o  en  eliaiidire  n'a  pas  K'  droit  do  libérer,  i>ar  Inlieos 

co'//»'.",  un  défcMideiii' emprisonné  ou  vertu  d'un  brel  de  con- 
trainte par  corps,  pour  la  raison  «pie  le  bref  ne  mentionne- 
rait pas  l((  jn!.'<»iii(Mit  d'itinilo  et  (larce  ()Ue  les  furnialilés  re- 
quises i)ar  la  loi  n'aiiraieni  pas  été  suivies.  Lorsipu' la  con- 
trainte a  émané  de  la  Cour  Hiipérioiire,  Ui  ju^ti  en  cbambre 
doit  présumer  que  le  jugement  iVilirotn  a  été  dûment    jiro- 
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nniici'  ot  r^^'ulirTciitciif  Hi>{iii(ir'.  Il  ««t  «niiM  (]ii\\U\  plus  r<''t»ii- 
lior  lie  iiKMitioiuHM-  (Iiiiis  l(>  iiiandut  (roiiiiiriHiiiinciueiit,  Niir 
foiitniiiitc  par  (Ntrp'^,  daiis  mit-  action  imi  iIoiiiiiiu^oh,  ipitt  lu 
jngoiiuMit  A'itirnli)  u  ('ti' jiniiioiic*^  t>l  Higiiilit'-;  main  il  n'y  n 
aucune  loi  <|iii  oxi^'(>  i|no  <'(tla  M>it  fait  hduh  pcintHlo  niillitt''; 
nu  cDiitraint,  lu  inu.xiinc  niniiin  /irumuititutiir  lùtr  mifc  nria 
doit.  s'uppliiiutT  il  II-  can.  Lorsque  li»  mandat  d'onipri-'oiuip- 
iiuMil  a  t'inain'  d'une  coiir  Mi|K''ii(Miri',  (iii  dnil  prôsunuir  ipi'il 
n  t''tt''  (''Miis  rciiulii'rcnu'nt  daiiH  une  caiiso  sur  lai|uollo  cctttt 
cniir  avait  juridiction,  i\  Miuiiisi]u«  le  contraire  ii'apjiaraiNHo 
à  la  faco  des  proc^Mlés,  conmit' si,  jiar  (^mmiuiIo,  un  mandat 
d'tMnprihoniuMuent  dans  une  nIVairu  criniincllo  avait  émaiu'' 
d'une  ciiur  dci  juridiction  (•ivilc.  Ia<s  hrof-' l'nianr's  par  un 
triliunal  supérieur,  iiv.i  no  paraissent  ])as  êtro  liors  de  sa 
juridiction,  soiit  validas  (»t  sont  |)ar  eux-mèmos  Mie  piot««!- 
tioii  Hullisanto  jiour  tons  les  oUlcitMH  <pii  Iok  exéeiiient,  eteo, 
quoiipi'ils  Moioril  irr(^j;uliius  A  leur  faci'.  l'no  personne,  oui- 
prisnnnéo  on  v<Mtii  d'un  hrcl do  contrainio  par (!or|)H, émané 
dans  uno  action  on  dommajros,  osi  omprisoiinée'  v.n  vertu 
d'un  lirof  dans  uno  action  civil»»  i\\,  coiiséqu(\nnnonl,  ollu  lai 
peut  avuir  rocours  wn  hrvî  'Vliiilie<in  roi-jmi>.  l'n  trilmnal  ne 
{•eut,  par  hdhi'iH  ciir/iun  H'oïKjuérir  dt»  la  ré^julariti''  <lo-i  pro- 
cédés d'un  autro  trilmnal,  ((Ui  a  aj:i  (lans  la  lindto  do  sa  ju- 
ridiction. Si  on  a  ahusé  du  lnot'd'un  tritiunal,  ce  tribunal 
soûl  peut  l'annnlor.  l.ors(|ii'Mne  jiorsonne  est  omprisonnéo 
8iir  un  lirolde  contraint»!  par  corps  son  romèd((  n'(*st  pas  l''ia- 
hedK  roriniH  ;  aiitroiiienl  un  juirtMin  vacance  pourrait  riivÎHor 
loju^îomoiu  du  plus  liant  trilmnal  du  pays.  (  a'.i  juirti  Ifonuij- 
liw,(\  8.  on  (liainhro,  tinélKu',  MkhÈditm,  .1.,  !•  I>.  T.  15. 
('.,  p.  L\S5  ;  7  U.  .T.  U.  Q.,  p.  L>;i7,  ot  \H  R.  .1.  U.  il,  p.  4:?<i.) 

II.MU'-AS  COUIM'S.  1^1  proniior  statut  rolatif  i\  Vlnthmii  coriitm  qui  a  été 
I)a8sé  en  cotto  proviin'o  est  loc  li.  1er  dos  S.  du  H.C.  do  1784, 
~4  (  Joo.  J  II,  intitulé  "Ordonnaiico  pour  la  sûreté  do  la  liborté 
du  sujot  dans  la  provinco  lio  liuéliec,  ot  |K>iir  enipéclior  Iok 
enq)risonn(Mnoiit8  hors  do  cettt*  prtvinco."  Co  statut  no  s'ap- 
plique (pi'an.x  personnes  d.'toniios  jM)ur  atl'airos  eriniinolles 
ou  supposées  crimiiiolloM.  La  soc.  1  de  ce  chapitre  contenait 
la  disposition  suivante:  "Tous  particuliers  «jui  seront  ou 
donioiiroroiit  prisonniors  ou  détunns  dans  aucunes  prisuiiH 
dans  cette  provinco,  pour  toiitoa  allaires  (;riininelleH  ou  sup- 
poséos  criniinollos,  auront  le  droit  de  doniandt'r,  d'avoir  et 
et  d'obtenir  do  la  Cour  du  Haiic  du  Uoi  on  (îotto  province, 
ou  du  ju^;e  en  chef  d'icoile,  ou  des  <'oniniis8aires  cpii  oxécii- 
tent  réciproijiuuiieiit  la  eliarj;e  de  juge  on  chef,  ou  d'aucun 
des  jnjios  do  ladite  Cour  du  lîanc  du  Roi,  l'ordre  d'/iu/jci/^ 
cDijmn^  oiiscmblo  et  tous  les  bénéticos  et  soulagements  :iui 
en  résultont,  ilans  tous  temps, ot  d'une  nuinière  aussi  ample, 

,  aussi  ontièrool  aussi  avaiita.ireuso  à  tous  é>:ards,  usajies,  lins 

et  etlbts  (pielc(pn<iiie8,  ijiio  les  sujets  de  Sa  Majesté  ilans  le 
royaume  d'Angleterre  ijui  iioiiveiit  être  ou  demeurer  pri- 
Bonniors  ou  détonus  dans  aucune  prison  dans  co  royaume, 
ontdroit  à  cet  ordre  ot  aux  bénéfices  quien  r<''sultent,  suivant 
la  loi  communo  et  les  statuts  d'icelui."  Le  î)  mai  ISI'2  fut 
ensuite  jia-sé  lo  cb.  s  des  S.  du  IV-C.  do  ISIL',  52  (ioo.  III, 
intitulé  "Acte  inuir  assurer  la  liborté  du  sujet,  un  étendant 
les  pouvoirs  des  c(mrs  de  lois  do  Sa  iMajosté  dans  cette 
province,  (juant  au.\  rtrilx  ou  ordres  iVliahcas  CDr/niK  ml  nihji- 
cioiduTii,  et  (|iiant  au.T  moyens  de  forcer  d'obéir  à  tels  nritu 
ou  ordres."  La  sec.  (i  de  ce  chapitre  décrétait  (juo:  "  ISieii 
de  co  qui  est  contonu  dans  cet  acte,  ne  s'étendra  il  élar^rir 
qui  que  ce  soit   cliarjré   de  dettes  ou   d'autres  actions  ou 
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d'aucuns  procès  en  toutes  affaires  civiles."  H  a  été  jugé,  ssou 
ces  (lispositionH,  qu'un  défenileur,  em|irisoniié  en  vertu  d'un 
bref  de  rapins  ad  respondendum,  ne  pouvait  obtenir  fa  mise 
en  liberté  par  un  bref  d'habeai*  corjmn.  (linrber  et  ol.  vs 
O'Hara.  C.  S.,  Montréal,  27  nuirs  1858,  Smith,  J.,  8  D.  T. 
B.  C,  p.  216;  6  R.  J.  K.  Q.,  p.  212,  et  18  K.  J.  R.  Q.,  p.  430.) 

HABEAS  CORPUS.  Lorsque  le  mandat  d'emprisonnement  est  illé|fal  à 
sa  face,  la  Cour,  au  lieu  d'ordonner  au  magistrat  qui  l'a 
décerné,  de  produire  le  dossier,  ordonnera  inatanter  l'émis- 
sion d'un  bref  (VHahcus  Corpun.  {Ex  parte  Mçsmfr,  0.  B.  R., 
juridiction  criminelle,  Montréal,  7  septembre  1865,  Monde- 
LET,  .T.,  1  L.  C.  L.  .T.,  p.  71,  et  18  R.  J.  R.  Q.,  p.  150.) 
•'  Un  bref  d'habeus  corjnin  ne  peut  émaner  à  la  demande  d'une 
personne  détenue  en  prison  en  vertu  d'un  bref  de  contrainte 
par  corps  émané  sur  folle  enchcre  ;  mais,  quoique  la  Cour 
n'ordonne  pas  l'émission  d'un  bref  d'habetis  coiyuR,  elle 
lient,  sur  la  demande  d'un  bref  d'huheas  corpun,  déclarer 
l'emprisonnement  illégal,  si  cette  personne  a  été,  depuis  la 
folle  enchère,  mais  avant  la  procédure  pour  (rontraindre  par 
corps,  interdite  pour  prodigalité,  et  si  son  curateur  n'a  pas 
été  mis  en  cause  sur  la  procédure  pour  folle  enchère.  [Four- 
(juin,  requérant,  C.  B.  K.  en  ajjpel,  Montréal,  8  juin  1867, 
DuvAi,  J.  en  C,  Dkummond,  J.,  BAixii.KY,  .T.,  et  Mondbi.et,  J., 
3  L.  ('.  L.  .T.,  p.  118  ;  16  J.,  p.  103;  4  R.  L.,  p.  70,  et  18  R.  J. 
R.  Q,  p.  434.) 
"  Un  bref  d'habeai*  corpus  peut  émaner  sur  la  requête  d'une 
personne  détenue  en  prison  en  vertu  d'un  bref  de  contrainte 
))ar  corps  émané  pour  folle  euciière,  parce  que  cette  personne 
aurait  été  interdite  jKiur  prodigalité  et  que  son  curateur 
n'aurait  pas  été  mis  en  cause  sur  les  procédures  pour  folle 
enchère.  {Fovrquhi,  requérant,  C.  S.,  Sorel,  19  mai  1866, 
LoR.\N(ïKR,  .1.,  15  J.,  p.  103  ;  4  R.  L.,  p.  70,  et  18  R.  .1.  R.  Q., 
p.  435.) 
"  : —  Vide  Certioraki. 
"  : —  "  Extradition. 
"         : —    "    Mandat  «'emprisonnement. 

HÉRITIER  :—  Vidr  Solidarité. 

HONORAIRES  D'OFFICE  -.—Vide  Appel, 

HUISSIER  -.—  Vide  SAisiE-ExÉcuTroN. 

HYPOTHEQUE.  L'hypothèque  qu'un  débiteur  insolvable  aurait  con- 
sentie à  un  créancier  pour  une  dette  antérieure,  ne  confère  à 
ce  dernier  aucun  droit  à  l'encontre  des  créanciers  chiro- 
graphaires.  {Duncon  vs.  W'ilKoti.et  McLennan,  par  reprise,  et 
Wihon,  opp.,  et  Wood,  opp.  et  cont.,  C.  S.,  Montréal,  27  juin 
1857,  Smith,  J.,  Mondei.et,  J.,  Chabot,  J.,  2  J.,  p.  253  ;  7  R.  J. 
R.  Q.,  p.  21,  et  18  R.  J.  R.  Q.,  p.  52.) 
"  : — Vide  Enregistrement. 
"        : —     "     iNsoi.VAnii-iTÉ. 

HYPOTHÈQUE  JUDICIAIRE.  L'hypothèque  judiciaire,  résultant  de 
l'enregistrement  d'un  jugement,  est  valide,  quoique  le  dé- 
biteur non  commerçant  fût  insolvable  au  temps  de  l'enregis- 
trement de  ce  jugement  (arts  2023,  2026  et  2034  C.  C).  {La 
Banque  Jacques-Cartier  vs.  Ogilvie  et  al,  C.  S.,  Montréal,  30 
décembre  1872,  Torrance,  J.,  3  R.  C,  p.  85,  et  18  R.  J.  R.  Q„ 
p.  469.) 

HYPOTHÈQUE  JUDICIAIRE.  Un  cautionnement,  donné  en  1844  et 
enregistré  la  même  année  par  un  créancier  hypothécaire 
sur  un  immeuble  vendu  en  justice,  qui  a  touché  une  partie 
des  deniers  produits  parla  vente,  et  ce,  conformément  au 
jugement  de  distribution,  pour  garantir  l'acquéreur  de  l'im- 
meuble vendu  i)ar  le  shérif  qu'il  ne  sera  pas  troublé  par  un 
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douaire  non  ouvert  affectai' ■'■  cet  immeuble,  emporte  hypo 
tliè()ue  sur  touH  les  ininK^nblts  c[ue  la  cfiUtion  ponsédait 
alors,  quoiqu'ils  ne  soieji-  pa^.  <lé8i(j;nés  dans  le  ca)itioi\ne- 
nient  et  quoique  aucun  avis,  dési)inant  les  immeubles,  n'ait 
été  donné  au  réjiistrateur  lors  de  renrejristrement  ci\i  cau- 
tionnement (arts  202()  et  2034  C.  (\,  et  art.  7'oO  C.  KC). 
(litrlhdet  vs  Dease  et  ni,  C.  S.,  Montréal,  9  juillet  IHtiH, 
MoNK,  J.,  12  J.,  p.  335,  et  18  R.  .T.  R.  Q.,  p.  95.) 


ant  de 
le  dé- 

snregis- 
(Im 

réal,  30 
R.  Q.. 

1844  et 
liécaire 
partie 
ent  nu 
e  l'im- 
par  un 


I  MPl'TATION.  Le  créancier,  qui  areçu  un  billot  proniissoireet  l'a  im- 
puté sur  un  compte,  ne  peut  ensuite,  sans  le  consente- 
ment du  débiteur  de  ce  compte,  le  créditer  A  un  autre 
compte.  ' Gihston  et  al.e\  Moffat,  C.  ]}.  R.  en  api>el,  Mont- 
réal, 9  juin  ]8t)6,  Duvai,,  J.  en  C,  Micunnirii,  J.,  Avi.wiN,  J., 
MoNDici.KT,  J.,  et  I^HAN(*EK,  J.  ml  koc,  2  L.  C.  L.  J.,  p.  GO,  et 
18  R.  J.  R.  Q.,  p.  229.) 
"  DE  PAIEMENT.  Lorsijue  le  débiteur  ne  fait  pas  l'imputation 
des  paiements  qu'il  fait,  le  créancier  peut  en  faire  rimj)u- 
tation  sur  la  dette  qu'il  veut.  {Barré  et  Dhming,  C  V>.  R. 
en  appel,  Montréal,  6  juin  1865,  Divai.,  J.  en  C,  dii>«idmt, 
Avi.wiN,  J.,  Mekedith,  j.,  Dki'mmoxd,  i.,  dmidnit,  et  Mon- 
PKi.KT,  J.,  conlirmant  le  jufjement  de  la  Cour  de  Circuit,  1 
L.  C.  L.  J.,  p.  32,  et  18  R.  J.  R.  Q.,  p.  110. i  Le  juge  Drim- 
MOND  exprima  l'cpinion  que,  si  le  débiteur  ne  fait  pas  l'im- 
putation, l'imputation  doit  se  faire  sur  la  dette  la  plus 
onéreuse. 

INCENDIK  ■.—  Vide  Louage. 

INDICTEMENT.  Le  jugement  ou  la  sentence  ne  .sera  pas  arrêté  sur  une 
motion  en  arrêt  de  jugement,  quoique  l'acte  d'acinisiition 
pour  s'être  approprie  des  deniers  appartenant  au  cltimin  de 
fer  Grand  -  Tronc  du  Canada,  n'ait  pas  donné  correcte- 
ment le  nom  de  la  Compagnie,  la  Cvinpngnie  du  chemin  de 
fer  Grand-Tronc  du  Canada,  cette  irrégularité  ne  i)OUvant 
vicier  l'indictement  après  le  verdict.  (S.  R.  C.  de  1859,  22 
Vict.,  ch.  99,  secr.  84  et  85).  {La  Rrine  \aForeman,  C.  B.  R., 
juridiction  criminelle,  Montréal,  4  octobre  1.''65,  Badoi.ey, 
J.,  1  L.  C.  L.  J.,  p.  70,  et  18  R.  J.  R.  Q.,  p.  149.) 

IN  FORMA  PATJPERIH.  Un  juge  de  la  Cour  du  Banc  de  la  Reine  en 
ap})el  peut  permettre  à  un  intimé  de  plaider  in  forma  pau- 
perig.  (Morrison  et  al.  et  J)amljourgèK  et  al.,  C.  B.  R.  en  appel, 
Montréal,  7  décembre  1867,  Avi.wiN,  J.,18  R  .1.  R.  Q., 
p.  398.) 

INHUMATION:— Hdf  Solidaiuté. 

IN.TORE  -.—  Vide  Rksi'onhadiuté. 

INSAISISSABILITE.  La  saisie-arrêt  après  jugement,  pour  saisir-arrêtor, 
entre  les  mains  de  tier!-saii-i.H,  toutes  sommes  de  deniers 
qu'ils  pourraient  devoir  à  un  instituteur,  n'est  pas  valide, 
par  le  motif  que  le  salaire  des  instituteurs  est  in.saisissablo. 
(Koy  vs.  Codere,  et  les  CommismireR  d'école  de  Sulnt-OurK  et 
al.,  t.-8.,C.  B.  R.,  25  octobre  18,58,  Rolland,  juge  en  chef, 
Dav,  et  Smith,  juges,  P.  I).  T.  M.,  p.  73,  et  18  R.  J.  R.  Q., 
p.  31.) 
"  La  sec,  46  du  cb.  100  des  Statuts  du  Canada  de  1851,  14  et  15 
Vict.,  intitulé  "  Acte  pour  mieux  régulariser  le  mode  d'oc- 
troyer des  licences  au.\  aubergistes  et  trafiquants  de  licpieurs 
tortes  dans  le  lias-Canada,  et  pour  réprimer  plus  etlicace- 
ment  l'intempérance,"  décrétait  qu'un  tiers  de  toutes  les 
amendes  et  pénalités  (j ni  seraient  recouvrées  on  vertu  des 
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di8]wsitions  de  cet  acte  appartiendrait  à  la  personne  sur 
l'information  do  laquclU;  l'action  anniit  été  instituée.  Il  a 
vtv  ju'^v  (jne  la  somme  d'argent,  ])ayal)lo  jiar  l'insiiecteur 
du  rovi-mi  au  dénonciatoiir  en  vertu  de  cotte  section,  était 
*  insaisi-sahle,  vu  que   cette  Rommo  lui  est  payable  dans 

l'inti'n't  public  et  pour  des  services  rendus  pour  le  bien  ini- 
blic.  [Li  cd  rc.  vs.  C'((ro)i,et  I.nnnine,  t.-s.,  C.  C,  Québec,  SOjuin 
18ôS,  (  HAUOT,  inj:e, 8  I).  T.  B.  C. .  p.  287  ;  6  K.  J.  K.  Q.,  ]).  LM8, 
et  18  K.  .1.  H.  Q.,  p.  .31.1 
INSAl.SlS.SAr>Ii>lTK.  L'épi'od'un  militaire,  formant  partie  nécessaire  de 
sou  éciuipemeut,  est  exomptoile  la  saisie;  l'art.  iOô  de  l'Or- 
donnance de  J'aris  de  janvier  Ki'iit,  ou  code  jMicliaud,  inti- 
tulé: "  ()rdonnanc(^  sur  les  plaintes  des  états  asseml)lés  à 
l'aiis  en  KiH,  et  de  l'assemblée  des  notables  réunis  il  Rouen 
etàraris,enir)17etl(i2(),"en  faisant  une  disposition  expresse 
en  ces  termes  :  "  l.es  chevaux  et  armes  des  <rentilaliomnies, 
<:endarmes,  cbevau-léjrers  et  ca[iitainesdes  ré|iiments  entre- 
tenus, servant  àleurs  personnes,  juscpies  à  deux  chevaux, no 
|)ourront  être  saisis,  si  ce  n'est  il  la  re(]uéte  de  ceux  qui  les 


auront  vendus.  {]\'<nli'  vs.  IfuMri/,  et  Ihinscy,  oppt.,  C.  C, 
Québec,  25  octobre  1858,  Chabot,  juge,  8  D.  j   "     ^ 
G  R.  J.  R.  Q.,  p.  327,  et  18  R.  .7.  R.  Q.,  p.  .31.) 


,  oppt.,  t. 
B.  C.,  p. 


511; 


'•  Une  somme  d'argent,  payable  i)ar  le  Principal  Secrétaire  d'E- 
tat pour  le  I)é))artement  de  la  guerre,  il  un  ontre])roneur, 
en  vertu  d'un  contrat  pour  l'ér  ction  de  fortifications  dans 
la  province,  est  insaisissable  ;  telle  saisie  étant  i>réjudicialile 
an  service  jMiblic,  et  contraire  à  l'ordre  public  et  il  la  bonne 
administration  du  gouvernement  du  pays.  (Filt-t  vs.  J'ilon 
(i  (il.,  et  Ja'  l'rihci/xil  SecréUiirr  d'Etat  (h'  Sii  ifdjcKté  pour  le 
DcjMrtcmtvt  de  la  ouerre  et  al.,  tiers-saisis,  C.  S.,  Montréal, 30 
novend)re  18GS.  Tokraxck,  juge,  12  J.,  p.  28i),  et  18  R.  J. 
R.  Q.,  p.  30,  et  C.  S.,  Montréal,  22  mai  18G9,  Beauduv,  J.  A., 
];{ .1.,  p.  1(55,  et  18  R.  J.  R.  Q  ,  p.  32.) 

INSCRIPTION.  11  n'est  pas  nécessaire  que  l'inscription  ,soit  produite  au 
bureau  du   ]injtonotaire  huit,  jours  avant  celui  iixé  ])our 
ren(juéte;  il  sullit  (ju'un  avis  de  huit  jours  en  soit  donné, 
pourvu  ijue  l'inscription  soit  produite  avant  le  jour  fixé 
pour  l'enquête.  (Art.  235  C.P.C).  [Dioimc  et  (d.  etVal'l  au  et  al. 
(.".  B.  R.  en  appel,  Québec,  19  sejitembro  1868,  DrvAi.,  J.  en 
C,  Aylwin,  j.,  WicRicmni,  J.,  Dkummond,  J.,  et  IMonuelet,  J., 
2  L.  C.  L.  .T.,  p.  112,  et  18  R.  J.  R.  Q.,  p.  278.) 
"         : — Vide  PuocKoiUK. 
,  ♦•         DE  LA  CONTESTATION  D'UN  RAPPORT  DK  DISTRIBU- 
TIO.N':— T'(V/i'  pRocÉDriui:. 
EN  EA  UX  :  -Vide  PiiOcÉDUKK. 

INSOLVAIULITE.  La  simple  insolvabilité  n'est  pas  une  cause  sufli- 
sante  pour  rendre  sans  eliet  une  hypothècjue  consentie  par 
le  débiteur  j)endant  qu'il  était  en  cet  état,  à.  moins  (ju'il  n'y 
ait  ]>reuve  (pie  l'insolvabilité  du  débiteur  f'îltJfo/o/ri,  ou  qu'il 
y  ait  eu  fraude  et  collusion  entre  le  débiteur  et  le  créancier. 
(.•\rt.  10."!5  C.  C).  {^Var)ur,  failli,  et  Shair,  réclamant,  et 
ir"r7((r  et  al.,  contestants,  C.  S.  R.,  Montréal,  30  novembre 
]8()8,  MoNDKi.KT,  .1.,  BKiniiia.oT, .T.,  et  Mackav, .T.,  confirmant 
le  jugement  de  C.  S.,  Monk,.T.,  12  .T.,  p.  30!),  et  18  K  .1.  R.  Q., 
p.  51.) 
: —  Vide  Exnraiis'i'iiKMENT. 

: —      "       IIVl'OTIIKQl'E. 

: —     "    llvi'oinixjrn  JrDiciAïaic. 
INSPKCTEUR  DES  CHEMINS  ET  PONTS  :— ri*/,  Aii-ki.  iwmkhnant 

DKS  MATIKIillS  MUMUI  l'AI.KS. 

INSPECTEUR  DU  REVENU  -.—  Vide  IssAi.«issAnii,iTé. 
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INSTITUTEUR  -.—  Vide  iNSAiHissABri.irÉ. 

INSULTE  -.—  VKh-  VAO.MtoXDACK. 

INTERDICTION  :  -  Vide  Haiikah  ("okits. 

INTERET. — Celui  rjui  iviiîtu  iiik;  soiiiiiie  jjayée  par  lui  jxiur  un  coiilyat 
d'oni|irunt,eii  coiitravontiDn  aux  lois  (l'^slII•^^  i>'a  droit  aux 
iiitér("ts  (jue  demiis  la  (leniaudc  en  jur^tice.  (Darimi.  et  Karz- 
kovuki,  C,  13.  R.  lmi  appel.  jMoiitn'al,  !)  mars  ISCKi,  IUvai., 
J.  on  C,  Ayi.win,  .1.,  .Mi:uKi)rni,  .1.,  <iis>i(l('nt,  et  Mondki.kt, 
.T.,  infirnmiit  lo  injroinciit  do  C.  S.,  Montn'ul,  Hl  décriuhrc 
IStW,  Smith,  .1.,  2  L!  C.  L.  J.,  p.  (>!l  ;  14  .1.,  p.  '.'!)  ;  5  Mooro's 
P.  C.  Reports,  N.  S.,  j).  3!)7,  et  IS  R.  .1.  H.  (J.,  p.  L'41). 

INTERPRÉTATION  :—  Vidr  Em;K(iistuh>iknt. 

"  DES  CONTRATS  :—  Vùh'  AssrKAN.ic  ((.ntuk  i-'incicndik. 

DE  STATUT  :-  Vid,  ArrioN  <pn  Un,,. 

INTERROGATOIRE   SUR   FAITS  ET  ARTICLES  :— l'iV/<  Pi:o(i  uinii 
(id  lilcm. 

INTIORVENTION.  l'n  tiert  (jui  est  injurié  dans  un  |)lai  oyor  (y  ('tant 
inontioiiné  coiniiie  sV'tant  appr(i])rié  des  deniers  npj)arie- 
iiant  à  l'une  des  parties)  n'a  pa'^  le.  droit  d'intervenir  dans 
la  cause  potir  demander  (jne  l'alhVation  de  ee  plaidoyer 
S()it(léelaréecaloinnienHe,éiranj;t're  à  la  contestation  et  reje- 
tée ;  rinterveinint  no  doniontrant  jias  l'intérêt  oïdinaire  (|ui 
justifie  l'intervention,  et  j  ornant  olitenii  le  même  résultat 
par  une  autre  i)roc('dure  (jue  l'intervention.  Une  telle  inter- 
vention [iroduirait  beaucoup  de  confusion  dans  les  causes. 
(Ilililiurd  \tfJl(ir.i(il(in  il  tiL,  et  JlHibard,  int.,  C.  S.,  iMontréal, 
i'S  février  18(i7,  Hi;irrni:i.0T,  J.,  [î  L.  C.  E.  J.,  p.  (14,  et  IN  R. 
.I.R.  Q.,  p.  174.) 
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.lUOE  DE  PAIN.  Une  conviction  eontr(*une  )Kirsoi)ne,  la  condamnant  A 
la  pénalité  décrétée  par  la  sec.  22  du  cli.  (i  des  S.  R.  P>.  C.  de 
l.Stil,  intitulé  "Acte  concernant  les  aubergistes  et  la  vente 
des  liqueurs  enivrantts,"  pour  avoir  vendu  sans  licence 
'  des  liqueurs  sjiiritueusis,  est  illégale,  si  la  ])lainte  dénonce 

une  autre  ofl'ense,  savoir,  celle  décn'tée  piir  la  sec.  !Î2  du 
même  cliapitre,  d'avoir  veiuhi  des  liqueurs  s jiiii tueuses  en 
rpiantité  moindre  (jue  trois  demiards,  lorsque  celte  personne 
travail  (]u'nue  licence  de  magasin,  lui  permettant  de  vendre 
en  quantité  e.xcédant  trois  demiards  seulement,  la  convic- 
tion ne  pouvant  avi  ir  lieu  que  j)our  l'oli'i'nse  dénoncée. 
(Thomjifon  et  Duivford,  C.  C.  en  appel  sous  le  Statut  du 
Canada  de  18(14,  2^-28  Yict.,  eli.  18,  sec.  40,  Montréal,  10 
sepiend)re  ISdS,  IMackay,  .T.,  12  J.,  p.  2Sri,  et  18  R.  J.  R.  (}., 
p.  2().) 

"  :— r/f/c  ExcicriioN"  Dkci.inatoiuk. 

"  :—     "     Haiucas  (.'oiiiTS. 

"  : —     "    ]\lA(iisri!AT  nK  l'oi.icK. 

"  : —      '•       ^IaMiAI'    ll'lMl'KlSONXKMKNï. 

.!U(iI<;MENT.  l'n  jugement,  rejetant  une  opposition  faite  A  la  saisie  d'un 
immeidile  et  demandant  la  nullité  de  la  saisie, parceiiue  l'im- 
meuble saisi  îipparliendrait  à  l'o|iposii!it  en  vertu  d'un  titre, 
•  ju'il  allègue  lui  avoir  été  consenti  par  le  saisi  avant  la  sai- 
sie et  qui  est  contesté  par  le  denuindeur  (pu  soutient  (jue  le 
titie  invocjué  jiar  l'opiosant  est  frauduleux,  doit  constater 
(jue  ce  titre  est  nul  comme  fait  en  fraude  des  créanciers  du 
débiteur  saisi,  si  tel  est  le  motif  du  ju,>j;ement,  au  lieu  de  se 
borner  à  constater  que  l'oppu>ant  n'a  i)as  prouvé  les  allé- 
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p;ation8  de  son  opposition,  et,  si  ce  jugement  ne  constate  pas 
rela,  il  sora  n'fornit''  vi\  rovi«ion.  (  W'ard  vs.  liroirv,  ('.  S. 
R.,  Montiral,  'M  octobre  18(1.5,  P.AiMii.KV,  J.,  BiatTiiKi.or,  J., 
et  MoNK,  J.,  1  L.  C.  !..  J.,  p. 95,  et  18  R.  J.  R.  Q.,  p.  16!).) 

JUGEMENT  FINAL.  II  n'est  pua  nécessaire  de  sijriiiruir  nii  jn^'emont 
rendu  dans  une  ()oursuite  par  un  locataire,  condamnant  le 
le  lo(!ateur  à  lui  fournir,  conformément  il  une  stipulation  du 
bai!,  certaiii.s  matériaux  nécessaires  pour  faire  une  (dôtiire 
sur  le  terrain  loué,  vu  (|ue  les  parties  sont  censées  être  de- 
vant la  Cour  lor.stpie  le  jujrement  est  rendu  ;  et  un  tel 
.incrément  pe\it  ('ondamner  le  défendeur  à  livrer  les  maté- 
riaux sous  (jiiinze  .jours  de  sa  dat(\  (art.  476  (\  P.  (.'.). 
{l'réfDxt  et  Hriiti.  dit  Dittrocliem,  (".  15.  R.  en  a|)pel,  Montréal, 
7  septembre  l<S(i(i,  DfVAi.,  .T.  en  T.,  Avi.uin,  .1.,  dissiilent, 
MoxDKi.KT,  J.,  dissident,  Mi;iti:nnii,  .1.,  et  Dhummond,  .L, 
confirmant  le  jn^zement  de  ('.<'.,  Montréal,  .SU  juin  180.'), 
M0XK..L,  2  L.  (■:  L.  ,].,  p.  SJ,  vt  18  K.  .1.  H.  Q.,  p.  2(5(5.) 

JU(;E1\IENT  Nv)NOli.STANT  LE  VERDKJT  :-['!<!<■  Pk.kks  i'ak  jikv. 

.IIIRIDK'TION.  I, a  Cour  du  Hanc  de  la  Reine,  par  l'appel  au  Conseil 
Privé  d'un  jugement  linal  rendu  par  elle,  se  trouve  les- 
saisio  de  la  cau^e  et  n'a  ni  autoril-',  ni  juridiction,  pour 
donner  on  rendre,  durant  l'appel,  aucun  ordre  ou  jugement 
qnelconque  relatif  à  cette  cause.  (.Vorrixoii  et  al.  et  Dairi' 
l)rmr(/i:s  et  al.,  C.  B  R.,  Montréal,  !*  décoml)re  18(i!),  Cakox,  J., 
DuiMMONi),  .1.,  Baihii.kv,  J.,  et  MoN'K,  J.,  1  R.  C,  p.  234,  et 
18  II.  J.  R.  Q,  p.  40(5.1 
"  Lorsque  le  Coniseil  Privé  a,  ihnis  une  cause  en  appel  du  jiige- 

m(MiL  de  la  Cour  du  Banc  de  la  Reine  en  api)el,  (pii  con- 
firmait le  ju<:emi»nt  de  ki(.'our  supéiienre,  intiriné  purement 
et  "simplement  le  jugement  de  lu  Cour  d"ai)pel,  sans  pro- 
noncer le  jujrement  cpii  aurait  dû  être  rendu  par  cette  Cour 
ou  la  Gjur  de  première  instance,  et  sans  indi(]ner  même 
quel  jugement  aurait  dû  être  rendu,  la  Cour  du  Banc  île  la 
Reine  en  apjiel  ne  peut  rendre  un  antre  jnjtunent  que  celui 
(pi'clle  a  déjà  rendu,  et  elle  se  bornera  A  enregistrer  la  dé(!i- 
sion  du  Conseil  Privé,  laissant  aux  parties  il  se  pourvoir  de 
nouveau  devant  ce  dernier  tribunal  qui  <loit  être  (umsidéré 
comme  encore  saisi  «le  la  cause,  tant  qu'il  n'a  pas  rendu  le 
jugement  qui,  dans  son  opinion,  aurait  dû  être  rendu.  ((Jic. 
d'auRumncc  df  Moi\lrétd  et  McdiUivraij,  '.^  septembre  18(50, 
Lakoxtaixk,  .1.  en  C,  Avi.wix,  .1.,  1)i;vai,, .L,  et  Moxdkt.kt.  .1., 
10  I).  T.  B.  C,  p.  3sr.  ;  5  J.,  p.  Iti4  ;  4  U.  J.  R.  Q.,  p.  450,  et 
18R.  J.  R.  (i.,  p.  40(5.) 
*;*  Par  l'a|)pel  au  Conseil  Privé  du  jugement  final  de  la  Cour  du 
Banc  de  la  Reine,  ce  dernier  tribunal  se  trouve  dess  lisi  de 
■  '  la  cause  et  ne  peut  s'enquérir  de  l'insolvabilité  des  cautions 

survenue  depuis  l'appel,    ni  exiger  de  nouvelles  cautions. 
"•  (//(T.'îe  it  al.  et  Dvfuux  d  al.,  C.  B.  R.,  Montréal,  8  juin  1870, 

DuvAi.,  J.  en  C,  Cakox,  J.,  Dkummoni),  .!.,  Baikilky,  .1.,  dis- 
sident, et  MoxK,  J.,  dis-ident,  1  R.  C,  p.  235,  et  18  R.  J.  R. 
Q.,  q.  40(5.) 
"  : — T7(/('  CoMi'ÉTKXC'i:. 

JURY:— 17(/(  PitocKDi  RI-;  Ciumixi.i.m;. 


LEGATAIRE  UNIVERSEL.  — 1  /(/,'  ExÉoirrioiK  tiostamkxtaiuk. 

LEGS.  Lors(pi'un  testateur  fait  n  nieg/s  il  une  persoinie  (pii  n'est  pas  sou 
.suoccssible,  ce  legs  doit  être  payé  an  légataire  sans  déduction 
de  ce  que  le  testateur  aurait  pu  donner,  pardon  manuel,  à  ce 
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légataire,  avant  de  faire  mou  teslamont.  {.Harliian  vx.  I>ii'- 
rympli',  ('.  S.,  Montréal,  lîO  juin  ISfiô,  Baihm.ey,  .1.,  1  L  ('.  L. 
J,  p.  02.  et  IS  K.  .1.  li.  Q.,"|).  12t).) 

liEGS  : —  Vide  Tkhtamk.nt. 

IjEITRK  DK  CHANdlv  Celui  rini  accepte  une  lettre  de  chanj;e  et  qui, 
ù  ^on  (■'cli«''ance,  reçoit  du  prometteur  un  renouvellemeut  île 
cette  lettre  avec  eu  cln-que  accepté  par  la  liaumie,  porteur 
de  la  lettre  de  clianu;e,  pour  payer  cett**  dernière,  sachant 
que  le  chèque  est  le  produit  du  renouveilement,  et  ipii  pré- 
sente le  chèque  et  paie  la  première  lettre,  et  refuse  ensuite 
d'accepter  la  ^ecoude,  est  respousahie  îl  la  bampie  du  mon- 
tant du  chèque  qu'il  n'aurait  pas  ilil  retirer,  s'il  no  voulait 
pas  accepter  la  seconde  lettre  de  chanire.  (Tornnice  it  al.  et 
lidiik  of  Jyritinh  Xnrlh  ArniTirii,{'.  H.  K.  en  ap|iel,  Montréal, 
10  mars  1871,  Di'vai,,  .1.  en  ('.,  ("akon,  .1..  I)iu'mm()M),  .!., 
diSHident,  Badclev,  .1.,  et  Monk,  .1.,  contirmant  le  jugement 
de  C.  S.,  Montréal,  M  décend)re  18(18,  Mackay,  .1.,  12.1., 
p.  825;  l.'i  .).,  !>.  16!»  ;  17  .1.,  p.  180;  2  U.  L.,  p.  734;  4  H.  L., 
p.  r)4K  :  .3  L.  K.,  P.  ('.  A.,  p.  246,  et  18  K.  .1.  K.  Q.,  p.  05). 

LETTRE  DE  (lAUANTlE  :—Vvle  ('aitionnemknt. 

JjlBELLE.  La  réparation,  faite  par  l'un  des  ailleurs  d'un  libelle,  ne 
lil)ère  ])R.-<  son  complice,  quoiqu'elle  puiH'<e  atténuer  les 
doinmaj^es  qu'il  pourrait  être  condamni^  i\  i)ayer.  Qiai  le 
'  diffamateur  ait  écrit  le  libelle  ou  l'ait  fait  écrire  par  une 
autre  personne,  il  encoure  la  même  responsahil'té.  La  soli- 
darité, dans  ce  genre  de  délit,  vèsultii  de  la  -'ig^.jstion  des 
écrits  diffamatoires,  suis  participalinn  dans  1j  fait  matériel 
de  leur  rédaction.  {Mc.\fiU(in  vs.  Jioiirliir,C.  H  ,  Montréal, 
31  octobre  1808,  Monk,  .1,,  12  .1.,  p.  H19,  et  IH  K.  .1.  K.  Q  , 
p.  02). 
"         : — Vide  Rksi'onsahii.ité. 

LICENCE:— Firf/'  .Tuue  or  paix. 

LIVRAISON  :—\ide  Venie, 

LOCATEUR  ET  LOCATAIRE.  La  section  l  du  ch.  40  des  S.  R.  B.C. 
de  18()1,  intitulé  :  "Acte  conceinant  les  locateurs  et  loca- 
taires," était  en  ces  termes:  "  Lo  locateur  ou  propriétaire 
aura  droit  d'action  en  vertu  de  cet  acte  :  ].  ''  )'i!  ,escinder 

10  bail,  quand  le  locataire  man(|ue  de  menl'li^i-  'a  maison, 
le  ténemc.nt,  la  ferme  ou  les  lieu.x  loués,  avec  des  meubles 
ou  un  fonds  sutlisant  pour  garantir  le  loyer,  tel  que  prescrit 

^  par  la  loi  ;  2.   Pour  rescinder  le  bail,  quand   lo  liK^afairtî 

commet  des  détériora  "  )ns  i^ur  le,s  lieux  loués;  [].  Pour  res- 
cinder le  bail,  quand  le  locataire  emploie  les  lieux  loués 
ù  des  fins  illégales,  ou  contiaires  à  Vintcntion  évidente 
pour  laquelle  ils  sont  loués;  4.  l'our  recouvrer  possession 
de  la  propriété  louée  dans  tous  les  cas  où  il  y  a  cause  pour 
rescinder  le  bail,  et  quand  le  locataire  demeure  en  posses- 
sion des  lieu.x  loués  contre  la  volonté  du  pri)|)riétaire  ou 
loi-ateur  ajirès  rcx|)iration  du  bail,  ou  Siins  payer  le  loyer 
suivant  les  stipulations  du  bail,  s'il  existe  nu  bail,  ou 
suivant  la  seiy.iènii^  section  de  cet  acte,  s'il  n'e.ri.  ie  i)as  de 
bail  ;  5.  Pour  recouvrer  les  dommages  proveiumt  de  la  vio- 
lation d'une  convention  de  biiil,  ou  des  obligations  iégales 
provenant  des  rapports  existant  entre  le  locateur  et  loca- 
taire ;  (i.  Pour  joindre  il  toute  action  pour  mettre  eu  force 
les  recours  ci-de.ssus,nnH  demande  pf)ur  loyer  d^V  o.:  auipid 
le  locateur  ou  propriétaire  adroitavecou  sanssiu  •io  g.  gerie, 
et  pour  exercer  U'  droit  de  suite,  quand  il  est  nécv  ssaire." 

11  a  été  jugé,  sous  ces  disi)(>sitions,  que  celui  qui.  prétendant 
vouloir  louer  une  maison,  en  obtient  les  clefs  pour  la  visiter, 
et  qui,  sans  qu'un  bail  lui  .ioit  consenti, entre  dans  launiison 
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et  r;)t'iiKo  d'un  sortir  onsnito,  no  peut  ("tro  potirs^nivi  en  ox- 
piilsion  rtoiis  1l'!s  (lispositiniis  de  cet  acto,  mais  (ju'on  d<iit 
pioculcr  ciiiitro  lui  par  iino  action  [)<)s<(^.ssoiro.  (]><)r  :ti  vs 
lhi(j(j(tii,V..  S.  K.,  Monlrcal,  liO  mai  18im,  Smith,  .J.,  disai- 
dont,  Badui.kv,  J.,  et  Monk,  J.,  2  L.  C.  L.  J.,  p.  l'J7,  ut  18  K. 
.1.  K.  Q.,p.  L'Sl.) 
1A)CATKUU  KT  LOCATAIUK.  Loshccs  1  ot  Kidn  (;li.40doa:^.lt.B.('.,do 
ISfil,  intitulé:  "  Acto  concorniint  lus  locateurs  et  !ocataire>," 
étaient  en  ces  ternies:  "  I.  Le  locuteur  on  propriétaire  aura 
droif  d'ai'tion  en  vertu  de  i-et  acte  ;  1.  l'our  retieimltir  le  bail, 
4pnind  le  locataire  inanipie  de  nieul)ler  la  niais(jn,  le  telle- 
ment, la  ferme  ou  les  lieux  loués,  avec  des  menhles  ou  un 
fonds  sullisaiit  |)our  jiarantir  le  loyer,  tel  que  prescrit  [lar  la 
loi  ;  2.  l'our  re^cillder  le  bail,  ipiand  le  locataire  commet  des 
détériorations  sur  les  lieux  loués;  15.  l'our  rescinder  le  l)ail, 
(luand  le  locut.iire  emploie  les  lieux  loués  à  de"  fiiix  illé<;ales, 
ou  contraires  à  l'intention  évidente  |)our  laquelle  ils  noiit 
loués;  4.  i'oiir  recouvrer  posse.»sion  de  la  proi»riété  louée 
dans  tous  les  cas  où  il  y  a  cause  pour  rescinder  le  bail,  et 
(jiiand  le  locataire  (kuneiire  en  i)ossession  des  lieux  loués 
contre  la  volonté  du  propriétaire  ou  locateur  après  l'expiru- 
tion  du  bail,  ou  sans  payer  le  loyer  suivant  les  stipulations 
du  bail,  s'il  existe  un  bail,  ou  suivant  la  seizième  section 
de  cet  acte,  s'il  n'existe  pas  de  bail;  5.  Pour  recouvrer  les 
domnia;j:es  provenant  de  la  violation  d'une  convention  do 
bail,  on  des  ol)lij;ations  lé>;ales  provenant  des  rap|)orts  exis- 
tant entre  le  locateur  et  locataire;  0.  l'our  joindre  à  toute 
action  pour  mettre  en  force  les  recours  ci-dessus,  une  ile- 
mandc  [Kiiir  loyer  dû,  ou  aucjuel  le  locateur  ou  propriétaire 
a  droii  avec  ou  sinis  saiHie-j;ap;erie,  et  pour  exercer  le  droit 
de  suite,  quand  il  est  nécessaire."  "  lU.  Les  personnes  oc- 
cupant (les  liiens-foiuls  par  permission  du  propriétaire,  sans 
bail,  seront  censées  être  locataires  et  tenues  de  payer  au 
pro[)rié!aire  la  valeur  annuelle  de  telle  propriété, et  le  tCM-mo 
de  leur  occupation  expirera  le  iiremier  jour  de  mai  de 
clia(pie  année;  et  cette  occ'upation  sera  considérée  pour  les 
(iiis  de  cet  acte  comme  un  contrat  de  louage  ou  bail  aniu\el 
sujet  à  tacite  reconduction,  et  il  toutes  les  rèjjles  de  droit  aj)- 
plicabies  au  bail  ;  et  l'occupant  p(mrra  être  évincé  s'il  conti- 
nue son  occupation  au-delà  du  terme,  et  s'il  laisse  écouler 
plus  (le  trois  nnjis  sans  payer,  ou  pour  aucune  des  canscvs 
indiquées  dans  cet  acte."  11  a  été  jugé,  sous  ces  dispositions, 
ipi'un  jardinier,  cnjra^é  au  mois  pour  un  prix  dét(  rminé,  et 
ipii  a  l'usaj^e  d'une  maison  appartenant  au  maître,  doit  #tre 
con.-idéré  comme  un  locataire  pour  les  tins  d'une  poursuite 
en  expulsion,  intentée  contre  lui,  afirès  le  temps  de  son  en- 
gagemi-nt  (art.  1()08  C.C).  (//'(r<  vs.  O'/iricu,  C. S.  R.,  Mont- 
réal, 31  déc:embre  186(),  Hmitii,  .F.,  Iîeutuei.ot,.!.,  ei  Monk,J., 
2  L.  G.  L.  J.,  \y.  187  ;  15  J.,  p.  42,  et  18  K.  .1.  11.  il,  p.  375.) 
•«         : — F/'^e  Cautionskmknt. 

"  • —      "       Exi'KUTIHE.  , 

.      "      JlKlKMlCNT  FINAL. 
"      Loi'ACH. 

LODS  ET  VENTK8:—r;rft' Transport. 

LUIS  l'IlOlIIHiriVKS.  liCS  secs  3(i  et  37  du  cli.  4(i  des  S.  R.  C.  de 
-  1859,  22  Vie,  intitulé  :  "  Acte  concernant  l'ins|)ection  et 
mesuni^o  du  bois  dt*  con-tru<'tion,"  étaient  en  ces  ternies  : 
"  3(1.  Tout  inspei^teur  de  boi.s  (pii  a  reçu  une  commission  en 
vertu  de  cet  acte,  et  qui  n'est  pas  employé  par  le  surinten- 
dant, aura  le  i)rivilège  de  s'en-^ager  ou  d'entrer  au  service 
de  marciiandB  ou   autres,  comme   insiKJcteur  de  bois  pour 
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lo  (ïliiirponiont  dos  vainsoiuix  ;  mais  t<*l  inspocUMir  de  Ixiis 
no  devra  en  aucun  cas  nusunr,  niar(iuer  ou  étamper  au- 
cune espèce  de  IkjIs  avant  (juc»  ce  hois  n'ait  cté  nio.surc  par 
un  inspecteur  do  l)ois  ciMuniissionnc  antre  «(lie  lui,  «ons  lit 
direction  du  surintendant,  excepté  sur  pi;rnu.s«ion  écrite  du 
surintendant,  et  suivant  les  niénies  rèizies  et  aux  inètnes 
couilitions  prescrites  pour  les  ins|)ei!tours  de  bois  (pii 
«>:isHent  s<>us  le  surintendant,  conlorniéinont  à  cet  acte,  et 
aussi  il  la  cluir<!-e  de  tiuiir  un  livre  de  lonl(\s  ses  ojiératiuns 
dont  il  fera  rajiport  tons  les  moi?»  au  surintendant;  et  tout 
ins^)ecteur  do  Ixiis  ainsi  en<;ané  iiui  contriiviendra  aux  dis- 
positions de  cet  acte,  encourra  une  ani((n  lo  n'excéilimt  pas 
({uatro  cents  i)iastreH,  ou  sera  emprisonné  pendant  un 
te;  me  n'oxcédant  [)as  six  mois,  il  la  discrétiiui  de  la  cour 


pour  cluKiue  telle  offense.' 


;i7.  Toute  personne  non  coin- 


uiissionnée  (tomme  inspecteur  de  liois.cjui  mesurt",  inspecte 
marque  ou  éiamjye  aucun  morceau  de  buis  (pii  est  end)ar- 
qué,  ou  destiné  il  être  end)ar(iué  il  raison  de  ce  inesurai^e, 
ou  mesuré,  inspecté,  marqué  ou  élampé  avec  l'intention 
d'.  luder  les  di-positions  de  cet  acte,  encourra  une  Huicndo 
n'excellant  (ws  «lualre  (ients  pi" -très,  on  sera  emprisonné 
l)onr  nu  espace  de  temps  qui  n'excédera  pas  six  mois,  à  la 
discrétion  do  la  Cour  pour  cliaqne  telle  olfenso  ;  et  tout 
insj)ecteur  de  bois  omijloyé  par  !o  surintendant,  qui,  privé- 
mont  et  hors  la  connaissance  et  sans  le  consentement  dn 
surintendant,  mesure,  marque  ou  étampo,  pour  lucre  ou 
gain,  et  sans  l'entrer  dans  les  livres  du  surintendant, 
aucune  pièce  ou  iporceau  do  bois,  encourra  une  anuuide 
n'excédant  pas  quatre  cents  piastres,  ou  sera  emprisontié 
pendant  un  espace  de  temps  qui  n'excédera  pas  six  nujis,  il 
la  iliscrétion  delà  Cour,  pour  cha(iue  telle  oll'ense."  lia 
été  jni;é  (lu'un  ins|)octeur  de  bo  s,  employé  par  l«  surinten- 
dant, n'a  pas  droit  de  riH'ouvrer,  du  propriétaire  d'une  cer- 
taine qiuiniité  de  bois  (pi'il  avait  mesuré  conformément  ù, 
ce  sUitnt,  le  prix  de  ses  .-ervices  pour  avoir,  il  la  reiiuisition 
de  cette  partie,  mesuré  en  même  temps  au  cordon  le  ménu) 
Ixiis,  (|Uoi(pie  le  nu'sura>;e  au  cordon  fut  reepiis  par  le  pro- 
priétaire pour  les  lins  du  commerce  (art.  14  ('.  C. )•  {('oui:  et 
al.  i'i  1  V;T< ((?<//,  C.  B.  Iv.  on  appel,  (Québec,  décendire  18(i(), 
Di'VAL,  J.  en  C,  Avi.\vi>^,  .1.,  1)iu:mmon]),  .1.,  Uadoikv,  .1,  et 
MoNDKi.KT,  J.,  2  F..  C.  L.  .1.,  p.  l,S2,et  18  K.  .1.  R.  il,  p.  îitiO.) 
LOUAGE.  Le  loc^ataire  ipn  fait  condamner  le  locateur  il  fournir  certains 
matériaux  à  être  em[)loyés  sur  Us  lieux  loués,  conformé- 
ment A  une  convention  du  bail,  et  (pu,  |)ar  ju^jemont,  est 
autorisé  il  se  nrocurer  ces  mau''riaux  aux  frais  du  locateur, 
si  ce  dernier  ne  les  fournit  |)as  dans  un  délai  déterminé, 
sera  oblijzé  de  [loursuivre  de  nouveau  le  locateur  pour  le 
eoîlt  de  Cl  s  matériaux,  si  ce  dernier  no  Us  fournit  pas  et  si 
le  denuindeur  est  oblij.'é  do  les  fournir  (art.  1041  C  C).  [l'ré- 
vosl  et  Bi\tii  dit  Dc-ir(jrkiri>,  (..'.  Ji.  il.  ou  appel,  ^lontréal,  7 
septembre  LStJtJ,  DrvAi.,  .1.  en  C,  Avlwin,  .1.,  dissident, 
MoNnici.KT,  .1.,  dissident,  Mkkkditii,  .T.,  et  Dkummond,  J.,  2  L. 
C.  L.  J.,  J).  82,  et  18  R.  J.  R.  Q.,  p.  2<)t).) 
"  i^e  locataire  d'une  mai-^on  |)our  un  terme  de  deux  ans,  (pii  sait 

que  l'eau  vient  <lans  la  cave  lorsi^u'il  <  n  prend  po.ssessiou,  et 
(jni,  vers  la  lin  de  la  première  année  du  bail,  après  i\mi 
l'eau  a  séjourné  de  temps  il  autre  dans  la  cave,  donne  avis 
au  locateur  (lu'il  j^arde  la  nuiison  |)our  nue  autre  aiuiée,  ne 
pourra  ensuite  denninder  pour  cette  raison  la  résiliation  du 
bail.  (Doutrc  et  WaMt,  C.  l>.  R.  en  appel,  Montréal,  8  sep- 
tonduo  18(55,  Uuvai.,  J.   en  (.'.,   Ayuvin,  J.,  MKUKmTH,  .t., 
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DuiMMOND,  .F.,  ot  MoNDKiKT,  .1.,  iiilirnmnl  le  ju).'<inont  df  C. 
('.,  Moiitn'al,  2!»  avril  ISH'),  Uadoi.kv,  .1.,  1  li.  (J.  !>.  .1.,  p.  fjH, 
et  IS  H.  .1.  R.  (i.,p.  lit.) 
LUUAdE.  liC  locataire  (|ui,  par  loliail,  n'oblige  A  fairo  lui-même  tnut<'.s  leH 
rcparutionH,  nVst  ctipendant  pan  tfnu  d»'  fiiirn  les  répara- 
tions rciiilueH  iiéceHsaire.s  par  un  ini^endio  accidentel,  vu  (pio 
(  ('8  réparaliotiM  n'ont  pas  ét(''  Mpccialenicnf  pn'vties  par  le 
bail.  {Sairuuls  cl  Rodin,  ('.  H. R.  en  appel,  Montréal,  7  mars 
l.S(i7,  Ayi.win,  .1.,  dissident,  Diummond,  .1.,  Iî.mxii.icy,  .1.,  et 
MoNDioi.KT,  .1.,  intirniaiit  le  incrément  de  ('.S.,  Montréal,  2(1 
Heiiteinltre  ISfi'),  Mdnk,.!.,  li  "h.  ('.  L.  .1.,  p.  272,  et  18  U.J.R.ti., 
p.  :iH4.) 
Le  locataire  d'un  ina^aHin  qin  est  endomnia};é  par  un  incendie 
accid(Mitel  et  (jui  n'est  pas  coniplùtiMntMit  détrintpar  l'incen- 
die, tuais  senleineiit  rendu  teinporaireinent  inhabitable,  a 
droit  d'être  remis  en  possession  du  inanasiu  jusipi'il  l'expi- 
rution  do  son  liail,  ajirès  les  réparations  faites  par  le  ()ro- 
priétairo.  {Samurlu  et  Roditr,  V.  15.  11.  en  apiwl,  Montréal, 
7  iniirs  18()7,  AYt.wiN.  ■!.,  dissident,  Duu.m.monj),  .1.,  Bad- 
«ii.KY,  .1.,  et  MoN'DKi.irr,  .1.,  intinnant  le  jn>:cmfnt  ilo  (.".  S., 
Montréal,  20  si'ptend)re  IHfJ.i,  Monk,  .1  ,  2  L  C.  1>.  .1.,  p.  272, 
et  IS  K.  .1.  R.  Q.,  ]).  :)84.) 

"  : — 17(/f  .IlOKMKNT  KINAI.. 

"  : —      "       LoCATEUK  IT  I.rM\\TAIUK. 

DE  lîANC  D'EGLISK  :—!''(/«  Solidarité. 

"  D'IMMEUBLE.S.  Le  propriétaire  d'un   itninenble,  tpH  le  loue 

pour  un  temps  déterminé,  mais  (pii  se  réwerve  le  droit  de 
demander  la  résiliation  du  bail,  dans  le  cas  où  il  se  détùde- 
rait  t"i  bAtir  l'immeuble,  transmet  à  rac(piéruur  do  cet  im- 
metible,  par  le  fait  seul  de  la  vente,  le  droit  qu'il  a  de  de- 
mander la  résiliation  ilu  bail,  si  cet  ac(|uéreur  st!  décide  A 
bâtir  l'immeuble,  et  cet  ae(inéreur  lient  ponr.snivre  le  loca- 
taire i)()nr  l'exécution  dti  bail.  {MuUin  et  An-liamliauU  et 
autre,  C.  B.  R.  en  appel.  Montréal,  ;{ juin  18(57,  DirvAi-,  .1.  en 
('.,  Ayi.win,  .1.,  Baixîi.ky,  .1.,  et  Moni!KI.i;t,  .L,  eoidirmant  le 
incrément  de  *'.  S.  H.,  Montréal,  ?>  L.  (.'.  L.  ,1.,  p.  iHl,  et  LS  R. 
;i.  R.  Q.,  p.  432.1 

"  DI''  .MAISON.  Le  locateur  a  droit   de  detnHuder  la  résiliation 

du  liail,  si  la  locataire  (une  femme),  sans  être  une  prostituée 
piddi(pie,  est  cependant  une  maître-ssegardée  (pii  reçoit  son 
ami  dans  la  maison  où  elle  lojjre  aussi  une  antre  maîtresse 
«rai'ilée  comme  elle,  et  si  le  locateur  ne  connaissait  pas  ces 
faits  lors  du  bail,  cette  occupation  étant  préjudiciable  au 
projiriétaire  de  la  maison  et  tendant  à  la  corruption  des 
meurs  (art.  1()24  C.  C).  (Henndrij  vs.  Chaiapiiijïic,,  C.  V., 
Montréal.  Ki  septeinbr.i  18(18,  ]NL\ckay,  .1.,  12  .L,  p.  288,  et  18 
R.  .1.  R.  il,  p.  2!).) 

"  DE  .MALSON  :— I'h/c  Cautionnkmknt. 

"  D'onVRAGE :—!'(>/'  Rksi-onsahilité. 

"  DE  SERVICES.    Le  commis  d'un  patron  qui  a  fait  faillite  n'a 

pas  droit  il  pliH  que  le  salaiic  ccbu  lors  de  la  faillite  et  un 
-:  mois  en  sus.    (Oudl.ctli  qX  Finilnix  (t  «/.,  C.  B.  R.  en  appel, 

Montréal,  8  septembre  186r>,  Di'VAt.,  .1.  en  C,  Ayi.win,.!., 
MKitKDiTir,.!.,  Dkummoni),  .L,  et  .Mondioi.kt,  .L,  confirmant  le 
jugement  de  C.  S.,  Montréal,  81  mai  18Ui,  Mo.sk,  .L,  1  L.  C. 
L.  .1.,  p.  57,  et  18  K,  .1.  R.  Q.,  p.  11(5.) 

"  DE  SERVICES.  L'ouvrier  qui  a  fait  une  soumission  pour  ex- 

triiire  de  la  pierre  d'uni;  carrière  pour  la  construction  'l'une 

bAtisse  et  qui,  avant  la  sijrnature  du  contrat;  eonimeni  e  à 

extraire  la  jiierre  du  consentement  du  propriétaire  de  la 

,  bâtisse,  a  le  droit  de  se  faire  payer  de  \\\  \  ;i!«ur  de  la  pierr»' 
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extraite,  «'il  snrvient  nn  malentendu  entre  lui  ot  le  proprié- 
taire et  si  le  contrat  n'e^t  pas  si^nf^.  (Art.  1041  C.  C).  (.tfe- 
IVillximi^   V-.  Jogeph,  1'.  S.,  Montréal,  3(1  nepteinhre    IMCii, 
Haimm.ky.  .1.,  1  L.  C.  L.  J.,  p.  02,  et  18  H.  .1.  li.  q.,  p.  15».) 
LOUAGE  DKSKUV'ICES:— hV/«  AurniTHCiK. 

M 

MAGISTRAT  DE  l'OLICE,  Un  manistrat  de  j^xdico  doit  indiquer  son 
autorité  <lanH  une  convictio-i  qn  il  prononce  comme  toi, 
et  les  lettres  l'.M.,  pour  indi()uer  qu'il  est  majriHtrat  do  police 
ou  Police  A/n(jii>lrat( ,  ne  sont  pas  Huflis.^ntes,  et  une  convic- 
tion prononcée  pur  un  majristrat  de  police,  n'indiipumt  hou 
.    -  •      autorité  que  de  cette  manière,  sera  cassée.  (I)urnford  vs. 

FarmiH,  Montréal, 9  juillet  1867,  MoNK,.r.,3  L.C.  L.  J.,  p.iy, 
et  18  K.. T.  R.  Q.,  p.  423.) 

MANDAMUf^.  En  Anjjleterre  les  tribunaux  n'émanent  nn  bref  de  man- 
da mus  iiaet\orHq»e  rintêrét  public  eHt  en  jeu;  mais  notre  sta- 
tut a  introduit  le  mandamus  dans  notre  loi.  Ce  bref  n'est 
plus,  comme  en  Angleterre,  réglé  par  le  droit  commun 
seulement.  Si  un  bref  de  mdTH/rtmuj' émane,  assignant  le  dé- 
fendeur à  comparaître  pour  y  répondre,  ce  dernier  ne  peut 
y  répondre  qu'en  plaidant.  (Itihhard  vh  Jiarmiou,  V.  S., 
Montréal,  'M)  n<iveml>re  18()5,  Bawh.kv,  .T.,  1  L.  C.  L.  J.,  p.  98; 

1  H.  L.,  p.  «95,  et  18  H.  J.  K.  (J.,  p.  172.) 

"  L'actionnaire  d'une  compagnie  incorporée  a  un  intérêt  sufli- 
sant  pour  faire  émaner  un  bref  de  mnvdnmm  contre  la  com- 
pa^tnie,  pour  contraindre  cette  dernière  à  lui  laisser  prendre 
comnninication  des  livres  de  la  (Compagnie,  et  ce,  quoique 
cet  a(!tionnaire  ait  vendu  ses  intérêts  dans  la  compagnie 
pour  un  prix  qui  ne  lui  a  pas  été  payé,  laissant  ses  actions 
entre  les  mains  d'un  tiers  comme  garantie  du  paiement  de 
ce  prix.  (Ilil)hnrd  vs.  liarmlou,  C  S.,  Montréal,  ."0  novem- 
bre 18(15,  Badoi.ia-,  .1.,  1  L.  C.  L.  J.,  p.  98;  1  R.  F,.,  p.  095,  et 
18  R.  J.  R.  (i.,  p.  172.) 
"  Rien  n'empéclie  un  juge  en  cîiambre  d'ordonner  l'émission 
d'un  bref  de  mnndamun  rapportable  en  terme,  ou  d'onlon- 
ner  qu'on  procède  en  vacances  sur  un  tel  bref,  quoiqu'il  soit 
i  '    éntané  en  terme.  {Hihbard  vs.  liarmlon,  C.  S.,  Montréal,  30 

novembre  1865.  Baoolkv,  J.,  1  L.  C.  L.  .T.,  p.  98;  1  R.  L,, 
p.  695,  et  18  R.  .1.  R.  Q.,  p.  172.) 
MANDAT.  Si,  ayant  reçu  avis  de  ce  qui  a  été  entrepris  ppur  moi  il  mon 
insu  on  en  dehors  de  mes  ordres,  je  garde  le  silence,  je  suis 
censé  consentir  par  là  à  ce  que  l'affaire  se  poursuive,  j'ai 
tout  ratifié.  {Bank  of  liritish  Xorth  Am>rica  vs.  Tarrance  et 
al.,  C.  S.,  Montréal,  31  décembre  1808,  Mackay,  J.,  18  R,  J. 
R.  Q.,  p.  73.) 

"  : — FWe  DiSTKACriON'  I)K  FRAIS.  . 

"  : —      "      LkTTUK  I)K  CHANGE. 

"  : —    "     Rf-si-onsabii-ité. 

D'EMPRISONNEMENT.  Le  juge  de  paix  (pii  a  émis  un  man- 
dat d'emprisonnement  irrégulior,  peut  en  émettre  un  autnt 
régulier.  (Jirown,  reiiuérant,  (\  B.  R.  en  appel,  Montréal, 
9  mars  18()6,  opinion  de  Diival,  J.  en  ('.,   et  Avi.win,  .1., 

2  L.  C.  L.  .1.,  p.  23,  et  18  K.  .T.  R.  Q.,  p.  219.) 
D'EMPRISONNEMENT.    Un  juge  de  paix  peut  fournir  au 

gardien  de  la  prison  un  mandat  d'emprisonnement  régulier 
pendant  les  procédés  sur  le  bref  (Vhabr.nx  rorimn,  tendant  à 
libérer  le  piisonuier  à  cause  do  l'irrégularité  dans  le  man- 
dat; et  il  n'est  pas  nécessaire  <;un  le  second  mandat  fasse 
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intM\tiiii\  iju'il  vnt  (iroiluit  |)(iiir  nMiiplaciM' lo  iiroiiiitT.  Si,  A 
lu  liii  (lu  liMitps  ir<Mii|irisi)iiti(MM(Mit,  l(>  priHoniiicr  (>Ht  (li'ttMui 
|)lii.s  liiii^tciiipH  i|ii'il  lunliiit,  il  pDiirni  iiInrH  ({(tinaiiilcr  hii 
iiiIho  011  liluM'tr  pur  luthniK  rarjnis.  (I,a  /iviiir  \h.  Miimni 
('.  H.  U.  011  iippol,  Moiitiriii,  7  H(fpl(Miil)ro  18(1(1,  UAinii.Ky, 
,1  ,  .MoxDKi  i:r,  .1  ,  Ayiwin,  .1.,  vl  IUummom»,  .1.,  2  h.  C.  L.  .1., 
p.  S7,  ut  IS  |{.  .1.  1{.  (i.,  p.  -JoH.) 
MANDAT  D'KMI'UIS*  )NNEM  KNT  :—  ViU,-  Mxtiiadition. 

"  "  :—     "       H  MIKAS  ('C)UI  TH. 

MAIUAUE.  liO  mari  et  lu  fomino  no  poiivoiit  jiunaiH,  ii'ivpri>s  los  prin- 
(■i|Ki.s  (K-  iiiitro  droit,  fain;  oi^finblo  «Ich  l'ontnits  lucratifs,  ot 
la  t'ciiiiiu'  no  [Hiiit,  |M>iiilutit  If  iiiariap],  ooii^ontir,  inôinc  pocr 
vali'ur  rovuo,  un  billot  promisHoiio  on  favonr  do  son  mari. 
((fUiioii  dit  Litmiiiif  al  LiuiKtis,  V.  H.  U.  en  appc^l,  Montrôal, 
10  (loœniltro  1870,  opinion  du  JiOiiANdKit,  .1.  ml  hac,  18  U.  ,1. 
R.  Q..  p.  314). 
«•         -—Viifr  Kkaidio. 

''   ^  :—      "       KKHro.NHAMII.ITÈ. 

MATIÈRES  MUNlCU'AliES:  — TiU    Ari'Ki,  œNCEK.SANT  dks  matikkeh 

MUNICII'AI.KH. 

MIMTAIUE:— l'if/*   iNSAiHisHAiiiurk. 

MINE: — Vide  Vkntio  i)K  diioit  dk  mink. 

MISE  EN  CAUSE:— I7(/<FuAri)E. 

"  "         : —    "     Nullité  dk  dkciikt. 

"  "         : —    "     I'kih'éduuk.. 

MISE  A  l/KCAllT:—    "     I'iux^kd!  uk  oiuMtNioi.i.i:. 

"  A  L'ECART  DES  JI'RKS.  La  Coiiroiinoadroildo  l'airo  mottio 
à  récart,8an8  inontror  ranso,  tout  jnriMjn'cUlo  ju"o  i\  propos, 
jusciuM  co  (pio  la  listo  soit  opuisôo,  dans  los  oiis  ilo  dôlit 
aussi  bien  ipio  dans  los  cas  do  IViloiiio.  (Code  oriininol,  ait. 
()()!)).  (/,((  Jiiinc  vs.  Hiiijan  et  <il.,  (!.  I?.  R.,  juridiction  cri- 
nollo,  Montrcal,  4  octobre  IStiô,  Monhwi.kt.  ju^o,  1  L.  C. 
L.  J.,  p.  70,  ot  18  R.  .1.  R.  il,  p.  150.) 

MOTION  : — Vidf  Excioction  ukoi.inatoikk. 

MUR  JMITOYEN.  La  présomption  (prnn  mur  outre  cours  n'est  pas  mi- 
toyou,  (pii  rôsullo  du  fait  (pio  lo  (iluvpcron  do  co  mur  n'a 
((u'une  ponte  du  cAté  do  l'un  dos  propriclairos,  ne  peut  ôtro 
(iélruito  par  une  prouve  tostinioiiialo  et  ne  pourrait  l'ctro 
luo  par  titre.  (Art.  511  C.  C).  (liodin-  vs  Tait,  V.  ('.,  Mont- 
rcal, oO  septond)ro  lS(i5,  RAUdi.Kv,  jujço.  1  L.  (.'.  L.  .L,  p.  70, 
etlS  R.  J.  R.  Q.,  p.  148.) 

N 


NAVIGATION  i—I-M^t'  Rksi'onsauimïé. 

NE(iLl(iENCK:—  " 

NOVATION.  lin  débiteur  on  l'obligation  du(iuol  était  iiitervenno  uuo 
caution,  s'étant  ilopuis  obligé  envers  lo  mémo  créancier  en 
plus  [grande  somme,  la  promicre  compri^^e,  et  |)ayablo  il 
antres  termes  (pie  ceux  ijui  étaient  on  la  première  obli^ra- 
tioii;  la  cautionne  s'ctant  point  oblicéo  en  cette  socoiido 
obligation,  bien  que  le  créancier  eût  stipulé  expressément 
(pie  c'était  sans  préjudice  et  sans  novation  delà  nremicro 
oblijiation,  se  trouve  décliar^'éo.  (.V(((';i</Dt^i;t  vs  Fortin,  C 
15.  H.,  Québec,  avril  1S4S,  Bowkn,  jujro  en  chef,  diKuidcnt, 
l'ANicr  et  Bédaku,  juges,  :5  Rev.  de  Lég.,  p  203,  et  18  R.  J. 
R.  Q.,  p.  44.)  Le  jug.^  Rowr.x  exprima  l'opinion  (pie  la  simple 
prolongation  du  (léiai  n'opérait  au(un»o  novation,  etne  pou- 
vait, en  conséiiuence,  libérer  la  caution. 

NOVATION  i—Vide  Concokhaï. 

NUISANCE.—  "     Pkockduue. 
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N  l'  LI.ITK.  I.ii  milliti',  ri'MiIlniitilii  ilnl  l't  'lo  In  vi(i|i'iir(<,cst  \ii\(<  nnllil('>  ri'la- 
tiv(\(|ui  vii'io hu'uiitiiit  AtcrtuiiicMi'iiiKlitiDiiMilt'tniiiimrcM  pur 
li>H  l'.ircoD.HtniuMtH,  l'I  In  inillitr'.  K'Milliiiit  ili^  lu  IViiniItt  i\  lu  loi 
(urt.  rjîtll  ('.  C.)ii{  lin  ili'l'iiiit  (rniil'iiisîiliiiii  iiiit iliiif, tvst  un» 
niiliiti'  ali-iiluc  c|iil  uniinltt  lt>  cniitrat  iltt  pliMii  ilrnit.  ((iin/ou 
ilit  l.nniiiiii  ti  IJiiiiiiix,  (",  M,  U.  un  apiitl,  Moiilriiil,  10 
ilt'ccinluo  1870,  miiiiion  ilu  Lhuanuku,  .1.  «</  hoc,  IH  1{.  ,1. 
K,  Q.,  p.  :!I0). 

"  ; —  Viili  l'itDCKin  KK. 

"         : —    "     Vkntk  i)i:  Mi:riii.KH  HAiHiH. 

"  K'Airi'K:— r/(/c  l'iUHKiiiuii. 

DKS  CONTRATS  ;  -  Ih/c  l'uocÉDntK 

"  UK  1)1"X'IU'".T.  DiiiiH  luu'iiilioiu'ii  iiiillilt' dodrcrot,  iriinmi'uhln, 

m(''mo  i.i-^)i(rti;  lu  Cuiir  (inloiniiM'ii  ipu'  Uî  Nlu'rirHoit  mis  imi 
cuuHo,  Miiviuil  la  jiirinpni(lt'ii('«!  coii.Htaiitt!.  \.v  slii'rit' [K-iit 
avoir  (iiiulcpio  rliosn  i\(liro  on  i-t'imiiHn  à  la  (ItMiuiiuio  <mi  nul- 
iilv.  On  doit  ,si>j;nitii«r  un  slu'ill'  lo  jiiiiiinont  d^flarant  un 
drcrut  nnl,  et  coin  l'ait  voir  (|ii'.'  lo  sluTildoit  (H^l^  partie  an 
procî'.s.  Il  y  rt  on  doB  ouh  oi"i  on  a  niiH  on  .'an^o  lu  vonvo  dn 
«liorif.  (DniiiKiu  Vo  I'V(isir,C.  S.,  Montn'al,  ;îl  octohr»!  \HVth, 
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C.  L.  J.,  p.  '.)5,  et  IS  K.  J.  K.  g.,  p.  KiS.) 
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OJUJ(JATION:— IWc  NoVATioN. 

"  DE  KAIIiK:— Tk/c  ('AUTK)NNKMi:XT  HIUCAl'IAH. 

OjrrENTloN   D'KIT-'KTSSOUS  DE  IVUX  l'Itfn'FV  1  ES:-  l'iWr  Con- 
viirnoN. 

OFFICIER  l'UliLI('.--r/</f  BKOKAir. 

Ol'l'OSlTlON  A  FIN  D'A^NTLEll.  Une  opi  osition  A  fin  d'anrulor  la 
saisit' d'nii  intinonl)lo,par  im  tioia(pii  ho  dit  projirit'tairo  do 
cet  iniinoublo,  on  vortn  d'un  Litre  antiiricnr  il  la  waisio, 
sera  rojott'o,s'il  o8t  constatô  (pio  co  titro  a  t'tô  l'ait,  par  lo  AO. 
bitonr  saisi  et  insolvable,  t\  l'oppusant,  on  frande  dos  droits 
des  oréancioris;  mais  lo  jn)ioniont,  dans  co  ca.s,  luit  ciiista- 
ter  (jne  l'opposition  ost  rejott'e  parce  ([no  lo  titro  invoipu'' piir 
l'opiHtsant  est  nnl,  i\  fiinse  de  fraude,  ot  il  no  doit  ))a8  se 
borner  ù  déclarer  (pie  PopiMwant  n'a  pas  i)ronvc.  I»  s  allé- 
gations de  son  opposition.  (McGinnin  vs  CarUir,  et  Cur/in; 
opposant,  (.'.  S.  K„  ÎMontrt'al,  o(i  f-epteinbro  iSfi'),  MADcii.iîv, 
J.,  MoNK,  J.,  et  l{iamn:i.OT,  J.,  nl'orniant  le  jn^'enioiit  de  C. 
S.,  Ibervillc,  qn\  avait  rejeti'e  l'oimosition,  parce  (pio  l'oppo- 
sant n'en  avait  pas  prouvé  les  allégations,  1  L.  C.  L.  .).,  i). 
(iti,  et  18  R.  J.  R.  il,  p.  144.) 
'•  A  FIN  DE  C'ONSERVFIR.  Une  opposition  ù  lin  de  conserver 
doit  contenir  élection  de  doniicilo.  Jl  ne  sntlit  pas  do  faire 
élection  au  bureau  du  procureur,  il  faut  aussi  itHliijnor  la 
localité  ciil  ce  bureau  io-t  situé.  Si  un  opposant  se  borne  i\ 
faire  élection  au  bureau  de  son  procureur,  sans  indicpicr 
l'endroit  où  est  situé  co  bureau,  une  contestation  pourra 
être  signifiée  à  ro|)poHant  au  bureau  du  prototiotaire.  (Arta 
583 et  722  C.  P.  ( ". ).  'jAcluire  il  al.  V8.  Duvjlr,  et  Itichard, ii\^]\, 
et  (ri(( n/,  opp.  et  cont.,  C.  S.,  Montréal,  "A  octobro  lh6o| 
liAWii.DV,  J.,  1  L.  C;.  L.  J.,  p.  <.);{,  etl8  R.  J.  R.  (l,  p.  IGO). 
"  A  FIN  DE  CONSERVER  :—  Viih  Tua nsiout. 

"         A  FIN  DE  DISTRAIRE:—     "    Autouisation  maiutai.k. 
"         A    FIN    DE    DISTKAIltE.-— rW,  Saisii.;   KxwinroN   dks   im- 

MKIHI.KS. 

A  FIN  DE  DISTRAIRE:— F/rk  Vkntk. 
A  JUGEMENT:— FK<(!AMKNi)KMi:vr. 

"  "  ; —      "      ReVIEION  DEVANT  TllOIS  JU0E8. 
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ORDRE   PAR  LE  JUGE  D'OUVIIIR  LKS  PORTES  :- K-dt;  Saisie- 

RKVENDICATION. 

OUVRAGE  PAR  DEVIS  ET  MARCHE  i—F/rfe  ARomrKCTE. 
"  "  •'         :—    "     Remi'onbabiuté. 


PAIEMENT  -.—  ^^ide  Pkésomptiox. 

PAIX  PUBLIQUE  -.—  Vide  Vahaiiondaoe. 

PAROISSE.  Le  Ciiré  a  droit  (le   présider  les  assemblées  de  fabrique. 
(Senécul  et  Jorrvi  'H  liemuegard,  C  B.  R.  vu  appel,  Mont- 
réal, 1er  mars  18(iO,  Lafontaine,  J.   en  C,    Aylwin,  J., 
DuvAi-,  J.,  et  MoNDELET,  J.,  infirmant  le  jugement  de  C.  S., 
Montréal,  30  octobre   1858,  4  J.,  p.  215,  et  18  R.  J.  R.  Q., 
p.  191.) 
"         : — Vide  AvpEh. 
"         :—    "    Bedeau. 
"         : —    "    Fabrique. 

PÉREMPTION  D'INSTANCE.  La  règle  de  péremption,  qui  veut  que 
toute  instance  soit  éteinte  par  la  discontinnation  des  pro- 
cédures pendant  trois  ans,  est  absolue  ;  la  péremption  a 
lieu  lors  même  que  le  demandeur  ne  serait  pas  représenté 
par  suite  de  l'abandon  de  leur  profession  par  ses  procureurs 
pour  devenir  marchands  (arts  201.  202  et  455  C  P.  C.) 
{Nourdlt'  Cic  de  Gaz  de  la  Cité  de  Moniré(d  vs  McDonndl,  C.S., 
Montréal,  30  mai  1856,  Dav  J.,  Smith,  J.,  et  Mondelet,  J., 
3  J.,  p.  283,  et  18  R.  J.  R.  Q.,  p.  7.) 
"  D'INSTANCE.  Lorsque  les  j)arties  ont  été  trois  ans  sans  pro- 

céder dans  une  cause,  le  demandeur  interrompt  la  péremp- 
tion par  la  signification  d'un  avis  do  motion,  demandant 
qu'un  délai  lui  soit  accordé  pour  répondre  an  plaidoyer  du 
défetideur  qui  avait  été  procluit  avant  les  trois  ans,  et  une 
motion  jwur  péremption  par  le  défondeur,  faite  après  la 
signification  de  la  motion  du  'lemaudeur,  sera  rejetée  (art. 
458  C.  P.  C).  (Oilé  de  Montréal  vs  Rani>ou,C.  C,  Montréal, 
septembre  186»,  Torrance,  J.,  13  J.,  p.  2:^4,  et  18  R.  J.  R. 
Q.,  p.  166.) 
"  D'INSTANCE.   Un  défendeur  qui    n'a  pas  comparu  ijeut  de- 

mander et  obtenir  la  j^iéremption  d'instance,  et,  dans  ce  cas, 
il  peut  signer  lui-même  la  demande  en  péremption  (art.  23 
C.  P.  C),  et  faire  con.stitution  de  procureur  lors  de  la  pro- 
duction de  sa  demande  en  Cour.  La  Cour  ne  peut  prendre 
connaissance,  d'elle-même,  du  fait  que  l'avocat  du  deman- 
deur aurait  cessé  de  pratiquer  et  quitté  la  province  sans  en 
donner  avis  aux  {>arties.  La  demande  en  péremption  d'in.s- 
tance  est  indivisible  ;  en  conséquence,  s'il  y  a  plusieurs 
défendeurs  à  l'action,  un  seul  peut  demander  la  péremp- 
tion et,  s'il  l'obtient,  elle  profite  aux  autres  (arts  454,  457  et 
458  C.  P.  C.).  (Dm/  vs  Découle  et  al.,  C.  S.,  Montréal,  27  fé- 
vrier, 1868,  Bektiiei.ot,  J.,  12.1, p. 265, et  18  R.  J.  R,  Q.,  p.  3.) 

PETIT  .JURY:— rt(f(  Protédi'ke  ciumineli.e. 

PILOTE  •.—  Vide  Responhai!I1.ité. 

PLAIDOYER.  Il  est  irréguiier  défaire  un  plaidoyer  de  compensation 
et  do  iiroscription  à  une  demande  à,  laquelle  on  a  d'abord 
plaide  par  une  défense  eu  fait,  ces  plaidoyers  étant  incom- 
patibles. {Kliintt  vs.  Grenier  et  ux.,  C.  S.,  Montréal,  30  .■'fp- 
tembre  1S65,  Badoi.ev,  J.,  1  L.  C.  L.  J.,  p.  91,  et  18  R.  J.  li. 
Qm  p.  155.) 

PLAIDOYER: — ]'id(  Excki'tios  dm-atoire. 
"         : — Vide  FoRCi-i  sion. 

PONT  MUNICIPAL  :—  Vide  Pkocèh-Verbal. 
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POSSESSION  DE  MEUBLES  :—  Vide  Vente  de  meubles. 

POURSUITE  DE  LA  CAUTION  CONTRE  LE  DEBITEUR.  Une  action 
par  une  caution  contre  le  principal  oblige,  dans  la<iuelle  on 
allègue  défaut  et  négligence  de  la  part  du  défendeur  de 
payer,  tel  que  convenu  entre  lui  et  un  tiers,  certains  effets 
a  ['échéance  de  trois  mois,  et  redevance  d'une  certaine 
somme  à  ce  tiers,  sera  maintenue,  parce  que  le  demandeur, 
quoique  n'ayant  pas  allégué  la  deconliture  du  défendeur, 
•  ni  avoir  été  troublé  à  raison  du  montant  ainsi  dû,  aurait,' 
par  sa  déclaration,  montré  cause  d'action  sutlisante.  (^Vc- 
Kinnon  vs.  C'uwan,  C.  S.,  Montréal,  lîl  décembre  1864,  Beiî- 
thelot,  j.,  1.5  D.  T.  B.  C,  p.  2r>4;  14  R.  J.  Q.,  p.  54,  et  18  R. 
R.  .1.  R.  Q.,  p.  38.) 

POURSUITE  CONTRE  LA  COURONNE.  Les  tribunaux  sont  ienu.s  d.< 
prendra,  proprio  motu,  connaissance  de  rilléaalité  d'une 
poursuite  intentée  contre  la  Couronne  Hans  le  consente- 
ment de  cette  dernière,  même  si  la  Court)nno  ne  se  défen- 
dait pas.  {Fitfs  vs.  l*Ui>nel  al.,otle  Principal  ISecrétaire  (V EUit 
de  Sa  Mitjcxlé pour  le  département  de  la  gwrre,  tiers-saisi,  C. 
S.,  Montréal,  30  novembre  1868,  Toukanck,  J.,  12  J.,  p.  289, 
et  18  R.  J.  R.  Q.,  p.  M).) 

POURSUITE  ENTRE  LOCATEUR  ET  LOCATAIRE:— T/rf*' E.xi-ertisi. 

POURSUITE  SUR  TRANSPORT  NON  SIGNIFIE  -.—  Vide  Transport. 

PRESCRIPTION  PAR  LES  TIERS  -  ACQUEREURS.  Le  détenteur 
d'un  immeuble,  qui  est  poursuivi  par  une  actioii  hypfjthé- 
caire,  ne  peut  invoquer  la  prescription  de  dix  ans  (art.  2251 
C.  C),  s'il  est  héritier  du  débiteur  de  la  créance  pour  laquelle 
il  est  poursuivi.  (lierlfui  t  vs.  De.a!>e  et  al.,  C.  S  ,  Montréal, 
9  juillet  l;;t58,  Monk,  ,T.,  12  .1.,  p.  335,  et  IS  R.  J.  R.  Q.,p.  95.) 

PRESCRIPTION  -.—  Vidr  Asscranck  cont.sh  l'incendie. 

PRESOMPriON.  Le  propriétaire  qui  par  contrat  a  fait  construire  une 
maison  sur  son  immeuble,  n'est  pas  tenu,  en  payant  la 
balance  du  prix  du  contrat  à  l'entrepreneur,  de  réserver, 
pour  pouvoir  l'exercer,  son  recours  contre  ce  dernier,  pour 
des  vices  qu'il  prétend  exister  dans  la  construction  de  cette 
maison,  vu  qu'il  n'est  pas  présumé  avoir  renoncé  à  sou 
recours,  et  qu'il  peut  l'exercer  après  avoir  nayé,  sans  cette 
réserve.  (FiliatreaHlt\a  McNaughton,  C.  S.,  Nlontréal,  30  juin 
1865,  Baihjley.J.,  1  L.C.  L.  J.,p.  63,  et  18  R.  J.  R.  Q.,p.  127.) 
"  Si  une  partie  détient  la  preuve  par  laquelle  lu  nature  véritable 
des  faits  dans  la  cause  serait  constatée,  il  y  a  présomption 
contre  cette  partie.  Si  on  prouve  qu'une  personne  a  détruit 
un  écrit,  on  présume  que  si  la  vérité  avait  été  i)rouvée,  elle 
eût  été  contre  son  intérêt,  et  on  attribue  sa  conduite  à  sa 
connaissance  de  cette  circonstance,  mais  si  on  ne  peut  se 
procurer  d'écrit,  alors  la  présomption  n'existe  pas.  Tons  les 
jours  les  juges  donnent  instruction  aux  jurés  de  présumer 
certaines  choses,  non  «luant  à  ce  qui  regarde  toute  la  cause, 
mais  quant  à  ce  (jui  concerne  certaines  régularités  ou  irré- 
gularités. [Baiik  of  Britinh  \orth  Amtricd  vs  Torruvee  it  al , 
C.  S.,  Montréal,  31  décembre  1868,  Mackav,  .1.,  18  R.  J.  II. 
Q.,p.  71,  etc.  B.  R.  enapiiel,  Montréal,  10  mars  1871,opini(r:i 
do  Badglkv,  .1.,  18  R.  J.  R.  Q.,  p.  86.) 
"  i-VideB.i.siiVK. 
"  : —    "    Chose  jugée. 

"         : —     "    Mi:r  mitoyen. 

PRÊTE-NOM  :—y>de  Cai-ias. 

PREUVE.  Dans  une  poursuite  endommages  pour  propos  diffamatoire  , 
le  défendeur,  qui  a  phiidé  par  une  défense  en  fait,  peut 
demander  aux  témoins  ^lii  sont  produits  contre  lui  par  le 
demandeur  pour  prou.er  let    propos  qu'on   lui   reproche, 
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s'ils  n'ont  pas  entendu  répéter  les  mêmes  propos  avant  de 
les  avoir  entendu  ré|)éter  par  le  défendeur  et,  ce,  dans  le  but 
de  niitiger  les  dommages.  (Fonrnier  vs  Norcmi  et  ux.,  C.  S., 
Montréal,  1  décembre  1868,  Toukance,  J.,  12  J.,  p.  342,  et  18 
R.  J.  K.  Q.,  p.  103.) 
PREUVE.  Dans  une  poursuite  pénale,  contre  une  personne  aj^ant  une 
licence  de  boutique  pour  vendre  des  li(jueur8  spirilueuses, 
mais  qui  n'en  a  pas  pour  tenir  une  maison  d'entretien 
public,  ])our  avoir  vendu  des  liqueurs  en  quantité  moindre 
que  troif*  demiards  (S.  R.  li.  C.  ilo  18(il,  ch.  (i,  soc.  32),  il 
n'est  pas  nécessaire,  pour  prouver  l'offense,  de  produire 
comme  témoin  la  personne  (jui  a  aciieté  la  liqueur;  il 
suliit  de  produire  comme  témoin  une  personne  qui  a  été 
présente  à  la  vente  (art.  12(14  i\  V.).  (ThvmpKon  et  Dur7)ford, 
C  C,  en  appel  sous  le  Statut  du  Canada  de  1804,  27-28  Vict., 
ch.  18,  sec.  49,  Montréal,  10  septembre  1808,  Mackav,  J., 
12  J.,  p.  285,  et  18  R.  J.  H.  Q.,  p.  26.) 

"  La  me.  84  du  ch.  17  dos  S.  R.  C.  de  1859  était  en  ces  termes  ; 
''Si  des  effets  sont  saisis  faute  de  paiement  des  droits,  ou 
pour  tonte  autre  cause  de  confiscatinn;  ou  si  une  poursuite 
est  intentée  pour  recouvrer  une  pénalité  ou  confiscation  en 
vertu  du  présentacte  ou  de  toute  autre  loi  se  rattachant  aux 
douanes;  ets'il  s'élèvedes  doutes  relativement  ù  la  question 
de  savoir,  si  les  droits  ont  été  payés  sur  lesdits  effets,  ou 
s'ils  ont  été  légalement  importés,  ou  légalement  chargés  ou 
exportés,  ou  s'il  a  été  fait  aucune  autre  chose  pour  prévenir 
la  confiscation  et  éviter  la  pénalité,  la  preuve  du  fait 
retombera  sur  le  propriétaire  ou  le  réclamant  desdits  effets, 
et  non  sur  l'officier  qui  a  saisi  et  arrêté  ces  effets,  ni  sur  la 
partie  qui  a  intenté  la  poursuite."  Il  a  été  jugé,  sous  ces 
dispositions,  que,  sur  une  saisie  d'effets  faute  de  paiement 
des  droits  de  douane,  faite  à  la  j^ursuite  du  Procureur 
Général,  le  propriétaire  réclamant  lesdits  effets  saisis 
est  tenu  de  faire  la  preuve  que  les  effets  qu'il  réclame  ne 
sont  pas  sujets  aux  droits  de  douane,  et  que,  si  aucune  des 
parties  ne  fait  de  preuve  dans  la  cause,  les  effets  seront 
cojifisqués.  (Iiot^is(ei7i  et  Dorion,  Procureur  Général,  V.  B.  R. 
en  appel,  ^lontréal,  9  décembre  1865,  Avi.wix,  J.,MEni:njTH, 
J.,  DiuiMVoxn,  J.,  et  Mondki.kt,  J.,  1  L.  C.  L.  J.,  p.  85,  et  18 
R.  J.U.  Q.,p.  152.) 

"  Le  débiteur  qui  a  t'-té  arrêté  sur  capioif  et  qui  a  fourni   cau- 

tionnement au  shérif  (art.  828  C.  P.  C.  )  qu'il  fournirait  un 
cautionnement  qu'il  ne  laisserait  pas  la  province  (art.  824 
C.  P.  C),  ne  peut  faire  la  preuve,  qu'il  a  ainsi  fourni  le  cau- 
tionnement qu'il  ne  laisserait  pas  la  province,  en  produi- 
sant un  certificat  du  protonotaire  constatant  qu'il  a  fourni 
tel  cautionnement  ;  il  doit  produire  une  copie  du  (lautionne- 
mont  même,  ce  qui  est  la  meilleure  preuve  (art.  1204  C.  (.'.). 
{Mil/tr  vs.  Frrricr,  C.  S.,  Montréal,  0  juillet  1807,  Monk,  .1., 
3  L.  C.  L.  .T.,  p.  17,  et  18  R.  J.  H.  Q.,  p.  420.) 

"  Le  statut  de  droit  commun  ayant  spécialement  décrété  que 

l'épouse  ne  devra  pas  être  témoin  pour  ou  contre  son  époux, 
la  femme  du  failli  ne  peutétre  citée  comme  témoi.i  relative- 
ment aux  affaires  <le  son  mari,  nonobstant  le  ^4  de  la  sec. 
10  lie  la  loi  des  Faillites  de  1804,  ch.  17  des  Statuts  du  ('a- 
nada,  27  et  28  Vict.,  leijuel  décrète  (j'ie  :  "T'iute  autre  |)cr- 
sonne  que  l'on  croit  en  possession  do  renseignements  il 
l'égard  (h's  biens  ou  oHets  du  failli  pourra  aussi  être  inter- 
rogéerie  teni|)S  il  autre  sur  sormiuit,  (hn'ant  le  juge,  (|uant  à 
tels  l)iens  ou  effets,  sur  un  oivlro  du  juge  à  cet  égard,  ordre 
que  le  juge  pourra  accorder  sur  reqiuHe  donnant  de  bonnes 
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raisons  pour  tel  ordre,  sans  avis  au  failli  ou  à  la  personne 
devant  Sire  ainsi  interrogée."  (Affaire  de  i-Vron,  failli,  C. 
8.,  Montréal,  31  octobre  18C5,  Bapgi.kv,  J.,  10  J.,  p.  111; 
1  L.  C.  L.  J.,  p.  99;  15  R.  J.  R.  Q.,p.  67,  et  18  R.  J.  R.  Q., 
p.  12.) 
PREUVE  •.—  Vide  Action  pétitoirb. 
"    Banquk. 

"      AuniTEUB. 

"    Cai'ias. 

"    Faux, 

"    mukmitoykn. 

"       PnÉSOMrTION. 

DES  LETTRES  DE  CHANGE,  BILLETS,  ETC.  Lasoc.  8G 
du  cil.  83  des  S.  R.  B.  C.  de  1861,  intitulé  :  "  Acte  concer- 
nant la  procédure  ordinaire  dans  la  Cour  Supérieure  ot  la 
Cour  de  Circuit,"  se  lisait  ainsi  qu'il  suit:  "  Si  dans  une  ac- 
tion sur  lettre  de  change  ou  billet  négociable,  cédulo,  chèque, 
écrit  ou  promesse,  ou  autre  acte  ou  marché  par  écrit  sous 
seini;  privé,  le  défendeur  fait  défaut,  ou  si  pour  toute  autre  rai- 
son le  demandeur  se  trouve  avoir  droit  de  procéder  rx  parle, 
alors  telle  lettre  de  change  on  billet,  chèque,  i)romesso,  acte, 
ou  marché,  ot  toute  signature,  ot  écriture  sur  icenx  seront 
préi'umés  vrais  sans  en  faire  la  preuve,  et  jugement  |X)urra 
être  rendu  en  conséquence  :  2.  Si  dans  toute  telle  action  un 
défendeur  nie  sa  signature,  ou  toute  autre  signature  ou  écri- 
ture sur  telle  lettre  de  change,  billet  ou  écrit,  cédule,  chèque, 
l)romesso,  acte  ou  marché  sous  seing  privé  ou  la  vérité  do 
tel  document  ou  do  partie  d'icelui,  on  que  le  protêt,  avis  et 
signification  d'icelui  (si  le  demandeur  allègue  qu'il  on  a  été 
fait)  aient  été  régulièrement  faits — que  cette  dénégation  soit 
faite  en  plaidant  la  dénégation  générale  ou  dans  d'autres 
jdaidoyers,  tels  document  ot  signature  seront  néanmoiuH 
présumés  vrais,  et  tel  protêt,  avis  et  signification  seront  con- 
sidérés comme  ayant  été  régulièrement  faits,  à  moins  qu'a- 
vec tel  plaidoyer  il  no  soit  produit  un  aflidavit  dudit  défen- 
deur ou  de  quelque  jiersonne  agissant  comme  son  agent  ou 
conunis  et  connaissant  les  faits  en  telle  qualité,  à  l'effet  que 
tel  document  ou  certaine  partie  importante  d'icelui  n'est  pas 
vrai  ;  ou  que  sa  signature  ou  celle  de  (juelqn'autre  per..^..ne 
oi)po?ée  audit  document  est  contrefaite,  ou  que  tel  protêt, 
avis  et  signification  n'ont  pas  été  régulièrement  faits  et  en 
quoi  la  i)rétendue  irrégularité  consiste."  Il  a  été  jugé,  sous 
ces  dispositions,  que  la  présomption  de  la  vérité  d'un  billot 
promissoire  cesse  du  moment  que  le  défendeur  la  contredit 

fiar  son  allîdavit,  et  que,  dans  ce  cas,  le  demandeur  doit  faire 
a  preuve  de  la  vérité  du  billet.  {Dorwin  et  al.  et  Thompson, 
C.  B.  R.  en  appel,  Montréal,  9  septembre  1869,  Duval,  J. 
en  C,  Caron,  TI.,  Diîummoxd,  .T.,  Baixîi,ky,  .T.,  et  Monk,  .1., 
infirmant  le  jugement  de  C  S.,  Montréal  28  noveml)ro  1867, 
MoNDKi.KT.  .r.,  13  .1,,  p.  262  ;  ti  L.  C.  L.  J.,  p.  130,  et  18  R. 
J.  R.  Q.,p.  450.) 

TESTIMC'UALE.  Le  tuteur,  qui  poursuit  le  recouvrement 
d'une  obligation  due  àsonjnip.ile,  ne  peut,  examiné  comme 
témoin,  faire  ])reuve  contre  l'obligation,  quant  à  la  considé- 
ration de  cette  obligation,  le  tuteur  n'étant  qu'un  témoin 
ordinaire.  {Muhoney  et  Howky  et  al.,  C  B.  R.  en  appel, 
Montréal,  G  juin  1865,  Duval,  J.  en  C,  Avi.win,  J.,  Mere- 
lUTH,  .T.,  Drummoni),  .T.,et  Monoei-et,  J.,  confirmant  le  juge- 
ment de  la  cour  do  première  instance,  1  L.  C.  L.  J.,  p.  32, 
et  18  R.  J.  R.  Q.,  p.  109.) 

TESTIMONIALE,  On   peut  prouver  par  témoin  que  le  por- 
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teur  d'un  billet  promissoire  excédant  $50.00,  a  donné,  au 
prometteur  de  ce  billet,  un  délai  additionnel  après  l'é- 
chéance. {Eastman  vs.  Rolland,  CC,  Brome,  26  janvier  1867, 
Johnson,  J.,  2  L.  C.  L.  J.,  p.  216,  et  18  R.  J.  K.  Q.  p.  .179.) 

PREUVE  TESTIMONIALE.  Pour  interpréter  une  dipposition  testa- 
mentaire contenant  un  legs,  on  i^ut,  sour  le  droit  français, 
faire  entendre  des  témoins  qui  déposent  de  ce  que  le  testa- 
teur leur  aurait  dit  au  sujet  de  ce  legs  avant  de  faire  son 
testament.  {Clément  et  al.  vs.  Leduc,  C.  S.,  Montréal,  30 
novembre  1865,  Badoley,  .T.,  1  T..  C.  L.  J.,  p.  08,  et  18  R.  J. 
R.  Q.,p.  177.) 

PRIVILEGE.  Le  vendeur  de  matériaux  pour  être  employés  à  la  cons- 
truction d'un  vaisseau,  n'a  pas  de  recours  contre  l'acheteur 
de  ce  vaisseau,  qui  a  fait  des  avances  considérables  pour 
le  construire,  et  qui  s'en  est  fait  passer  un  titre  par  le  cons- 
tructeur. {Freer  vt  al,  et  Maguire  et  al.,  C.  B.  II.  en  appel, 
Québec,  19  septembre  1866,  Duval,  J.  en  C,  Merhoith,  J., 
Dbdmmond,  j.,  et  Monuelet,  J.,  infirmant  le  jugement  de 
C.  C,  Montréal,  31  mai  1865,  2  L.  C.  L.  J.,  p.  104,  et  18  R. 
J.  R.  Q.,  p.  272.) 
"  :— FirfpGAGE. 
•*         : —    "    Solidarité. 

PRIVILEGE  SUR  LES  IMMEUBLES.  En  matière  de  privilège  sur  les 
immeubles,  len  déjiensercourus  pour  le  recouvrement  d'une 
créance  sont  mis  en  ordre  avec  le  principal  de  la  créance. 
[Boucher  et  Latotir  et  al.,  C.  B.  R.  en  a])pel,  Montréal,  1  sep- 
tembre 1852,  opinion  de  Lafontaine,  J.  en  C,  6  J.,  p.  269,  et 
lOR.  J,  R.  Q.,p.348). 

PROCEDURE.  Celui  qui  demande,  dans  une  action,  la  nullité  d'un  acte, 
doit  mettre  des  conclurions  à  cet  effet  dans  la  déclaration. 
{Leprohon  vs.  McDonald  et  al.,  C.  S.,  Montréal,  5  octobre 
1867,  Monk,  j  ,  3  L.  C.  L.  J.,  p.  142,  et  18  R.  J.  R.  Q.,  p.  471.) 
"  Dans  une  action  pour  contraindre  le  défendeur  à  enlever  des 
boîtes  qu'il  a  placées  dans  ime  ruelle  où  le  demandeur  a 
droit  comme  lui,  et  que,  par  là,  il  obstrue,  si  le  demandeur 
dit,  dans  sa  déclaration,  que  le  défendeur  n'a  pas  le  droit 
d'ainsi  obstruer  la  ruelle,  au  lieu  de  dire  qu'il  n'en  avait  piJS 
le  droit  au  temps  où  il  l'obstruait, son  action  pourra  être  re- 
jetée sur  défenje  en  droit,  vu  qu'il  aurait  dû  dire  que  le  dé- 
fendeur n'avait  pas,  au  moment  où  il  a  fait  les  obstructions, 
le  droit  de  les  faire,  et  qu'il  n'allègue  l'absence  de  droit  que 
pour  le  temps  présent.  (Stephe7is  vs  Hovkhif,  C.  S.,  Montréal, 
31  octobre  1865,  Badgley,  J.,  1  L.  C.  L.  J.,  p.  93,  et  18  R.  .7. 
Q.,  p.  161.) 
"  Dans  une  poursuite  en  nullité  d'acte  pour  cause  de  fraude, 
le  défaut  de  mise  en  cause  de  quelque  partie  à  l'acte  ne 
peut  pas  être  invoqué  comme  moyen  de  fond  tendant  à 
faire  rejeter  la  demande.  La  partie  qui  l'invoque  ne  jieut 
que  demander  à  l'autre  partie  de  mettre  en  cause  celui  dont 
l'absence  paraît  préjudiciable  A  l'adjudication  sur  le  litige, 
ou  elle  peut  le  mettre  en  cause  elle-même.  Dans  le  pre- 
mier cas,  faute  par  l'autre  partie,  et  c'est  ordinairement  au 
demandeur  qu'incombe  ce  tlevoir,  île  mettre  en  cause  les 
intéressés,  elle  est  déboutée  pour  le  présent,  mais  jamais 
définitivement.  Ce  moyen  ne  peut  être  invoqué  que  par  une 
partie  intéressée  à  voiren  cause  ceux  dont  elle  reproche  l'ab- 
sence à  la  partie  adverse.  Autrement,  elleexcipe  clairement 
du  droit  d'autrui.  Il  est  de  principe  que,  régulièrement,  toutes 
les  parties  à  un  acte,  dont  on  demande  la  rescision,  doivent 
être  mises  en  cause  sur  la  demande,  mais  ceci  s'entend  des 
parties  dont  les  droits  peuvent  être  aflfectée,  à  leur  préju- 
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dine,  par  le  jugement,  ou  dont  la  présence  est  néreasaire  à 
celle  qui  ee  plaint  de  Hon  abtience  pour  faire  valoir  les  hiens  ; 
ainsi,  il  n'eut  pas  nécessaire  de  mettre  en  cause  le  créancier 
hypothécaire  sur  un  immeuble,  dans  une  action  pour  an- 
nuler une  vente  de  cet  immeuble,  si  l'hypotlièque  a  été 
consentie  par  le  vendeur,  parce  que  les  droits  du  créancier 
ne  sont  pas  afl'ectés  par  le  justement.  {Guyon  dit  Ltmoine  et 
Lionaifi,  V.  B.  R.  en  apptM,  Montréal,  10  décembre  1870, 
opinion  de  Lokanqkr,  J.,  18  R.  J.  R.Q.,  p.  338.) 
PROCEDURE.  La  Cour  du  Banc  de  la  Reine,  en  appel,  n'a  pas  d'autorité 
pour  ordonner  qu'une  jmrtie  du  dossier  d'une  cause  jugée 
par  elle,  ne  sera  pas  imprimée  dans  le  dossier  préparé  pour 
le  Conseil  Privé'.  C'est  un  Conseil  Privé  qu'on  doits'adresstT 
pour  cela.  (Limome  et  Lionuis,  C.  B.  R.  en  apj>el.  Montréal, 
9  mars  1871,  Duval,  .T.  en  C,  Caron,  J.,  BADCii-KY,  .T..  et 
LoRANGEK,  J.  ad  hoc,  U  J.,  p.  99  ;  2  L.  R.,  p.  733  ;  4  R^  L., 
p.  70,  et  18  R.  J.  R.  Q.,  p.  292.) 

"  La  demande,  dans  une  déclaration,  de  condamnation  au  paie- 
ment d'une  somme  d'argent, doit  mentionner  cette  somme 
en  lettres  et  non  en  chiffres;  si  la  somme  n'est  exprimée 
qu'en  chiffr<8,  la  demande  sera  rejett'e  sur  exception  â  la 
forme.  (Rivet  vs.  PoisKon,  C.  C,  Arthabaska,  11  novembre 
1861,  Stitart.  j.,  11  D.  T.  B.  C.,  p.  493;  10  R.  J.  R.  Q.,  p. 
108,  et  18  R.  J.  R.  Q.,p.  23.) 

"  La  partie,  coUoquée  par  un  rapport  de  distribution  et  affectée 
par  une  contestation  du  rapport  ou  de  l'ordre,  a  droit  de 
iîomparaître  et  de  produire  une  réj)onse  par  écrit  à  la  con- 
testation, et,  si  elle  comparaît  par  procureur,  elle  ne  peut 
être  déclarée  en  défaut  et  forclose  qu'après  demande  du 
contestant  de  répondre  à,  la  contestation  (arts  744  et  748  C. 
P.  C).  Bien  que  l'article  744  C.  P.  C.  déclare  que  "  lacon- 
te.station  du  rapport  ou  de  l'ordre  peut  être  inscrite  de  suite 
sur  le  TÙle  pour  audition,  aprùs  avis  donné  aux  parties  in- 
téressées, sans  qu'il  soit  besoin  de  réponse  par  écrit  à  cette 
contestation,"  il  n'a  pas  i'effdt  de  priver  la  partie  colloquée 
du  droit  de  répondre  à  la  contestation,  si  elle  le  juge  à 
propos.  Lorsque  la  partie,  colloquée  et  affectée  par  la  con- 
testation de  l'ordre,  comparaît  par  procureur  sur  la  contes- 
tation, l'inscription  de  la  contestation  pour  audition  au 
mérite  par  la  contestant  doit  être  signifiée  au  procureur  de 
cette  partie.  {l'acaud  xs.Richard,  C. S., Montréal,22  ;^eptcmbro 
18()8,  ToRRANCK,  J.,  12  J.,  p.  278,  et  18  R.  J.  K.  Q.,  p.  18.) 

"  Le  tribunal  peut  restreindre  les  conclusions  de  la  demande  et 
n'en  accorder  qu'une  partie.  Ainsi,  si  le  demandeur  demande 

'  les  intérêts  composés,  la  co'ir  pourra  rejeter  cette  partie  do 

la  demande  relative  aux  intérêts  composés,  et  n'accorder  que 
des  intérêts  simples  (art.  17  C.  P.  V.).(Diomii'  état,  et  Valleau 
et  rtZ.,C.  B.  R.  en  appel,  19  septembre  1868,  Dvval,  J.  en  C, 
AvRwiN,  J.,  Mkredith,  .t.,  Drimmoni),  j.,  et  Monoelet,  J., 
2  L.  C.  L.  J.,  p.  112,  et  18  R.  J.  R.  Q.,  p.  278.) 

"  Lorsque  le  bref  de  sommation  contient  une  demande  de  con- 

damnation aux  frais,  il  n'est  pas  nécessaire  qu'il  y  ait  des 
conclusions  à  cet  effet  dans  la  déclaration  (art.  50  C.  P.  C). 
{Sinuird  vs.  Roy,  V.  C,  Québec,  septembre  1868,  Meredith, 
J.,  4  L.  C.  L.  .T.,  p.  93,  et  18  R.  J.  R.  Q.,  p.  516.) 

"  Lorsqu'un  demandeur  obtient  la  permission  d'amender  sa 
déclaration,  il  doit  faire  l'amendement  sur  la  déclaration 
même  et  en  donner  avis  au  défendeur,  et  demander  il  ce 
dernier  s'il  entend  plaider  à  la  déclaration  telle  qu'amendée, 
vu  que  c'est  le  droit  du  défendeur  de  plaider,  s'il  le  juge  à 
propos.  (Arts  53  et  117  C.  P.  C).  (Cournoyer  vs.  Tourqu'm  dit 
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Lévfilli,  C.  8.  R.,  Montréal,  80  décembre  1865,  Baikh^ct,  J., 
'  Bektiiici-ot,  .t.,  et  Monk,  J.,  1  L.  C.  L.  J.,  p.  110,  et  18  R.  J. 

R.  Q.,  p.  186.) 
PROCEDURE.  Lorsqn'iiiio  partie  a  inscrit  une  canpe  généralement  au 
mérite,  elle  ne  peut  ensuite,  lorsque  jugement  a  été  rendu 
sur  son  inscription,  demander  f]ue  la  cause  no  soit  consi- 
dén'e  conirie  ayant  été  décidée  que  sur  partie  seulementdo 
lu  contestation.  Œatliav  \s  K<ith(tn,V.ii.li.,  Montréal,  30 
novembre  1865,  lÎMHii.EY,  J.,  Bkkthki.ot,  J.,  et  Monk  J., 
1  L.  C.  L.  J.,  )).  107,  et  18  R.  J.  R.  Q.,  j,.  182.) 

"  Si  une  fille  séduite  fait  une  convention  avec  son  séducteur, 
par  huiuello  elle  abandonne  son  recours  en  dom'nages 
contre  lui,  à  la  condition  que  ce  dernier  lui  paie  Ç6  par 
mois  jus(iu'à  ce  que  l'enfiint  qui  lui  est  né  ait  atteint  l'Age 
de  sept  ans,  et  ensuite  le  poursuit  pour  une  somme  plus 
élevée,  alléguant  qu'après  avoir  payé  pendant  quelques 
mois  il  a  cessé  depuis  de  faire  aucun  paiement,  elle  doit 
demander  la  nullité  du  premier  contrat, et,  si  elle  ne  de- 
mande pas  cette  nullité,  son  action  sera  rejetée  sur  défense 
en  droit,  sauf  à  atnender  sa  déclaration  avec  la  j)ermission 
du  tribunal.  (Goiigli  vs  Greores,  O.S.,  Montréal,  SI  octobre 
1865,  13AU(ii.KV,  J.,  1  L.  C.  L.  J.,  p.  93,  et  18  R.  J.  R.  (l, 
J).  162.) 

"  Une  comparution,  j)roduite  par  un  procureur  ad  litem  pour  le 
défendeur,  jieut  être  rejetée  du  dossier  par  un  juge  en 
chambre,  sans  qu'il  soit  donné  d'avis  au  défendeur,  si  cette 
coiiijnirution  n'a  pas  été  signifié  ati  demandeur.  {Durcrnoy 
vs.  Corporation  dr  la  paroinnc  de  Sahtt- lîarlhikmy ,  C.  S.  en 
cliambre,  6  septembre  J865,  Monk,  J.,1  L.  C.  L.  J.,  p.  108, 
18  R.  J    K.  Q.,  p.  183.) 

'«  Une  exception  à  la  forme,  alléguar  que  le  rapport  de  l'bnis- 
sier  constatant  l'assignation  est  .lUx,  n'est  jjas  irréguliùre, 
jiarce  qu'elle  ne  serait  pas  accompagnée  de  l'inscription  de 
faux  requise  j^our  contester  la  vérité  de  ce  rapport;  l'ex- 
ception à  la  forme  pnuvant  être  produite  d'abord  pour  faire 
la  base  de  l'inscription  de  faux  qui  serait  faite  ensuite. 
{lr\»h  vs.  Jlrovn,  C.  S.,  I^fontréal,  30  déccnd)re  1865,  Bkutue- 
i.or,  .1.,  1  L.  C.  L.  .T.,  p.  111,  et  18  R.  J.  R.  Q.,  p.  188). 

—  l'/fic  Action  KN  r.oKXA(iic. 
Action  quitam. 
Amendement. 

15lI,I.10T  rUOMISSOIRE. 

(Cession  de  iukns. 
Désistement. 
Droits  litigieux. 

EnQI  ETE. 

Exception  dilatoire. 

FbMMK  MAUIÉH. 

—  "  Forclusion. 

—  "  Forclusion  iw.  vi. aider. 

—  "  Fraude. 

—  "  IIaueas  Cori'us. 

—  "      INSCUH'TION. 

—  "  Intervention. 

—  "  Plaidoyer. 

—  '  Procureur  ad  litem, 

—  '•  Rente  viacère. 

—  "  Rei'rise  d'instance. 

—  "  Révision  devant  trois  JU(iE8. 

—  "  Saisie-Arrêt  avant  .JUGEMENT. 

—  "  Société. 
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PROCÉDURE  :—Vidc  SruRodATioN. 
:—    "    TÉMOIN. 
:—    "     Ventk. 

•'  : —    "    Vkntk  I)k  dkoits  i.itkuki'x. 

"  CRIMINKLLE.  La  din-luration  faite  par  le  jury,  avant  tle 
rendre  8on  verdict,  ((u'un  uapier-nonvellen  (^oiiinientaiit  la 
preiivp  leur  a  ''lé  comniuniqué,  ne  doit  pas  ùtni  entn'e  dans 
les  réjiistros  de  la  (.(tiir.  (L<i  Riinc  vk.  Xolinmi,  (.'.  \i.  K.,  au 
criminel,  Montréal,  22  avril  ISOS,  4  L.  C.  L.  J.,  p.  41, et  18  H. 
J.  R.  Q.,  p.  41)».) 

"  CRIMINELLK.  Lorsque, dans  nn  procùs  criminel  ponr  félonie, 
la  Couronne,  sur  le  premier  appel  du  jielil  jury,  a  demandé 
qu'un  des  jurés  appelés  he  tienîie  à  l'écart,  elle  pourra  do 
nouveau,  sur  lui  second  ap])el,  demander  (pie  W.  niémo  juré 
80  tienne  ù,  l'écart  jusqu'à  ce  que  le  tableau  soit  épuisa,  et 
elle  n'est  pas  tenue  d(ï  récuser  pour  cause  et  de  donner  des 
raisons  au  second  api)el,  s'il  y  a  encore  des  jurés  pour  for- 


mer le  tableau  (pii  doit  faire  le  prcx-ès.  {La  Itthiv  vs.  Lu' 

Il  ajuiel,  ^lontréi'l,  ir 
VAL,  J.  en  C,  (  AKON,  J.,  Dm  MMOM), .T.,  dissident,  Baihm.ky ,.I ., 


r()m}ir,  {'.  J').  K.  en  ainiel,  ^lontréi'f,  10  septembre  IHfJi),  Dii- 


et  MoNK,  .T.,  confirmant  le  ju(iement  de  ('.  B.  R.,  an  crimi- 
nel, Montréal,  5  iuilleL  ISOO,  Mackay,  J.,  13  J.,  p.  LT)!),  et  18 
R.  J.  R.  Q.,  p.  505.) 
CRIMINELLK:— V'(d.'  Conviction. 
"         RELATIVE  AUX  CORPORATIONS  MUNICIPALES  :—Vu!e 

Al'PKL. 

"         RELATIVE  AUX  CORPORATIONS  ET  AUX  FONCTIONS 
PUBLIQUES:— VWc  Mandamiîs. 
PI10C1<:S  CRIMINEL  :—r/rf<;  Misk  a  l'écart  pks  .iirés. 

"  PAR  JURY.  La  réponse  des  jurés  à  une  question  qui  leur  est 

jiosée,  j)ar  laquelle  ils  déclarent  (ju'ils  sont  d'oi)inioii  etc., 
équivaut  à  une  afiirmation  positive  de  leur  iiart  du  fait 
qui  leur  est  demandé.  {TurriDue  it  al.  et  l'iuik  of  lliilish 
S'orlh  America,  C.B.  H.  en  appel,  Moniréd,  10  mars  1H71, 
DcvAi.,  J.en  C.,Cauon,  J.,Diummoni),.L,  dissident,  Badoi-lv, 
.L,  et  MoNK,  .L,  dissident,  confirmanl  lejufjtement  de  C.  S., 
Montréal,  31  décembre  1868,  Mackay,  .T.,  12  J.,  p.  235  ;  15  J., 
p.  1G9  ;  17  J.,  p.  185  ;  2  R.  L.,  p.  734  ;  4  R.  L.,  p.  r.48  ;  5  L.  R., 
P.  C.  A.,  p.  24G,  et  18  R.  J.  R.  Q.,  pp.  65  et  75.) 

•'  Lorscpie,  dans  une  action  f)our  recouvrer  le  montant  d'une 

assurance  contre  l'incendie,  on  poKO  au  jury,  relativcinenl  à 
une  clause  de  lu  police  qui  oblige  l'assuré  à  fournir  il  l'aHsii- 
reur,  dans  un  délai  déterminé,  un  état  détaillé  de  sa  perte, 
la  question  suivante  :  "L'assuré  a-t-il,  dans  le  délai  requis, 
donné  avis  à  la  com|)agnie  et  fourni,  sous  sormonl,  un  état 
donnant  le  détail  de  sa  perte,  et  olfert  toute  information  à 
la  comiiajinie,  et  demandé  le  i)aienient  du  montant  de 
l'assurance?"  la  réponse  suivante:  "Nous  considérons 
la  réclamation  faite,  mais  non  on  bonne  forme,"  j)eut  être 
donnée  par  le  jury,  et  les  derniers  mot^»,  "  mais  non  en 
bonne  forme",  ne  stu'ont  pas  rejetés  sur  motion,  mais  la 
demande  devra  être  déboutée  sur  motion  de  la  compat^nie 
d'assurance  [lour  ju^rement  en  sa  faveur,  |)arce  <)ue  les 
réponses  du  jury  n'ont  jias  soutenu  les  alléjçués  de  la  décla- 
ration et  qu'elles  ont  soutenu  le  i)laidoyerde  la  compagnie, 
vu  que  le  jury  constate  (pie  la  ilemande  n'a  pas  été  faite 
régul.èrement.  (The  Qncni  Iiiunninct'  Comiiavy  of  Lin  rpool 
(1)1(1  JmikIoii  vs  Wi(/ginn,L'.  S.,  Montréal,  28  novembre  1807, 
P.i  iniiui.or,  .L,  3  L!  C.  L  .1.,  p.  128  ;  13  J.,  p.  141,  et  18  R. ,). 
R.  Q.,  p.  441.) 

"         Lorsque  le  verdict  d'un  jury  est  incertain,  la  Cour  no  jwut 
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prononcer  un  jn>j;ement  sur  ce  verdict,  mais  elle  doit  or- 
donner un  nouveau  procès,  si  un  nouveiiu  procès  lui  est 
<Jenianil6.  {Bank  of  Britinh  Norlh  Anuria^  vs  Torrauce  et  al., 
(',  S.,  Montréal,  ;5i  décembre  1868,  Maokav,  J.,  18  II.  J.li. 
Q.,  p.  7ô.) 
PROCES  PAR  JUUY.  Si  le  verdict  du  jury  en  faveur  d'une  partie  est 
contraire  à  la  preuve,  la  partie  adverse  ne  peut  obtenir  ju- 
gement nonobstimt  le  verdict,  pww.e  (pi'il  est  contraire  il  la 
prouve,  mais  elle  doit,  dans  ce  cas,  demander  un  nouveau 
procès,  {liavh  of  Jiriti/ili  North  Auurira  vs  Tornutci'  <t  al., 
C.  8.,  Montréal,"  31  décembre  18()8,  Maokay,  J.,  18  U.  .1.  li. 
il,  p.  75.) 

"  Sur  une  motion  pour  jugement  suivant  le  verdict,  la  preuve 
est  constatée  par  le  verdict  du  jury,  et  ce  n'est  que  sur 
motion  pour  nouveau  procès  que  la  Cour  peut  avoir  recours 
au  dossier  pour  constater  si  la  [«"euve  justifie  le  verdi(!t. 
(Torrancc  étal,  et  Banh  of  Brit'u'li  Sorth  America,  C.  B  11, 
en  appel,  Montréal,  10  mars  1871,  opinion  de  BAïKii.i-.v,  J. 
18  R.  J.  R.  Q.,  p.  85.) 

♦'  Une  motion  pour  jugement  nonobstant  le  verdict  (arts  422  et 
433  C.  P.  C.)  ei-t  de  la  nature  d'une  défense  ou  droit  aux 
allégatiouH  de  la  partie  en  faveur  de  laquelle  le  verdict  a 
été  rendu.  Cette  défense  admet  nécessairement  les  faits  allé- 
gués et  constatés  pnr  le  verdict,  et  soumet,  conmie  question 
légale,  si  (^es  allégations  constatent  un  bon  droit  eu  faveur 
de  celui  qui  a  eu  le  verdict.  Un  jugement  pour  une  partie, 
nonobstant  le  verdict,  ne  lioit  être  rendu  que  dans  un  cas 
trè>^  clair.  (Torruncr  et  al.  et  Bavk  of  Bntixh  Norlh  America, 
C.  B.  R.  eu  appel,  Montréal,  10  Mars  1871,  opinion  de  Bad- 
Gi.EY,  J.,  18  H.  J.  R.  Q.,p.  83.) 

"  Une  i)ersonne  fit  un  billot  j)romis.-oire  en  faveur  d'une  autre. 
Cette  dernière  forgea  un  billet  semblable  et  le  transporta  à 
un  tiers.  Le  sons(îriptour  du  premier  billet,  croyant  que  ce 
tiers  était  porteur  du  billet  qu'il  avait  fait,  le  lui  paya  par 
la  malle,  et,  lorsque  le  billet  lui  fut  remis,  il  s'aperçut  qu'il 
était  forgé  et  en  notifia  ce  tiers  quatorze  jours  après.  Dans 
une  action  i)our  recouvrer  de  ce  tiers  le  montant  à  lui  payé 
parle  demandeur,  la  question  oui  vante  fut  posée  au  jury: 
"  Le  demandeur  a-t-il  été  coupable  do  quelque  négligence 
avant  d'informer  le  défendeur  que  le  billet  était  forgé  ?"  Lo 
jury  répondit  :  "  Le  demandeur  a  été  coupable  de  négli- 
gence, mais  pas  au  dommage  du  défendeur."  Il  a  été  jugé, 
sur  motion  parle  défendeur  pour  faire  rejeter  les  mots"  mais 
pas  au  dommage  du  défendeur,"  que  cette  réponse  était 
légale,  et  la  motion  pour  faire  rejeter  (^ette  partie  fut  rojetée, 
et  le  défendeur  fut  condamné  il  payer  au  deinandeur  le 
montant  qu'il  avait  reçu.  (Davis  vs.  Fitz,  C  S.,  Montréal,  25 
juin  1865,  Beutiiki.ot,  J.,  15  D.  T.  B.  C,  p.  413;  14  R.  J.  R. 
Q.,  p.  65,  et  18  R.  .1.  R.  Q.,  p.  44(i.) 

"  ^  : — rTr?**  Assurance  CONTRE  l'inckndik, 
PROCÈS-VERBAL.  Lorsqu'il  est  constaté  (|u'un  surintendant  spécial, 
nommé  par  résolution  du  Conseil  Municipal  pour  faire 
rapport  au  sujet  le  la  construction  d'un  pont,  a  fait  un 
procès-verbal  sans  avoir  visité  les  lieux,  ou  sans  avoir  exa- 
miné des  procès- veibanx  antérieurs  relatifs  il  cet  ouvrage,  et 
si,  entendu  comme  témoin,  il  déclare  que,  s'il  eût  connu  les 
procès-verbaux  antérieurs,  il  n'aurait  pas  fait  le  procès- 
verbal  en  question  on  la  cause,  ce  procès-verbal  doit  être 
annulé,  parce  qu'on  ne  peut  ajouter  aucune  foi  au  procès- 
verbal  fait  sous  ces  circonstances  (arts  791,  796  et  855  C. 
M.).  [Dansinau  vs  Corporation  de  Verchères,C.  S.,  Montréal, 
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30  septembre  18«i5,  Badqi.ey,  J.,  1  L.  (!.  L.  .T.,  p.  92,  et  18  R. 
J.  R.  Q.,  p.  158.) 
PROCUREUR  AD  LITEM.  Lorsqu'une  i)artie  déclare  an'eXh  désire  in- 
terroger la  partie  adverse  sur  faits  et  articles,  il  («ut  étro 
ordonné  au  procureur  ad  litem  de  cette  dernière,  conime  la 
chose  a  lieu  en  France,  de  déclarer  le  lieu  de  la  résidence 
de  sa  partie,  mais  il  e»t  facultatif  au  procureur  de  se  sou- 
mettre i\  cette  injonction  ;  cependant  s'il  ne  veut  pas,  son 
adversaire  se  trouve  dans  une  meilleure  position.  {RanMn 
\t*.  Vorpomtion  de  Montréal,  C.  S.,  Montréal,  31  octobre 
1865,    MoNK,  J.,   1   L.  C.  L.  J.,    p.  94,  et  18  R.  J.  R.  Q., 


« 
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p.  164.) 
ID  LITE 
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■Vide  DisTKAtri'ioN  de  frais. 

"       PHOOÉDUnE. 

PROHIBITION.  Un  bref  de  prohibition  ne  peut  être  adressé  que  par  un 
tribunal  supérieur  A  un  tribunal  inférieur,  et  il  n'a  lieu  que 
lorsque  la  partie  qui  le  demande  est  pour-suivie  et  que  ses 
droits  soUi  en  danger.  Ainsi  on  ne  peut  adresser  un  bref  de 
prohibition  au,\  commissaires  nommés  par  la  corporation 
pour  constater  l'indemnité  à  payer  dans  le  cas  d'une  expro- 
priation, avant  que  le  rapport  de  ces  commissaires  n'ait  ét^ 
.'■ouir.is  au  tribunal,  vu  que  ces  commissaires  ne  sont  que  des 
exjierts.  (Di~ummond  vs.  Vomtf  et  al.,  C.  H.,  ou  Chambre, 
Montréal,  30  novembre  18(55,  Bauglev,  J.,  1  L.  C.  L.  J.,  p. 
10(»,  et  18  R.  .1.  R.  Q.,  p.  179.) 

PROHIBITION  D'ALIENER.  La  prohibition  d'aliéner  et  d'hypothéquer, 
contenue  dans  un  acte  de  donation  d'un  immeuble  fait  par 
un  père  à  sou  fils,  n'emiiécho  pas  le  donateur  de  faire  eaisir 
et  vendre  cet  immeuble  en  vertu  d'un  jugement  par  lui 
obtenu  contre  le  donataire  depuis  la  date  de  l'acte  de  dona- 
tion. (Kii'.rnan  et  Kiernan,  C.  B.  R.  en  appel,  Montréal, 
8  septembre  18()8,  Duvai,,  J.  en  C. ,  Aylwin,  .1.,  Meijkiutii, 
.1.,  Dkummono,  .1.,  et  MoNDELKT,  J .,  Confirmant  le  jugement 
de  C.  S.,  Montréal,  Smitii,  J.,  1  L.  C,  L.  .1.,  p.  57,  et  18  R.  J. 
R.  Q.,p.  115.) 

PROPRES  :—  Vide  Succession. 

PROPRIETE  -.—  Vide  Vente. 


QUASI-CONTPvAT:— F/</<>  Louaoe  de  Sdkvioes. 
•'  DELIT  :—  Vide  liEsi'ONSABiijTÉ. 


RATIFICATION.  En  droit,  le  dol,  la  fraude  et  la  violence  pratiqués  par 
le  mari,  ou  en  participation  avec  le  mari,  contre  la  femme,  no 
se  couvrent  pas  par  des  ratifications  indirectes,  comnui  cer- 
tains autres  défauts  dont  peuvent  être  atlectés  les  contrats, 
par  la  ruisou  que  ces  vices  empêchent  le  contrat  de  se  for- 
mer valalilemeiit.  (Guiion  dit  Liinoiiw  et  Lioiiais,  C  B.  R.en 
appel,  Montréal,  10  Décembie  1870,  opinion  de  Lorangeb,  J. 
ad  hoc,  18  R.  J.  R.  Q.,  p.  338.  ) 

REBELLION  A  JUSTICE  .—  FW,  Conthainte  i'ar  corps. 

RECUSATION.  Le  juge,  (jui  a  rendu  jugement  dans  une  poursuite  potir 
loyer  contestée,  ne  doit  [)as  siéger  dans  tine  autre  poursuite 
entre  les  mêmes  parties  i>our  d'autres  tonnes  du  même 
loyer,  si  la  même  question  déjà  par  lui  décidée  est  soulevée 
dans  la  dernière  cause.  {Hall  et  lirigkam,  C.  B.  R.  en  appel. 
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1801),    I)UVAI.,    .1.    (Ml    C,    CaKhN,   J., 

J.,  et  ISloNK,  J.,  13  J.,  p.  L'52,  ot  18 


M()nti(''iil,  4  Hoptcnibr» 

Dlir.MMOM),    .).,  nAIXll.liY 

H.  .J.  U.  (l;  h.  Kl').) 

UKClJSATIONf  :— l/(/f  l'KocKDtriu;  C'uiminei.lk. 

"         J)1';S  .lUUKS:— r/(/.'  Mihh  a  l'kcaiît  I)K«  Juhkh. 

IIEDDITION  DK  COMITE.  L'ext'cnUnir  toi-tniiiontiiiro  i)eut  iMro  lorcé 
(lo  ri'Uilro  c'oiiipto  au  li'pîatiiirH  ()iii  lu  lui  (Icinaude,  (jiioicjuo 
lu  pnrtde  ii",  iltTiiiur  dans  la  Hucictission  no  soit  [ihh  purfaite- 
iiioiit  (lôtoriniiu'e,  s'il  «st  cepondaiit  c(Mtain  ([u'il  a  uno  part 
dans  la  succossion.  {Roinnid  va.  Jlojikivn,^,  S.  R.,  Muntn'al, 
3(»  novorniiro  ISdô,  Uadoi.ky,  J.,  15kkthi:i,ot,  J.,  et  Monk,  J., 
1  li.  C.  h.  J.,  i)p.  «3  et  l(K),  et  IH  R.  .1.  R.  C^.,  p.  180.) 

RtXiLK^lKNTK  MUNICJl'AlîX  :— liV/t  (ouioiiAiioN  Minicii'aie. 

RENONCIATION  AU  ])0V AIME:— Vide  Duitaiik. 

RENTE  VIAOERE.  Lorscjn'un  ininienble,  hypothéqué  au  naiemont 
d'une  rente  viaj^ère,  est  vendu  ])ar  déeiet  fureé,  la  valeur 
do  la  rente  viaj^'uro  peut  être  estimée  par  des  experts  médi- 
caux, ou  en  prenant  les  statistiques  des  conii)aj;nies  d'assu- 
rance. (Arts  1U14,  1!M5,  l'JKi  et  101 7  CC,  et  art.  733  0.  l'.C). 
(Duliiiix  vs.  Tniiiblay,  (J.  S.  R.,  Montréal,  30  décendiro  1865, 
BAJKii.Kv,  J.,  BicuTiiKior,  J.,  et  Monk,  J.,  1  L.  C.  L.  J.,  p.  lOi», 
et  18  R.  J.  R.  q.,  p.  lS(i.) 

REPETITION  DE  L'INDU.  La  rf^pétition  de  l'indu  n'a  pas  lieu  quand 
une  pernonne  paie,  en  lonnaissance  de  cause  et  les  yeux 
ouverts,  ce  ([u'elle  ne  doit  point;  oependimt,  on  a  fait  ex- 
ception à  cette  rè^çlo  pour  la  rép.  tition  d'une  chose  payée  en 
contravention  aux  lois  d'usure.  (Doriun  et  h'icrzkowitld,  C. 
R.  R.  en  apte!,  Montréal,  9  nnirs  18()(i,  Duval,  J.  en  C, 
Avi.wiN,  J.,  MiciiKDiTii,  .1.,  disnidoil,  et  Mondei.ct,  J.,  in- 
liruianl  lo  jugement  de  C.  S.,  Montréal,  31  décembre  18()3, 
Bmitii,  j.,  2  L.  C.  L.  J.,  p.  OS»;  14  J.,  p.  L'I);  5  Moore's  P.  C. 
Reports,  N.  S.,  p.  397,  et  18  R.  J.  R.  C^.,  p.  241.) 
DE  L'INDU  :—l/(/6' iNTKiiftr. 

"  "  : —      "      SoIJDAKITK. 

REPRISE  D'INSTANCE.  Le  <i,7  de  la  sec.  2  du  ch.  17  des  Statuts  du 
Canada  de  18(14,  27-28  Vict.,  intitulé  "Acte  concernant  la 
faillite,"  était  en  ces  termes  :  "  La  cession  sera  censée 
transjwrter  au  t^yndic  les  livres  de  compte  du  failli,  toutes 
les  pièces  justificatives,  comptes,  lettres  et  autres  papiers 
et  documents  relatifs  à  .«es  atlaires,  tous  les  deniers  et 
papiers  négotiables,  actions,  bor.s  ot  autres  valeurs,  ainsi 
que  toUH  les  immeubles  du  failli  et  tous  les  intérêts  qu'il 
peut  y  avoir,  possédés  soit  en  pleine  propriété  ou  autre- 
ment, et  aus.-i  tous  ses  biens  réels  et  parsonnels,  mobiliers 
et  immobiliers,  jjropriétés,  dettes,  actifs  et  eîlets,  qu'il  pos- 
sède ou  auxquels  il  pourra  avor  droit  en  aucun  temps 
avant  d'obtenir  sa  décharge  en  vertu  du  présent  acte  ;  ex- 
cepté seulement  ceux  qui  sont  exempts  de  saisie  et  vente 
l)ar  exécution,  en  vertu  des  dillerents  statuts  faits  et  passés 
à  cette  égard."  11  a  été  jugé  (pie  si,  pendant  une  poursuite 
qui  est  en  appel,  l'intinnî  fait  cession  de  s-es  biens  sous 
l'acte  de  faiinte  do  1804,  les  pr(x:éilés  seront  suspendus  sur 
motion  de  l'appelant  jusqu'à  ce  que  lo  syndic  ait  repris 
l'instance  à  la  place  de  l'intimé.  {Jiurkind  et  Laroqw,  C.  B. 
R.  en  apjiel,  ilontiéal,  8  juin  1807,  Duvai-,  J.  en  C,  Dkum- 
MoNi),  J.,  Bajjgi.kv,  j.,  et  Moni>elet,  J.,  12  J.,  p.  292,  et  18 
R.  J.  R.  Q.,  p.  30.) 

RESIDENCE  DES  PARTIES  i-iiVc  Vvm;v\wm\\  ad  llUm. 

R  ESI  L I  AT  ION  :—  Vide  Su(Vkskion  . 

RESILIATION  DES  CONTRATS:— FWerRocÉDUHE. 

RESOLUTION  DES  CONTRATS,    ^elui  qui  contracte  avec  une  per- 
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Hoiiim  qui  s'()l)liiro  il  lui  fournir  caution  pour  roxt'Hnition  dcH 
obliniitionH  (lu'elio  t'iitroprond,  |ieut  domandor  i'tixi'riitioii 
ilii  contrat  s-atiH  oautionimin(Mit,  s'il  n'cHt  pus  fourni,  ou  la 
n'Holutiun  du  contrat,  parco  quo  lo  cautionnomtuit  n'a  |)a.s 
étc  fourni,  ((fihuon  vh.  Muffntt,  V.  \\.  II.  on  appil,  iMoiitréal 
W  juin  IHbO,  DrvAi.,  .F.  on  ('.,  iMkukiutii,  .).,  Ayi.win,  .1.,  Mon- 
DKi.KT,  .1.,  et  Ijoran'ikk,  .1.  Uil  hoc,  2  1j.  (J.  li.  J.,  pp.  (iOet  (i<),  ut 
18  U. .].  li.  (i  ,  p.  '>\V.).) 

URSOUrrroN  DKSCONTlt.VrS:— H'/»-  Vkvtk. 

IIKSOMJTION  DKVKNTK:— l'tr/,'  VKvrK. 

UESPON.SABIlilTK.  (lolui  qui  dit  d'un  notai ro,  on  son  aliscnco,  quo 
o'oat  un  (duinapan,  un  loa/er,  stira  condaninô  i\  lui  payer 
tli's  doniniamis.  (Lii/htiill  vh  Walki r,  ('.  S.,  Monlrcal,  31  mars 
lMi((,  Baimu.kv,  J.,  2  li.  C.  li.  .).,  p.  43,  et  IS  U.  J.  li.  (J.,  p. 
227.) 
"  Celui  (|ui  ontrepiend  do  ronHoucr  dans  un  délai  «létorininc  un 
vaia-ioau  qu.  a  sombré,    n'est  ]>as   ro-ponsablo   diw  doin- 


1«  fou  le  Ion  1(1 


(Il 


nia^os  causes  '  co  vaisseau 
oil  i'\|>irail  le  to.ups  lixi»  pour  o.\('>cut"r  lo  contrat,  s'il  n'est 
pas  ('tabli  (pio  '.  in(!Hndio  (îst  dû  il  la  faute  do  vet  oiitropro- 
neur,  ot  (pie  t  et  incendie  n'aurait  pas  alors  ou  lieu  si  le 
vaisseau  eût  ('te  lové,  et  h'il  est  établi  de  plus  (pie  ce  vais- 
seau était  sous  la  jtardo  d'un  liomme  em|)li'yé  par  le  pro- 
priétaire; l'ontropreiieur,  dans  ce  cas,  no  devant  pas  être 
considéré  comme  étant  eu  possession  du  vaisseau,  et  l'in- 
coiidie  no  pouvant  (3tre  relié  diroctteinent  à  la  iK^ligencode 
l'ontrepreneur  duns  l'oxi^culion  du  contrat  ;  mais  cet  outre- 
preneur  est  responsable  des  domma^;es  causés  au  vaisseau 
|iar  la  glace,  si,  par  suite  do  sa  ué}.'linenco  à,  exécuter  v.v  cuu- 
trat,  ce  vaisseau  est  emporté  par  la  fîlaco.  (  Idantlrn  vs  Tatr  et 
al.,  V,.  S.,  Montréal,  5  octobre  18()7,  Monk,  .J.,  'A  \,.\).  L.  J.,  p. 
143,  et  18  H..J.  U.  q.,p.472.) 

Celui  qui  e,-.t  assailli  par  un  autre  no  doit  employer  que  la 
force  uécessuiro  |)()ur  se  défendre  et,  s'il  va  piun  loin  et 
inHij/e  sans  né(!essité  de-<  blessnn^s  considérables  à  l'assail- 
lant, il  sera  responsable  en  dommages.  {Diviltuinirr  vs 
McC'rcadi/  fl  iil.yf.'.  a.,  M{mtr('i\\,  Hl  mai  LSIiô,  Hadc.lkv,  J., 
1  L.  C.  L.  .1.,  p.  ;5(),  et  IS  K.  .].  li.  (i.,  p.  107.) 

Celui  (pli  insulte  un  témoin  (pii  n*ud  son  témoignage  et  le 
traite  de  parjure,  sera  condamné  à  lui  payer  des  dommages. 
(Gravd  et  Hélanijer,  C.  B.  li.  en  appel,  Montréal,  1»  sep- 
tembre 18()7,  DiTVAi.,  J.  on  (".,  Dkummosu,  J.,  Mondioi.kt,  J., 
et  Johnson,  J.,  infirmant  le  jugemmt  (le  C.  C,  Montréal, 
30  novembre  1805,  3  L.  C.  L.  J.,'p-  0!>,  et  18  K.  J.  li.  Q., 


;'efi' 


171. 


Celui  qui  fait  une  convention  avec  lo  propriétaire  d'un  im- 
meuble pour  ucbeter  cet  immeuble  et  qui,  lors()uo  ce  pro- 
priétaire, sur  les  sollicitations  du  beau-frùre  de  w.  derui(!r, 
refuse  d'exécuter  la  vente,  écrit  il  ce  propriétaire  (pie  sou 
beau-fréro  a  agi  avec  fourberie,  niallionnêteté  et  injustice, 
n'est  pas  responsable  en  dommages  vis-ilvis  du  beau-friSro 
du  vendeur.  Quoique  cette  lettre  ne  doive  pas  être  envisagi'e 
comme  entrant  dans  la  caté'gorie  des  communications  spé- 
cialement protégées  par  la  loi,  comme  conlidentiellcs,  l'au- 
teur do  la  lettre  se  troijviMiéanuioiu'^  justifiable  de  l'avoir 
écrite  et  transmise  à  son  adresse,  vu  que  ce  (]u'il  a  écrit  est 
vrai.  [Tj  HniTiux  et  linind,  C.  B.  li.  en  appel,  Montréal,!* 
septembre  1S()7,  Diîvai.,  .1.  en  ('.,  Dkcumonu,  .1.,  MoNi)i-,i,Kr, 
J.,  et  .louNSON  .1.,  cbangeant  les  motifs,  mais  coufirinaiit  les 
dispositifs  du  jugement  de  C.  S.  li.,  Montréal,  30  mai  ISGfi, 
Smith,  J.,  Berthelot,  J.,  otBADOLEV,  .1.,  dissident,  (jui  avait 
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iwnf'  (|iio  (■••tte  lettrt'  ('■lait  une  rommuniciition  nrivil/ijiti/'C  et 
('()iifl(l«MitiullK,  *a  iiitlriiK-   l«  Jii^einoiu  do  ^'.  (.,  Montréal, 
.'(()  Hhptoiiibrii  IS(1((,  MoNK,  .1.,  iiiii  avait  condamnt'-  railleur 
(In  la  lottro  à  payor  iIoh  (lotninaKnH,  '>i  L,  ('.  i^.  J.,  p.  01 ,  ot 
IH  K,  J,  It.  (l,  p.  41".  1.) 
UKHI'UNSABIIjITK.  DanH  iinu  d*  mamlo  en  «IntnmnKeM  pour  libollo,  I«k 
firponHtaiico»  do   la  |)iihlination   du   lihell»  doivunt  ôtro 
priHHH  un  coiiHidôration  ;  aiitHi  cuiiii  (pii   l'-crit,  à  une   \fiir- 
Honnn  qui  iih  uait  paH  liru,  une  luttri-  injnrieuHe  A  un  tiers,  «wt 
ceiiH»'!  Mavoir  (jue  celui  i\  qui  cette  lettre  est  adreHSce,  Inféra 
lire  pur  un  autre.  {Leronx  vh  Bninel,  C.  8.,  Muiitréal,  M)  iU>- 
coinbre   iHtir),   Monk,  .1.,  1  L.  C  L.  J.,  p.  111,  et  18  II,  J.  K. 
Q.,p.  188.) 
••         La  (MMiHtruction  des  clii'inin»  de  fer  est  de  datt»  assez  rt'cento, 
et  ils  n'exiHtaienl  piiH  lormiuf  le  <lruil  françtiin  a  été  intro- 
duit daiiH  eu  pays,  ('otninele  HyHtèniedes  chemins  de  fer  est 
très  étendu  en  Anjrloterre.  un  doit  considérer  que  les  prin- 
(;ipe8,  Hiiivis  en  ce  dernier  pays  et  (]ui  puriiissent  à  peu  prùs 
Hend)lnhleH  il  ceux  suivis  autueilement  en  Kranct%  doivent 
nous  mirvirde  >?uide  quant  à  la  respoiiHabilitt'  des  (fonipa- 
«rnies  de  cheinins  de  fer  vis-à-vi-  de  leurs  employés.    Un  ui- 
p'nienr  chargé  de  conduire  une  locomotive  sur  un  chemin 
•m'il  piirciiurt  (souvent,  n'a  pas  de  reiujurs  contre  la  Compa- 
>rnie  pour  des  doinniun*»  (ju'il  a  éprouvés  comme  résultat 
du  déraillement  do  !*a  locomotive  et  du  convoi  qu'elle  traî- 
nait, s'il  n'est   pas  établi  que  le  chemin  fut  on   maiivaifl 
ordre,  et  si  l'innéuieur  lui-même  n'avait  pas  remarqué  (pie 
le  chemin  fut  en  mauvais  ordre,  et  f'i   la  compagnie  n'avait 
pus  été  avertie  (pie  son  (lieniin  était  on  nuiuviiis   ordre,    vu 
que,  ni  lo  chemin  était  en  mauvais  ordrt»  et  si  cela  a  été  la 
cause  do  l'accident,  cet  accident  sérail  dû  ù  la  né>çlij.'ence 
de"  ein|)loyé8  do  la  C'oinpa^nie,  co-einpioyes  de  l'ingénieur, 
et  (pi'un  onipl'iyé  n'a  paw  «le  rucours  contre  son  patron  pour 
des  doiiimiigOH  H  lui  causés  pur    la  nénli^'once  de  son  co 
eniployé.  (Art.  lOM  C.  C.}.  (l'iUler  vs  Cie  du  QriDid •Tronc, 
C.  S.  U.,  Montréal.  ;W  septembre  18()5,  Baixm.ivv,  .1.,  BKKTiiii- 
lOT,  .L,  et  MoN'K,  .1.,  1   L.  C.  L.  J.,  p.  68,  et  18  li.  J.  K.  Q  ,  p. 
147.) 
••         La  femme  8é»î.irée  de  biens  et  son  mari  peuvent  être  poursui- 
vis conjointement  dans  une  même  action  pour  des  effets 
d'épic<'rie  achutés  jjoiir  la  famille,  et  le  marchand  |>eut  re- 
couvrer, de  la  femme  et  du  mari,  de  petites  sommes  d'ur- 
gent avan(;ee8  au  -imri  (pli  les  u  employées  A  faire  le  mar- 
ché pour  la  maison,  ainsi  (pic»  le  prix  d'une  certaine  (pian- 
tité  de  li(pieur8  spiritueuses  et  de  vin,  <pii  ont  été  achc»téos 
pour  la  famille  et  pour  recevoir  Uv<  amis;  mais  il  no  peut 
recouvrer  de  la  foramo  une  somnu>d'argeiit  pur  lui  prêtée  au 
mari  et  (pii  n'a  j)as  été  employie  à  l'usage  de  lu  fannllo. 
(Art.  1317  C.  C.)    (KIJioU  vs.  (Ircnirr  •  f  ux.,i:.  S.,  Montréal, 
:J0  septembre  IHGô,  Badoi.kv,  .».,  1  L.  C.  L.  .1.,  p.  1)1,  et  18  K. 
J.  R.  Q,  p.  lôr,.) 
"  La  partie  (jui  passe  contrat  avec  un  entrepreneur  pour  la  con- 

fection de  certains  ouvrages,  n'est  pas  resi)onsablo  env(!r8 
les  tiers  du  prix  des  matériaux  qu'ils  ont  Iburnis  t\  cet  en- 
trepreneur, à  moins  (ju'il  n'y  ait  prouv(  (jne  la  vente  et  la 
livraison  de  ces  matériaux  aient  été  faites  à  la  partie  qui  a 
paf'sé  contrat,  et  non  à  l'e'itreproneur.  (iinWf/mioi,  ai)i)elant, 
et  "sh'll,  intimé,  C.  K.  h.  en  appel,  Montréal,  U  mars  ISôfi, 
Lakontaink,  .1  en  C,  Aviavin,  .1.,  I)uvai<,  .1.,  et  (^akon,  .1., 
infirmant  le  jugement  do  ('.S.,  Montréal.  30  octobre  18').5, 
l)  D.  T.  B.  C,  p.  445,  et  18  U.  J.  R.  Q..  p.  .TS.) 
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ItKtil'ONHAHILITK.  I>>  coiiHiuiiutulrc  et  propriétaire  d'une  (]uantit<^ 
lie  ((riiinuMtcoihpiHble  en  ilommattes,  envers  !(>  propriétaire 
(lu  va  HHeau  (|ui  Va  trunHfMtrté,  |M)ur  tout  délai  inaccoutumé 
et  inutile  upi)orté  dana  le  d('-cliar>;(inH)nt  de  lu  curKaiNon,  A 
l'endroit  indupié  dauH  le  connaiHHenient  pour  mi  livralHon, 
nonobatunt  que  ce  délai  ait  été  caiim*  par  dea  voituriora  etn- 
itloyéH  par  le  conr<i|jnuiaire  pour  riH'evoir  cotte  carKaison  et 
la  tranH|N)rter  à  un  autre  endroit.  (I[i  iulirnm  y».  Caverhill 
it  al.,  ('.  K.,  Montréal,  'M)  Hei)teuil)re  1N((2,  Hkhthkix)?,  J.,  lïl 
I).  T  H.  C.  p.  77,  et  18  II.  J.  R  Q.,  p.  'Jl3.) 

"  L'employé  d'une  (■om|>aKnie  de  (tliemin  de  fer  n'a  nas  de  re- 
coura  (Contre  la  compagnie,  pour  îles  domma^teH  A  lui  eauHés 
|>ar  la  né^li^jence  d  autre»  employt'i*  de  la  ('oni^)aKnie,  (|uoi- 
que  ceH  dernierH  ne  Hoieiit  puH  employés  à  faire  le  môme 
ouvrage  que  lui.  (Hounlmu  vu.  (irand  Trwih  Compani/,  C. 
S.,  Montréa',  30  Novembre  18<Ki,  Monk,  J.,  2  L.  C.  l..  '.].,  p. 
\m,  et  18  It.  .r.  R.  Q.,  p.  374.) 

"  Jje  pilote  qui  ue  charge  de  conduire  une  barge  à  travers  les 
rapides  uur  le  fleuve  St-Laurent,  en  amont  de  Montréal, 
eft  re8|)onHuble  des  dommages  causés  il  cette  barge  par  sa 
négligence  ou  son  incapacité,  si,  par  suite  de  cette  nt'gligence 
ou  de  cette  incapacité,  la  barge  frap|)u  des  rochers  et 
éprouve  des  dommages.  (Ihrtrand  vs.  lirnif,  C.  S.,  Montréal, 
0  juillet  18«7,  MoNK,  J.,  3  L.  C.  L.  J.,  p.  37,  et  18  R.  J.  R.  Q. 
p.  42(i.) 

"  liO  propriétaire  d'un  fonds  de  commerce,  (jui  permet  à  un 
individu  de  l'administrer  et  de  faire  des  achats  au  nom  <ie 
ce  dernier,  est  tenu,  lorH(iu'il  vend  ce  fonds  do  commerce, 
de  payer,  sur  le  produit  (le  la  vente,  les  dettes  contractées 
par  ce(,  adndnistrateur.  { Mv Donald  vii  A'inn  et  ul.,  C.  B.  R. 
en  appel,  Montrt'-al,  7  décembre  1806,  Avi.win,  ,I.,  Dkum- 
MoNi),  .1  ,  U,\i»(ji.KY,.J.,et  .MoNDHi.CT,  .1.,  dlHsident,  (ïonfirmaiit 
le  jugement  do  C.  S.,  Montréal,  26  janvier  18(55,  Monk,.!., 
2  L.  C.  L.  J.,  p.  151,  et  18  K.  J.  R.  Q.,  p.  280.) 

"  Le  propriétaire  d'un  vaisseau  qui  a  éprouvé  des  dommages, 
par  suite  d'une  collision  sur  le  fleuve,  ne  p'^ut  recouvrer  ces 
dommages  du  propriétaire  de  l'autre  vaisseau, s'il  est  établi 
(lue  cette  (rollision  ii  eu  lieu  par  l'erreur  du  pilote  en  charjre 
(lu  vaisseau  qui  a  «ouffert  les  dommagcn,  lequel  a  cru  que 
l'autre  vaisseau  était  A  l'aïuTe,  et  a  essayé  de  passer  entre 
(•e  vaisseau  et  la  côte,  tandis  qu'il  aurait  dû  pa-ser  eu 
dehors,  vu  (jne  le  vaisseau  n'était  pas  à  l'ancre.  (Trinity 
Home  vs.  Iirown,V.  S.,  Montréal,  30  mai  1866,  Smitii,  J., 
2  L.  C.  L.  J..  p.  133,  et  18  R.  J.  R.  Q.,  p.  284.) 

"  Le  propriétaire  qui  fait  construire  une  maison  par  un  entre- 
preneur, par  marché,  n'est  pa."  resjwnsable  du  coût  des  tra- 
vaux faits  à  cett(-'  maison  par  un  sous-entrepreneur,  en  vertu 
d'un  marché  fait  entre  ce  dernier  et  l'entrepreneur,  sans 
l'intorvontion  du  propriétaire.  {Cowan  vs.  McCready,  C.  S.  R. , 
Montréal,  30  septembre  1805,  Baixii-ky,  .!.,  Bertheix>t,  J., 
et  Monk,  .T.,  conlirmant  le  jugement  de  C.  S.,  Montréal,  1 
L.  C.  L.  .1  ,  p.  00,  et  18  R.  J.  R.  Q.,  p.  142.) 

"  Lorsque  deux  individus  ont  eu,  en  réglant  leurs  comptes  pour 
de8  ouvrages  faits  par  l'un  d'eux,  pendant  des  années,  l'iiabi- 
tudede  se  faire,  souvent  et  en  riant,  des  reproches  ble.ssants, 
si  l'un  d'eux  demande  une  réparation  parce  que  l'autre 
l'aurait  traité  de  voleur,  des  dommages  nominaux  .«eulement 
Un  seront  accordés.  (Maillet  vs  DésileU,  C  C,  Montréal,  31 
mai  1805, 1  L.  C.  L.  .1.,  p.  30,  et  18  R.  J.  R.  Q.,  p.  108.) 

"  Une  compagnie  de  chars  urbains  n'est  pat*  responsable  on 
dommages  pour  la  mort  d'un  enfant  tué  par  un  de  ses 
TOME  XVIII.  37 
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chars,  ei  cet  enfant  s'est  précipité  soudainement  en  avant 
des  chevaux  traînant  le  cliar,  de  manière  que  te  conduc- 
teur n'ait  pu  arrêter  les  cheveux  avant  que  le  char  passât 
sur  l'enfant,  et  s'il  n'y  a  eu  aucune  faute  de  la  part  du 
conducteur.  {Montréal  Cily  Fassengir  Raihvay  Co.  et  Jiignon, 
C.  J3.  R.  en  apjjel,  Montréal,  2  mars  186(5,  Duval,  J.  en  C, 
Aylwin,  J.,  dissident,  Mondklet,  J.,  et  Drummond,  J.,  infir- 
mant le  jugement  de  C.  S.,  Montréal,  30  avril  1864,  Monk, 
J.,  2  L.  C.  L.  J.,  p.  -21,  et  18  R.  J.  K.  Q.,  p.  217.) 
RESPONSABILITE.  Une  personne  qui  insulte  une  autre  qui  agit 
comme  procureur  d'une  partie  devant  des  commissaires  et 
juges  de  paix  en  séance,  lui  disant  qu'elle  rendait  de 
mauvais  jugements  comme  commissaire  des  petites  causes 
et  comme  juge  de  paix,  qu'elle  s'était  approprié  les  deniers 
de  la  fabrique,  et  qui  lève  la  main  pour  la  frapper,  pourra 
être  condamnée  à  lui  payer  des  dommages  au  montant  de 
$100.  {Bélanger  vs  Gravel,  C.  S.,  Montréal,  30  novembre 
1865,Baijgi.ev,  J.,  1  L.C.L.J.,  p.  98,  et  18  R  J.R.Q.,  p.  17J.) 
"  Une  perhoiine  qui  accufe  un  témoin  de  s'être  parjuré,  devra 
être  condamme  à  lui  payer  des  dommages  aullisantf,  pour 
l'indemniser  et  ne  pas  l'exposer  à  payer  des  frais  à  son  avo- 
catj  quoiqu'il  ait  intenté  son  action  pour  i.n  bien  plus  fort 
montant  que  celui  qu'il  a  obteim  par  le  jugement.  (Léger 
dit  Parisien  et  Léger  dit  PariMrn,  C.  B.  R.,  Montréal,  U  sep- 
tembre 1867,  Di;vAL,  J.  en  C,  Dhummonu,  .T.,  Caron,  .!.,  et 
Baugley,  j.,  3  L.  C.  L.  J.,  p.  60,  et  18  R.  J.  R.  Q.,  p.  428.) 
-Vide  Architecte. 

-  "  Banque. 

-  "  Dépens. 

-  "  Louage. 

-  "  Lettre  de  change. 

-  "  Predve. 

-  "    Saisiiî-exécution. 
REVENDICATION:— Tidf  Gaoe. 

"  : — Fîrfc  Vente  UE  siEii BLES  SAISIS. 

REVISION  -.—  Vide  Ai'I'el. 

"  : —    "    Articulation  m:  kait.«. 

: —    "    Forclusion  de  tlaiurr. 

DEVANT  TROIS  JUGES.  La  section  20  du  cli.  39  des  Statuts 
du  Canada  do  1864,  27  et  28  Vict,  intitulé  :  "  Acte  pour  di- 
minuer les  frais  des  ventes  en  justice  et  des  ratifications  de 
titres,  et  pour  faciliter  la  tenue  des  enquêtes,  l'assignation 
des  absents,  la  distribution  judiciaire  des  deniers,  la  saisie 
des  rentes  constituées  représentant  les  droits  .seigneuriaux, 
et  pourvoir  il  la  révision  des  jugements  en  certains  (las, 
dans  le  Bas-Canada,"  était  en  ces  termes:  "  Toute  partie 
lésée  par  un  jugement  définitif  rendu  à  la  Cour  Supérieure 
ou  dans  toute  cause  susceptible  d'ap{)el  à  la  Cour  de  Cir- 
cuit, dans  aucun  district, — ou  par  un  jugement  interlocu- 
toire portant  exécution  en  ordonnant  qu'il  soit  fait  ou  exé- 
cuté certaine  chose  à  laquelle  il  no  peut  être  remédié  par 
jugement  définitif,  ou  par  lequel  l'airaire  en  litige  entre  les 
parties  peut  être  tiécidee  en  partie,  ou  l'audition  et  le  juge- 
ment définitif  retardés  inutilement,— pourra  faire  reviser 
la  cause  devant  trois  juges  de  la  Cour  Supérieure  à  Mont- 
réal ou  à  (Québec,  en  la  manière  ci  dessous  prescrite  ;  et  des 
jours  spéciaux  pendant  le  terme  pourront  être  fixés  par  les 
juges  de  ladite  (!our  résidant  à  C^uébec  ou  il  Montréal,  ou 
deux  d'entre  eux,  pour  la  re vision  de  ces  cnuses; — mais 
jusqu'à  ce  que  ces  jours  soient  ainsi  fixés,  ceg  ca;;„v..i  pour- 
ront être  revisées  ù  tout  jour  du  terme."  Il  a  été  jugé,  sous 
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d'appel  qui  règle  la  loi  de  la  re vision.  [Ex  parte  Spelman,et 
Uavin,  dénonciateur,  O.S.  K.,  Montréal,  2S  février  18C6, Smith, 
.T.,  Baiksi-ey,  J,  et  Monk,  J.,  1  L.  C  L,  J.,  p.  115,  et  18  R.  J. 
R.  Q.,  p.  200.) 
REVISION  DEVAiNT  TROIS  JUGES.  Le  dépôt,  fait  par  la  partie  qui 
inscrit  en  révision,  pour  solder  les  frais  encourus  par  la  pai  tie 
adverse,  si  le  tribunal  les  lui  accorde,  ne  peut  être  retiré 
par  cette  dernière  après  que  la  Cour  de  Revision  a  rendu 
jugement  en  sa  faveur,  si  la  partie  qui  a  inscrit  en  revision 
appelle  de  la  décision  de  la  Cour  de  Revision  (art.  497  C. 
r.  C).  {lîiiland  vs  liouth,  C.  S.  R.,  Montr.^ai,  81  mars  1866, 
Smith,  J.,  Bkuthelot,  J.,  et  Monk,  J.,  2  L.  C.  L.  J.,  p.  44, 
et  18R.  J.  R.  Q.,  p.  200.) 
"  DEVANT  TROIS  JUGES.  Un  défendeur  condamné  par  le 
protouotaire  n'est  pas  tenu  de  procéder  par  opposition  à 
jugement,  ou  d'attendre  q\\e  les  délais  pour  produire  une 
opposition  à  jugement  soient  expirés,  avant  d'inscrire  en 
revision  devant  trois  juges,  mais  il  peut  le  faire  immédiate- 
ment après  jugement  rendu  par  le  protonotaire  en  vacance. 
( Duoernuij  vs.  Corporation  de  la  paroisse  de  Saint- Barthélémy, 
C.  S.  11.,  Montréal,  :?0  noveud>re  1865,  Badolev,  J,,  Bektiie- 
lOT,  J.,  et  Monk,  J.,  1  L.  C.  L.  J.,  p.  108,  et  18  R.  J.  R.  Q., 
p.  183.) 
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SAISIE-ARHET  :—Vide  iNSAisissAniUTÉ. 

"  AVANT  JUGEMENT.  Le  défendeur  peut  demander,  par 
exception  à  la  forme,  l'annulation  d'une  saisie-arrêt  avant 
jugement,  parce  que  les  allégations  de  la  déposition,  sur 
laqualle  est  liaséo  la  saisie-arrêt,  seraient  fausses  (arts.  81!) 
et  854  C.  P.  C).  (DawKoi)  vs.  lircids,  t".  C,  Québec,  sep- 
tembre 1868,  Mereditii,  J.,  4  L.  C  L.  J.,  p.  93,  et  18  R.  J. 
R  Q.,  p.  516.) 

SAISIE-EXÉCUTION.  Le  demandeur  n'a  pas  le  droit  d'accompagner, 
chez  son  débiteur,  riiuissior  chargé  Ue  l'exécution  d'un  bref 
d'exécution.  {Hubert  il  v.v.  \s.  Rnuiud  dit  Deslauriern,  C.  S., 
Montréal,  31  mars  1860,  Smith,  J.,  2  L.  C.  L.  J.,  p.  41,  et  18 
R.  J.  R.  Q.,  p.  22().) 
EXECUTION  D'IMMEUBLES.  On  jxmt  saisir  des  immeubles 
a{)partc.iiant  au  débiteur  condamné,  (quoiqu'un  tiers  en  ait 
nu  titre,  si  ce  tiers  n'en  est  pas  le  véritable  propriétaire,  et 
une  opposition,  à  lin  de  distraire,  faite  par  ce  dernier,  sera 
renvoyée  {Pennoijer  et  Butler,  C.  B.  R.  en  appel,  Montréal, 
2  mars  1866,  Mkredith,  J.,  Ayi.win,  J.,  Dkummom),  J.-,  et 
MosiiEi.KT,  J.,  infirmant  le  jugement  de  C.  S.,  Sherbrooke, 
SiioKT,  J.,  2  L.  C.  L.  J.,  p  21,  et  13  R.  J.  R.  Q.,  p.  219). 
EXECUTION  D'IMMEUBLES.  Un  immeuble,  vemlu  par  un 
débiteur  insolvable  par  titre  enregistré,  ne  iieut  être  saisi 
contre  lui,  quoiqu'on  vertu  d'un  convention  dans  l'acte  de 
vente  il  réside  dans  une  partie  de  la  maison  construite  sur 
cet  immeuble,  et  <iu'il  ait  loué  tout  l'immeuble  de  l'ache- 
teur, et  une  opposition  à  la  saisie, faite  par  l'a*  beteiir  et  basée 
sur  un  titre,  ne  |)eut  être  contcstéflen  alléguant  la  fraude 
outre  rop|>osant  et  lo  débiteur  saisi  ;  on  doit,  dans  ce  cas,  pro- 
céder d'abord  par  une  action  paulienno  pour  faire  rentrer 
l'immeuble  dans  le  doinaiiio  du  débiteur.  (Art.  632  0.  P.  C). 
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(McGowan  et  Maxnon  it  al.,  C.  B.  R.  en  appel.  Montréal,  9 
décembre  1870,  Duvai;,  J.  en  C,  Caron,  J.,  Duummond,  J., 
Stuaut,  .t.,  Beauory,  J.  nd  hoc,  intîrmant  le  jugement  de 
C.  8.  H.,  Montréal,  31  mars  186«,  Smith,  J..  dissidô.it,  Bad- 
GLEY,  ,I.,et.MoNK,  J  ,  qui  avait  maintenu  la  waisie,  décidant 
que  le  tiéfendeur  était  encore  de  fait  en  jxjssession  de  l'im- 
meuble, et  avait  rejeté  l'opposition,  jugeant  que  l'acte  de 
vente  était  nul,  vu  (lu'il  avait  été  fait  en  fraude  des  créan- 
ciers (lu  saisi.  Ce  jugement  de  C.  S.  K.  confirmait  le  juge- 
ment de  C.  S.,  Montréal,  .10  juin  1865,  Monk,  J.,  1  L.  C,  L. 
J.,  p.  63  ;  2  L.  C.  L.  J.,  p.  37  ;  4  R.  L.,  p.  461,et  18  R.  J.  R.  Q., 
p.  130.) 

SAISIE  D'IMMKUBLES  -.—  Vid.'  Chose  .Tuoée. 

"  DE  MEUBLES.  Le  Demandeur  qui  saisit  des  meuble-i  en  la 
poHsesHion  de  son  débiteur  peut,  par  une  contestation  d'une 
opposition  à  fin  de  distraire  ces  meubles  de  la  saisie,  de- 
mander que  le  titre  invoqué  par  l'opposant,  qu'il  tient  du 
débiteur,  soit  déclaré  nul  comme  fait  en  fraude  des  créan- 
ciers du  débiteur  saisi.  (Art.  553  C.  P.  C).  {Manson  et  al.  V8. 
McGowan,  et  McGowan,  opposant,  C.  S..  Montréal,  31  dé- 
cembre 1860, 1  L.  C.  L.  J.,  p.  63  ;  2  L.  C.  L.  J.,  p.  87;  4  tt.L., 
p.  461,  et  18  R.  J.  R.  Q.,  p.  130.) 
"  DE  MEUBLES  :—  Vide  Vente  de  meubles  saisis. 
"  EXECUTION  DES  MEUBLES.  L'avis  de  vente  des  meubles 
saisis,  que  l'article  571  C.  F.  C.  ordonne  de  donner  au  dé- 
biteur, doit  être  par  écrit  au  bas  du  procès -verbal,  et  le 
rapport  de  l'buissier,  chargé  du  bref  d'exécution,  qu'il  a 
donné  de  suite  au  débiteur  avis  de  la  vente,  sans  la  produc- 
tion de  cet  avis,  ne  suffit  pas,  vu  que  l'avis  doit  être  par 
écrit,  et,  faute  lie  cet  avis,  la  saisie  sera  annulée  sur  opposi- 
tion du  saisi.  (Scott  et  al.  vs.  Alain  et  al.,  et  Alain,  opp.,  C.  C, 
Québec,  juin  1868,  Taschkueau,  J.,  4  L.  C.  L.  J.,  p.  60,  et  18 
R.  J.  R.  Q.,  p.  515.) 
"  REVENDICATION.  Lorsque,  dans  une  saisie-revendication, 
le  défetideur  refuse  d'ouvrir  ses  portes,  le  juge  peut,  sur  la 
vue  du  procès-verbal  de  l'huissier  saisissant  constatant  le 
refus  et  sur  requête  du  demandeur,  en  ordonner  l'ouverture 
par  les  voies  nécessaires,  en  présence  de  deux  témoins,  et 
avec  toute  la  force  requise.  (Art.  569  C.  P.  C).  [Moreau  vs. 
Mathewson  et  ai,  C.  C,  Montréal,  10  septembre  1868,  Tor- 
RANce,  J.,  12  J.,  p.  285,  et  18  R.  J.  R.  Q.,  p.  25.1 
REVENDICATION  :—  Vide  Terres  de  i>a  couronne. 

SALAIRE:— Vïrfe  Louage  de  services. 

S.VUVAGES: — Vide  Terres  des  sauvages. 

SENTENCE  ARBITRALE:— Kid<'  Ariiitrage. 

.SEPARATION  DE  BIENS:—    "    Resi'onsaiuuté. 

"  DE  CORPS.  Un  coup  de  pied  donné  par  le  mari  il  sa  femme 
ne  suffit  pas  pour  justifier  la  séparation  de  corps,  s'il  y  a  eu 
récoucùliation  depuis,  et  si  le  mari  ne  s'est  rendu  cotïpable 
(^ue  d'intompérancode  langage  ne  comportant  pas  des  injures 
graves  ;  la  séparation  de  corps  ne  j)ouvant  être  accordée 
ix)ur  incompatibilité  d'iiumeur  seulement  (art.  189  C.  C.). 
l'Utrgeon  vs  Turgeov,  C.  S.  R.,  Montréal,  30  décembre  1865' 
Baixjley,  j.,  Berthelot,  j.,  et  Monk,  X.,1  L.  C.  L.  .1.,  p.  109, 
etl8R.  .1.  R.  Q.,p.  185.) 

SEQUESTRE:— F/de  Aim-ei.. 

SERVITUDE:—    "    Mur  mitoyen. 

SHP-RIF  •.—Vide  Nufi.iTÉ  ue  décret. 

SIGNIFICAi'ION  D'APPEL  -.—  Vide  Avvau 

SIGNIFICATION  DE  TRANSPORT:— FW.  Transport. 

SOCIETE.  Celui  qui  fait  des  avances  à  une  société,  avec  l'entente  qu'il 
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Ite  qu'il 


sera  plus  tard  admis  dans  la  société,  ne  devient  pas  pour 
cela  associé,  jusqu'à  ce  que,  de  fait,  il  ait  été  admis  comme 
tel.  (Farrell  vs.  Glassford  et  al.,  C  S.  R.,  Montréal,  31  mars 
1866,  Smith,  J.,  Berthklot,  J.,  et  Monk,  J.,2L.  C.  L.  J., 
p.  37,  et  18  li.  J.  R.  Q.,  p.  224.) 
SOCIETE.  L'associé  en  nom  collectif  n'a  pas  le  droit  de  payer  sa  dette 
personnelle  avec  les  effets  de  la  société,  quand  même  le 
créancier  qu'il  paie  ne  connaîtrait  pas  que  les  eflFets,  qu'il  lui 
donne  en  paiement,  appartiennent  à  la  société  dont  le  dé- 
biteur fait  partie.  (Rolland  et  Nt-Diiiig  it  al.,  C.  B.  R.  en 
appel,  Montréal,  19  septembre  1866,  Duval,  J.  en  C,  Mkre- 

DITII,  J.,  DUUMMONI),  J.,et  MONDKLET,  .1,,  2  L.  C.  L.  J.,  p.  110, 

et  18  R.  R.  Q.,  p.  275.; 

SCXnKTE  EN  NOM  COLLECTIF.  Celui  qui  met  son  nom  comme  asso- 
cié <rune  société  on  nom  collectif,  non  enregistrée,  est  res- 
ponsable dos  dettes  de  la  société'-,  et  ne  {leut  prétendre,  aprùs 
avoir  été  ix)ur8uivi,  qu'il  n'est  pas  membre  de  cotte  société, 
mais  que  c'est  sa  femme  qui  est  un  des  membres  de  la  so- 
ciété. {Tourville  et  al,  vs.  Bell  et  al.,  C.  S.,  Montréal,  31  mars 
1866,  Badolky,  j.,  2  L.  C.  L.  J.,  p.  41,  et  18  R.  J.  R.  Q., 
p.  226.) 

SOLIDARITE.  Les  héritiers  d'une  personne  liécédée  ne  sont  respon- 
sables que  pour  leur  part  virile  du  k/er  d'un  banc  dans 
l'éirlise,  que  devait  le  décédé,  et  de  ce  qui  est  dû  à  l'église 
pour  son  inhumation,  et  le  privilège  qu'a  l'église  pour  ce  qui 
lui  est  dû  pour  l'inhumation  du  défunt  n'existe  contre  chaque 
héritier  que  pour  leur  part  virile  dans  la  dette.  (Fabrique  de  lu 
paroisse  de  Sotre-Dame-de' Montréal  vs.  Jirault,C.  S.  K.,  Mon- 
tréal, HO  septembre  1865,  BArniLEV,  J.,  Bekïheixjt,  J.,  et 
MosK,  J.,  1  L.  C.  L.  J.  p.  C6,  et  18  R.  J.  R.  Q.,  p.  143.) 
"  L'obligation,  de  la  part  d'un  prêteur,  de  rembourser  à  un  em- 
l)iunteur  une  sonôme  d'argent  (jui  lui  a  été  payée  en  con- 
travention aux  lois  usuraires,  se  divise  entre  les  héritiers 
de  ce  préteur,  qui  ne  sont  tenus  que  chacun  pour  leur  part. 
iDorioii  et  Kierzkowski,  C.  B.  R.  en  apjiel,  Montréal,  9  mars 
1866,  DuvAL,  J.  en  C,  Aylwin,  J.,  MEKEnriH,  J., dissident,  et 
Mo.NDEi.BT,  J.,  infirmant  le  jugement  de  C.  S.,  Montréal, 
31  décembre  1863,  Smith,  J.,2  L.  C.  L.  J.,  p.  69;  14  J.,p.  29  ; 
5  Moore's  P.  C.  Reports,  N.  S.,  p.  397,  et  18  R  J.  R.  Q., 
p.  241.) 
"  : — Fidf  Commissaire  ENQUÊTEUR. 
"         :—    "    Libelle. 

SUBROGATION.  Lorsque  l'une  de  deux  cautions  conjointes  et  soli- 
daires paie  au  créancier  toute  la  dette,  et  se  fait  subroger 
aux  droits  de  ce  dernier,  par  un  reçu  à  cet  etiet,  elle  a  le 
droit  de  poursuivre,  au  nom  du  créancier,  l'autre  caution 
pour  la  moitié  qu'elle  a  ainsi  payée.  (Berthelet  vs.  Deane  et 
al.,  C.  S.,  Montréal,  9  juillet  1868,  Monk,  .T.,  12  J.,  p.  335,  et 
18  R.  J.  R.  Q.,  p  95.) 

SUCCESSION.  Une  somme  de  deniers,  léguée  par  un  testateur  à  ses  en- 
fants avec  condition  que  cette  somme  leur  soit  propre,  et 
soit  emnloyée  en  achats  d'héritages  et  de  parts  de  ban- 
que qui  leur  seraient  également  propres,  passe  comme  telle 
dan-*  la  succession  des  descendants  et  ollatéraux,  et  les  as- 
cendants qui  ne  succèdent  pas  aux  propres  ne  |)euvent  re- 
cueillir cette  somme.  (Leprohon  et  al.  et  Vallée,  C.  B.  R.  en 
appel,  Montréal,  8  juin  1867,  Duval,  J.  en  C,  Dkummono,  J.. 
MoNDELKT,  J.,  et  Baixjlev,  J.,  3  L.  C.  L.  J.,  p.  93,  et  18  R.  .1 . 
R.  Q.,  p.  439.) 
"         : —  Vide  Somoarité. 

SURE8TARIE  :—Vide  AKhRÈTEMKNT. 
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SURINTENDANT  SPECIAL  -.—  Vide  Procks-veriiai.. 
SUSPENSION  DE  DECHARGE  :—Vide  FKAtDE. 


TARIF  : — Vide  Arpentei'k. 

TAXE  :--Vid<'  Frai  H. 

TAXE  MUNICIPALE  -.—  Vide  Vkntk. 

"  "  : —    "    Vente  de  i-norRiÉrÉ  i-oir  taxes. 

DE  TEMOIN  i—Vidf  Témoin. 

TEMOIN.  La  Cour  peut  ordoniKM-  qu'un  t<!'inoin,  qui  en  rapportant  cer- 
tains propos,  réussit  il  fair.)  intenter  une  .action  en  dom- 
ina^es  pour  injures  verbales,  ne  sera  pas  taxé  dan.i  la  cati-'C, 
quoique  l'action  soit  maintenue  pour  nn  léger  montant. 
(Li(j}ilh(dl  vs,  Walkir,  C  S.,  Montréal,  .'51  mais  IWKJ,  lUn- 
cii.KY,  J.,  2  L.  C.  L.  J.  p.  4:3,  et  18  R.  .T.  11.  (.1,  J3.  227.) 
"  Un  témoin,  qui  eftt  em|)loyé  dans  le  service  civil,  a  cependant 

droit  d'être  taxé,  quoique  son  temps  ne  soit  pas  jx-rilu  pour 
lui  en  venant  rendre  témoigna^'e,  et  si  c'est  un  liommede 
lirofession,  il  a  droit  d'être  taxé,  comme  les  anires  momliros 
de  ïa  profession,  (pioitju'd  no  l'exerce  pas.  {liorlicttc  vs. 
Forqui'H,  C.  C,  Quéliec,  décembre  IStiti,  Mehedith,  .1.,  2  L.  C. 
L. .].,  p.  185,  et  18  R.  J.  R.  Q.,  p.  371.) 

-  Vide  A  R l' ENTEUR . 

-  "     Enquête. 
"     Prei've. 

-  "      RESl'ONBAniI.ITÉ. 

TERRES  DE  LA  COURONNE.  La  sec.  2  du  oli.  2.3  des  S.  R.  C.  de 
1859,  22  Vie,  intitulé:  "  Acte  concernant  la  vente  et  l'ad- 
ministration des  bois  sur  les  terres  publiques,"  était  on  ces 
termes  :  "  Les  permis  contiendront  une  ilesiiription  lu  terrain 
ou  des  terrains  sur  lesquels  la  coupe  du  bois  devra  se  faire, 
et  seront  censés  contérer  pour  le  temjjs  aux  personnes  nom- 
mées dans  ledit  permis,  le  droit  de  prendre  possession  et  de 
jouir,  à  l'exclusion  de  toutes  autres  jiersonnes,  des  terrains 
y  mentionnés  d'après  les  règlements  et  restrictions  qui 
poiirrontétro  établis; — et  ces  |)ermis  auront  relfet  de  donner 
aux  personnes  qui  en  seront  possesseurs,  tous  droits  de  pro- 
I)riété  quelconques  sur  tous  les  arbres,  ))ois  de  sciage  et  de 
construction  (jui  seront  et  i)ourront  être  coupés  (lans  les 
limites  décrites  dans  Icsdits  permis,  pendant  la  durée  qui 
y  sera  jMirtée,  soit  que  les(iits  arbres,  bois  de  sciage  et  de 
construction  soicait  coupés  par  on  avec;  l'autorisation  des 
l)ersonnes  qui  auront  ou  posséderont  lesdits  |>ermis,  ou  par 
d'autres  j)ersoniH's  avec  ou  sans  leur  consentement; — et  ces 
j)ermis  serontun  titre  sullisant  pour  autoriser  les  personnes 
qui  les  auront  ou  [wisséderont,  à  saisir  ou  îl  faire  saisir  par 
voie  de  saisie  revendication,  ou  autrement,  lesdits  arbres, 
bois  de  sciage  et  «le  construction  partout  où  ils  seront  trouvés 
on  possession  d'aui'une  personne  qui  les  détiendra  sans 
autorisation;  et  aussi  il  intenter  toute  action  on  poursuite 
en  loi  ou  en  équité  contre  tout  possesseur  injuste  des  ter- 
rains désignés  dans  lesdits  i)ermi8,  ou  contre  ceux  qui  poin- 
raient  y  commettre  des  (»nipièteinenis,  ainsi  (pi'ii  poursuivre 
et  faire  ])unir  tous  ceux  (pii  pourraient  empiéter  sur  lesdits 
terrains  et  tous  autres  déliixjuants,  et  il  rocouviertous  dom- 
mages (ju'elles  pourraient  avoir  soulleris;— et  toute  procé- 
dure (jui  sera  pendante  à  l'expiration  (raucun  tel  |)ermis, 
sera  et  pourra  être  continuée  et  menée  à  lin  de  la  niênio 
manière  que  si  l'époque  de  la  durée  dudit  permis  ne  fvit  pas 


TABLE    ALPHAMKTIt/UE   DES   MATlflRES. 


688 


Irsiuvro 


expirée."  Il  a  été  jugé  que  les  dispositions  de  cette  section 
autorisaient  liv  personne,  qui  avait  un  permis  de  couper  dn 
bois,  de  saisir-revenditiuer,  entre  les  mains  du  possesseur, 
du  l)oi8  coupé  sur  ses  limites,  quoique  le  possesseur  no  fut 
pas  celui  qui  avait  coupé  le  bois,  et  que  la  saisie  fût  faite  et 
la  déclaration  signitiée  aprùs  l'expiration  du  [lermis.  (Ennin 
et  la  de  de  chemin  de  fer  le  Grand  Tronc,  C.  B.  R.  en  appel, 
Québec,  19  septembre  1860,  DirvAi,,  J.  en  C,  Aylwin,  ,T., 
MKREDrrn,  .T.,  Drummond,  J.,  et  Mondulet,  .T.,  2  L.  C.  L.  J  , 
p.  113,  et  18  K.  J.  R.  Q.,  p.  279.) 

TKRRES  DES  SAUVAGES.  Un  terrain,  faisant  partie  d'une  réserva 
des  sauvaires,  quoiqu'il  ne  soit  point  compris  dans  les 
limites  du  village  sauvage  où  réside  la  tribu,  ne  peut  être 
vendu  par  les  sauvages,  sans  l'autorisation  du  commissaire 
des  terres  des  sauvages,  et,  si  un  terrain  est  ainsi  vendu 
sans  son  autorisation,  ledit  conunissairo  pourra  le  réclamer 
pour  une  action  pétitoire,  {Commissaire  des  Terres  des  Sait- 
rages  vs.  Jannel,  C  S.  R.,  Montréal,  30  décembre  1865, 
IJaixjley,  j.,  HicKTiiEr.OT,  .1.,  et  Monk,  J.,  1  L.  C.  L.  J.,  p.  111, 
et  18  R.  J.  R.  Q.,  p.  187.1 

TESTAMENT.  J.'art.  289  de  la  Coutume  de  Paris  était  en  ces  termes  : 
"  Pour  réputer  un  testament  solennel,  il  est  nécessaire  qu'il 
soit,  écritet  signé  du  testateur  ;  ou  qu'il  soit  passé  par  devant 
deux  notaires,  ou  par  devant  le  curé  de  la  paroisse  du  testa- 
teur, ou  son  vicaire  général,  et  un  notaire  ;  ou  dudit  curé  ou 
vicaire,  et  trois  témoins  ;  ou  d'un  notaire  et  deux  témoins  : 
iceux  témoins  idoines,  suflisants,  milles  et  Agés  de  vingt  ans 
accomplis,  et  non  légataires:  et  qu'il  ait  été  dicté  et  nom- 
mé par  le  testateur  auxdits  notaires,  curé  ou  vicaire  général, 
et  depuis  à  lui  relu  on  la  présence  d'iceux  notaires,  curé  ou 
vicaire  général  et  témoins,  et  qu'il  soit  fait  mention  audit 
testament,  qu'il  a  été  ainsi  dicté,  nommé  et  relu,  et  qu'il  soit 
signé  par  ledit  teptateur,  et  par  les  témoins, ou  que  mention 
soit  faite  de  la  clause  pour  laquelle  ils  n'ont  pu  signer."  Il  a 
été  jugé  qu'un  testament  fait  devant  notaire  et  deux  témoins, 
constatant  qu'il  avait  été  dicté  et  nommé  par  le  testateur, 
n'était  pas  faux,  et  devait  être  considéré  comme  ayant  été 
dicté  i)ar  lui,  quoiqu'il  fut  établi  par  la  preuve  que  le  testa- 
ment avait  été  fait  par  le  notaire  par  différentes  questions 
posées  au  testateur,  questions  qui  n'étaient  pas  suggestives 
et  auxquelles  le  teslateiir  répondait.  {Brunet  dit  Létang  et 
al.  et  Jirunet  dit  Létang  et  al.,  C.  B.  R.  en  appel,  Montréal, 
9  septeiiibre  1867,  Dcvai-,  .1.  en  C,  Drummond,  J.,  Monde- 
/  ],KT,  .1.,  et  .ToiiNsoN,  J.,   infirmant  le  jugement  de  C.  S., 

]Montréal,  30  juin  1865,  Baikjmiv,  .T.,  1  L.  C.  L.  J.,  p.  60  ;  3 
L.  r.  L.  .1.,  n.  69,  et  18  R.  .1.  R.  Q.  p.  121.) 
"  Le  fait  qu'un  légataire  connaissait  que  le  testateur,  avec  qui 
il  résidait,  avait  fait  un  codicillo  moilifiant  son  testament, 
on  faisant  un  legs  à  ce  légataire,  n'est  pas  suflisant  pour 
faire  supposer  que  ce  légataire  a  exercé  une  intluence  indue 
sur  ce  testateur  pour  lui  faire  faire  un  changement.  Lors- 
qu'un testateur  n'a  pas  été  interdit  au  temps  du  testament 
et  qu'il  n'y  a  pa^'  do  preuve  d'hallucination,  la  présomj)tion 
est  qu'il  était  alors  sain  d'esprit  Le  legs  d'une  part  d'en- 
fant (iorscju'il  y  en  a  plusieurs)  à  deux  niùce;!  du  testateur, 
qui  en  ont  pris  soin,  ainsi  (pie  de  sa  femme,  lesquels  tous 
(jeux  étaient  très  l'igés,  n'est  pas  un  legs  déraison mvble,  lui 
puisse  exciter  le  soupçon  d'inlluence  indue  ou  de  folie  chez 
le  testateur.  {Moirison  et  al.  et  iJambourgès  tt  al.,  C.B.  R., 
Montréal,  9  septembre  1868,  DuvAi.,  .T.  en  C,  Caron,  .1., 
Drummond,  J.,  et  Badoi.ky,  .T.,  3  L.  C.  1...  J.,  p.  10,  et  1  R. 
J.  R.  Q.,  p.  398.) 
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TESTAMENT.  Le  legs  d'une  suintno  d'argent,  fait  par  chacun  de  deux 
conjointe  avancés  en  âge  et  communs  en  biens,  en  faveur 
d'un  de  leurs  desceudants.dans  leur  testament  respectif,  dans 
les  mêmes  termes,  le  même  jour  et  devant  le  même  notaire, 
ne  doit  être  payé  qu'une  fois,  comme  ne  constituant  qu'un 
setil  legs,  quoiqu'il  soit  fait  dans  les  deux  testaments. 
(Clémmt  et  al.  vs  Leduc,  C.  S.,  Montréal,  30  novembre  1865, 
Badgi.kv,  J.,  1  L.  C.  L.  J.,  p.  98,  et  18  H.  J.  R.  Q.,  p.  177.) 
"  : — F/de  Legs. 
"         : —    "    Preuve  testimunialk. 

TIERS-SAISI:— Kide  Dépens. 

TIMBRK  :—  Vide  Billet  promissoirk. 

TRANSPORT.  L'art.  108  de  la  Coutume  de  Paris  se  lisait  ainsi  qu'il 
suit:  "Un  simple  transport  ne  saisit  point,  et  faut  nignifierle 
transport  à  la  partie,  et  en  bailler  copie  auparavant  que  d'exé- 
cuter" Il  a  été  jugé,  sous  ces  dispositions,  que  le  ceKsionnaire 
d'une  créance  n'est  pas  tenu  de  faire  signifier  son  transport 
au  débiteur,  avant  de  le  jMjursuivre  {«ur  le  recouvrement  de 
cette  créance.la  signification  de  la  poursuite  étant  suffisante, 
vu  que  le  débiteur  peut  off'rir  la  dette  sans  les  frais.  (Mar- 
tin vs.  Voté,  C.  S.,  Québec,  28  avril  1851,  Bowen,  J.  en  C, 
Bacquet,  j.,  et  Merbdith,  J.,  1  D.  T.  B.  C,  p.  239  ;  2  R.J.R.Q., 
p.  471,  et  18  R.  .T.  R.  Q.,  p.  1.)  Mais,  dans  ce  cas,  si  le  défen- 
deur, à  qui  aucune  demande  de  paiement  n'a  été  faite 
avant  la  poursuite,  consigne  le  montant  demandé,  sans  frais, 
le  demandeur  n'obtiendra  pas  de  frais  contre  le  défendeur, 
et  il  sera  même  condamné  à  payer  à  ce  dernier  les  frais  de 
défense.  (Paré  vs.  Dérouselle,  C.  S.,  Québec,  9  avril  1850, 
DuvAL,  J.,  et  Meredith,  J.,  infirmant  le  jugement  de  C.  C.  ; 
Tasohmreau,  j.  a.,  qui  avait  condamné  le  défendeur  aux  dé- 
pens, 6  D.  T.  B.  C,  p.  411  i  5  R.  J.  R.  Q.,  p.  122,  et  18  R.  J.  R. 

Q.,p.l.) 

••  Le  cessionnaire  de  lods  et  ventes,  dus  personnellement  par  le 
donataire  de  l'immeuble  et  hypothécairement  par  le  dona- 
teur, à  qui  il  a  été  rétrocédé,  et  sur  lequel  il  est  vendu  par 
le  shérif,  peut  faire  une  opposition  à  fin  de  conserver  pour 
être  payé  du  montant  de  ces  lods  sur  le  produit  de  la  vente, 
sans  avoir  au  préalable  fait  signifier  son  transport,  cette  op- 
position devant  être  considérée  comme  un  acte  conservatoire. 
(Lamothe  et  al.,  opposants  en  cour  inférieure,  appelants,  et 
Talon  dit  Le/ipéranre,  défendeur  en  cour  inférieure,  intimé, 
C.  B.  R.  en  appel,  Montréal,  10  mars  1857,  Lafontaine.J.  en 
C,  dissident,  Duval,  .T.,  Caron,  J.,  BAoeLEV,  J.,  infirmant 
le  jugement  de  C.  S.,  Montréal,  3o  mai  1856,  1  J.,  p.  101  ;  7  D. 
T.  B.  C,  p.  49;  5  R.  J.  R.  Q.,  p.  168;  13  R.  J.  R.  Q.,  p.  505, 
et  18  R.  J.  R.  Q.,  p.  1.) 

"  Le  cessionnaire  d'un  >!  créance  hypothécaire  ne  peut,  en  vertu 
de  son  transport,  intenter  une  action  en  déclaration  d'hypo- 
thèque contre  le  détenteur  de  l'immeuble  hypothéqué 
avant  d'avoir  fait  signifier  ce  transport.  (Lamotlie  et  al.  et 
Talon  dit  Lespérance,  C.  B.  R.  en  appel,  Montréal,  10  mars 
1857,  opinion  de  Lafontaine,  J.  en  ('.,  et  de  Caron.  J.,  1  J., 
p.  101  ;  7  D.  T.  B.  C,  p.  49,  et  5  R.  J.  R.Q.,  p.  109.) 

*'  Le  cessionnaire  d'une  créance  n'a  pas  droit  d'action  contre  le 
débiteur,  tant  que  le  transport  n'a  pas  été  signifié  et  qu'il 
n'en  a  pas  été  délivré  copie  au  débiteur,  à  moins  qwe  ce 
cessionnaire  ne  justifie  de  l'acceptation  du  transport  par  le 
débiteur,  cette  acceptation  équivalant  à  signification. 
{Charlehois  et  Forsyth  et  al.,  et  Lefebvre,  int.,  C.  B.  R.  en 
appel,  Montréal,  9  décembre  1869,  Caron,  J. ,  Drummond,  J., 
Badglky,  j.,  et  MoNK,  J.,  infirmant  le  jugement  de  C.  S., 


,cun  de  deux 
18,  en  faveur 
B8pectif,danB 
lême  notaire, 
bituant  qu'un 
testaments, 
vembre  1865, 
Q.,P.177.) 


lit  ainsi  qu'il 
(lut  nifuififr  le 
%nt  que  d'exê- 
!  cessionnaire 
3on  transport 
Duvrenient  de 
mt  ^uffi8ante, 

8  frais.  (Mar- 
k'EN,  J.  en  C, 

9  ;  2  R.J.K.Q., 
iS,  si  le  défen- 

n'a  été  faite 
idé,  sans  frais, 

le  défendeur, 
Br  les  frais  de 

9  avril  1850, 
nent  de  C.  C.  ; 
ndeur  aux  dé- 
,  et  18  R.  J.  R. 

Ile  ment  par  le 

t  par  le  dona- 

st  vendu  par 

[mserver  pour 

t  de  la  vente, 

)ort,  cette  op- 

louBervatoire. 

appelants,  et 

[ieure,  intimé, 

iNTAiNE.J.  en 

J.,  infirmant 

,  p.  101  ;  7  O. 

R.  Q.,  p.  505, 

beut,  en  vertu 

[atioud'hypo- 
hypothéqué 

ytlie  et  al.  et 
■al,  10  mars 

ABON.  J.,  1  J.. 

|l(j9.) 

ion  contre  le 
ni  fié  et  qu'il 
loins  que  ce 
isport  par  le 
ignification. 
C.  B.  R.  en 

lUMMOND,  J., 

mt  de  C.  S., 


TABLE   ALPHABÉTIQUE   DES   MATIÈRES. 


585 


Montréal,  31  décembre  1868,  Torrance,  J.,  14  J.,  p.  135  ;  1 
R.  L.,  p.  607  ;  2  R.  L.,  p.  184  ;  3  R.  L.,  p.  39,  et  18  R.  J. 
R.Q.,p.l.) 

TRANSPORT  -.—  Vide  Capias. 
"         : — Vente  de  oréanoe. 

TROTTOIRS  -.—  Vide  Corporation  Mcnicipale. 

TUTELLE  -.-Vide  Tcteur. 

TUTEUR.  La  sec.  4  du  ch.  86  des  S.  R.  B.  C.  de  1861,  intitulé  "  Acte 
concernant  les  acte«  d'émancipation,  et  les  assemblées  de 
parentH  et  amis,  par  devant  notaires,  ponr  l'élection  de 
tuteurs,  subrogés-tuteurs  et  curateurs,"  était  en  ces  termes  : 
"  Dans  tous  les  cas  d'élection  de  tuteur  ou  curateur,  soit  à  la 
personne  ou  aux  biens,  ou  ad  hoc,  liomolognée  par  l'un  des 
juges  (le  la  Cour  Supérieure  du  Bas-Canada,  hors  de  la  cour, 
ladite  cour  su j)érieure,  sur  requête  des  plus  proches  parents 
aux  tins  de  casser  et  annuler  telle  élection  de  tuteur  ou  de 
curateur,  après  avoir  pris  connaissance  «le  la  cause  et  en- 
tendu le  tuteur  ou  curateur  nommé  par  acte  homologué 
comme  susdit,  pourra  casser  et  annuler  telle  éleirtion,  pour 
des  raisons  suffisantes  en  loi,  et  ordonner  qu'il  soit  procédé  à 
une  nouvelle  élection  et  nomination,  en  la  manière  ordi- 
naire." Il  a  été  jugé, Bouscen  disjK>sitions,que  la  destitution 
d'un  tuteur  pouvait  être  demandée  par  requête,  et  qu'il  n'é- 
tait pas  nécessaire  qu'elle  le  fût  par  une  demande  accom- 
pagnée d'un  bref  de  sommation.  (Stephens  vs.  Ste]^henf,C.8., 
Montréal,  30  novembre  1865,  BArK»i-EV,  .T.,  1  L.C.L.J.,  p.  98, 
et  18  R.  J.  R.  Q.,  p.  177.) 
'"  Si  un  tuteur  vit  sur  les  biens  de  son  pupille  et  le  conduit  dans 
un  pays  malsain,  cela  est  suffisant  ]x>ur  justifier  sa  destitu- 
tion. (Stephens  vs.  Steplumit,  C.  S.,  Montréal,  30  novembre 
1865,  BAiMiLEv,  J.,  lL.C.L.J.,p.  98,etl8R..1. 11.Q.,  p.  177.) 
"         : — Vide  Preuve  testimoniale. 

u 

USUFRUITIER  :—Vide  Exéciteub testamentaire. 

USURE.  La  sec.  5  du  ch.  3  des  Ordonnances  du  Gouverneur  et  du  Con- 
seil Législatif  de  1777, 17  Geo.  III,  intitulé  :  ''Onlonnance 
qui  fixe  les  dommages  sur  les  lettres  de  change  prot<wtées, 
et  le  prix  des  intérêt*  dans  la  Province  de  Québec,"  était 
en  ces  termes:  "  Du  jour  et  après  la  publication  de  cette 
Ordonnance,  il  sera  permis  de  passer,  directement  uu  indi- 
rectement, dans  tous  contrats  pour  emprunt  d'argent,  de 
marchandises  ou  autres  efl'ets  quelconques,  une  demeure 
de  six  pour  cent  par  an,  sur  cent  livres  au-dessus  de  la  va- 
leur, et  sur  ce  pied  pour  plus  grande  ou  moindre  somme 
ou  valeur,  et  pour  plus  long  ou  plus  court  temps,  ladite 
demeure  sera  accordée  et  perçue  dans  tous  les  cas  où  les 
parties  conviendront  d'en  payer  ;  et  tous  contrats,  obliga- 
tions ou  conventions  quelcqnques,  sur  lesquels  ou  par  les- 
quels, une  plus  forte  demeure  serait  convenue  ou  prélevée, 
seront  totalement  nuls.  Et  tous  particuliers  qui  prendront 
directement  ou  indirectement,  accepteront  ou  recevront  une 
plus  forte  demeure,  encourront  pour  chaque  contravention 
une  amende  du  triple  de  la  somme  d'argent,  de  la  valeur  des 
marchandises  ou  autres  effets  quelconques,  qui  sera  poursui- 
vie par  actioi)  de  dettes  dans  aucune  des  cours  des  plaidoyers 
conununs  en  cette  province.  La  moitié  de  telle  amende 
appartiendra  à  Sa  Majesté,et  l'autre  moiiiéà  celui  qui  en  fera 
la  poursuite."  I^es  sections  2  et  3  du  cb.  80  du  Statut  du  Ca- 
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niida  do  1853,  W  Vie, intitulé:  "  Acte  pour  modifier  les  Lois 
d'IIsiiro"  étaient  en  eea  termes  :  "II.  i*It  qu'il  soit  statué, 
qu'aucune  convention  (pii  «era  faite  à  l'avoidr  dans  aucune 
i)artie  de  cette  province  jwur  le  prêt  on  crédit  d'argent  ou  va- 
ItMir  d'arjicnt,  à  n'importe  quel  taux  d'intérêt,  et  qu'aucun 
piiienient  fait  en  vertu  de  cette  convention,  ne  rendra 
aucune  des  parties  ù  cette  convention  ou  paiement,  sujette 
i\  aucnne  perte,  confiscation,  |)énalité  ou  poursuite  civile  ou 
criminelle  pour  usure,  nonobstant  toute  loi  ou  statut  à  ce 
contraire."  "111.  Pourvu  toujours,  néanmoins,  et  qu'il  soit 
statué,  que  toute  convention  CDnime  susdit,  et  toute  garan- 
tie pour  '.celle,  sera  nulles  en  autant,  et  en  autant  soule- 
nient,  (juil  s'agira  de  l'excédent  d'intérêt  devenu  on  consé- 
(puuice  payable  au-dessus  du  taux  de  six  louis  pour  le  prêt 
«le  cent  louis  pour  une  année,  ot  Ipdit  taux  do  six  pour  cent 
d'intérêt,  ou  tel  autre  taux  d'intérêt  moins  élevé  qui  pourra 
avoir  été  convenu,  sera  alloué  et  recouvré  ilans  tous  les  cas 
où  il  sera  convenu  entre  les  parties  (jne  l'intérêt  devra  être 
j)ayé  "  La  section  1  du  cli.  8,")  des  Statuts  du  Canada  de 
18.'^)8,  22  Vict,  était  en  ces  termes:  "  Depuis  et  après  la  pas- 
sation du  présent  acte,  la  troisième  section  de  l'acte  men- 
tionné dans  le  |)réand)ule  du  présent  acte  (Acte  pour  modi- 
fier les  Lois  d'Usure,  1(>  Vie.,  cli.  80),  sera  et  elle  est  par  le 
présent  abrogée,  excepté  seulement  quant  aux  contrats  pas- 
sés après  sa  mise  en  opération  et  avant  la  passation  du 
présent  acte,  à  l'égard  desquels  elle  demeurera  en  vigueur," 
et  la  .section  'J  se  lisait  ainsi  qu'il  suit  :  "  Il  sera  loisible  il 
toute  personne  ou  personnes  autres  que  celles  exceptées 
dans  le  présent  acte,  de  stipuler,  donner  et  exiger  sur  totit 
contrat  ou  conv^'.ntion  quelconque,  tel  taux  d'intérêt  ou 
d'escompte  dont  il  pourra  avoir  été  convenu."  Vient  ensuite 
la  sec.  "_'  du  cli.  .'18  des  Statuts  revisés  du  Canada  do  1859, 
22  Vict.,  intituté:  "  Acte  concernant  l'intérêt,"  qui  se  lisait 
ainsi  qu'il  suit:  "  La  section  précédente  ne  s'appliquera  ù 
aucune bampie  011  institution  de  banque,  ni  il  aucmie  compa- 
gnie d'assurance,  i.i  il  aucune  corporation  ou  association  de 
(lersonnes  autorisés  par  la  loi  il  prêter  ou  emprunte]  des 
sommes  d'argent  à  un  taux  d'intérêt  plus  élevé  que  six 
pour  (ient  par  année."  Il  a  été  jugé  que,  sous  les  (lisposi- 
tions  de  l'Ordonnance  de  1777,  lorsque  le  prêteur  remettait 
A  l'emprunteur  mie  iiomme  moindre  que  celle  mentionnée 
dans  l'obligation,  il  y  avait  usure,  du  moment  que  l'em- 
prunieiir  payait  Tint  -rèt  sur  le  moment  total  des  obliga- 
tions, mais  que  l'e  dernier  ne  pouvait  recouvrer  l'excès  d'in- 
térêt, sur  la  somme  réellement  avancée,  tant  qu'il  n'avait  pas 
payé  un  montant  sutlitiant  ])our  éteindre  le  capital  et  les 
int'Têts  au  taux  légal.  1  ar  la  loidelSôS,  (ians  le  cas  d'usure, 
le  contrat  lui-même  n'est  affecté  qti'en  ce  qui  excède  l'inté- 
rêt légal.  L'effet  do  ce  statut  est  qu'un  contrat  usuraire  ne 
soumet  plus  iu!o  partie  à  l'amende,  mais  qu'il  n'est  nul 
qu'en  ce  qui  regarde  la  stipulation  excédant  (i  %  d'intérêt. 
Un  contrat  pour  prêt  d'une  somme  d'argent,  fait  après  la 
])assation  de  l'Ordonnaiice  de  1777,  et  avant  le  statut  de 
1803,  ne  pouvait  être  ratifié  après  la  passation  de  ce  der- 
nier statut,  de  manière  à  le  rendre  obligatoire  pour  le  tout  ; 
mais  il  pouvait  être  ratitlé  de  manière  il  permettre  au  prê- 
teur de  faire  exécuter  son  contrat  pour  le  montant  de  i'ar- 
gont  j)rêt'',  il  six  pour  cent  d'intérêt,  et  non  do  manière  A 
lui  permettre  de  recouvrer  l'excédent  do  ce  (pi'il  avait  remsi 
il  l'emprunteur,  vu  que  le  statut  de  1853  déclare  encore 
illicite  les  contrats  usuraires,  mais  seulement  pour  l'excé- 
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dent  (lo  l'iiit<''rCt  lt''<iiil.  Un  contrat,  prnliiW  par  la  loi  d'nsnro, 
ne  jiout  Otre  ratifié  tant  (pie  ces  loin  sont  en  vijiuenr,  inaiB  il 
peut  l'être  effectivement  aprèn  l'ubronation  de  la  loi  le  pro- 
iiibant.  Si,  aprè»  la  paHBation  du  statut  «le  18f)li  (en  1H55), 
un  (lébitenr  d'une  -onune  d'nrj;ent,  dne  en  vertu  d'un  con- 
trat nsuraire,  en  cotmidération  d'un  dt'Uii  ividitionel  parle 
créancier,  s'ohiijjie  à  payer  tout  le  niontnnt  p<irtc  dans  le 
premier  contrat  d'olilijration,  avec  l'intérêt  lé^ul,  et  donne 
des  fjaranties  additionnelles,  il  est  tenu  de  i>ayer  totit  le 
montant  convenu,  et  il  ne  |ient  pins  plaider  l'usure  <jn'il 
aurait  pu  invcuiucr  avnnt  ce  notiveati  contrat.  L'emprun- 
teur, <pii  fuit  \uie  convention,  avec  l'atrent  du  préteur,  par 
laquelle  il  convient  de  lui  donner  nnc  partie  de  la  soinme 
l)rétée,  conitne  coininission  j)oiir  lui  fairt^  avoir  l'enijimut, 
ne  peut  r'i)éter  du  préteur  1  !  numtant  que  l'ajrent  a  ainsi 
retenu  dans  ses  mains,  parce  que  le  contrat  serait  nsuraire. 
l'oiir  (ju'il  i>ui8-e  répétt^r  cette  somme  <'onive  le  préteur,  il 
lui  liint,  établir  que  la  somme  retenue,  l'a  ité  à  la  conuais- 
sanco  dn  prêt»  tir,  et  (pie  ce  dernier  a  partittioé  A  ce  cf)nlrat 
nsuraire.  (  h'nrzkoiniki  et  />or?o)).,  Conseil  Prive,  21?  st^ptemlne 
]^!()8,  contirniaiu  le  jnj.'einent  de  ('■  H.  Il  en  appel,  Montréal, 
Il  mars  IStKi,  l)rvAi,,  .1.  en  ('.,  Avi.win,  .T.,  M^iiKorrir,  .1.,  f/'.s- 
i>iilnil,i'\  MoNOF.i.KT,  J.,  qui  intirnipit  le  jii;;enient  de  ('.  S., 
IVIoiitr^'al,  :!1  scptemlue  18(1."^,  Smith,  .1.,  2  L.  ('.  h.  .!.,  p.  «!>  ; 
14  J.,  p.  •_'});  5  IVloore's  P.  C.  lleix.rts,  N.  S.,  p.  3!)7,  et  IH  \{. 
J.  K.  Q.,  p.  241.) 


jbli^a- 
Is  d'in- 


VA(JAlU)NnA(»K.  Des  injures  proférées  à  l'adres.se  d'une  personne  pré- 
sente, dans  nue  maison,  ne  j^eii  vent  justifier  une  conviction 
pour  avoir  troublé  la  paix  publique;  il  faudrait  que  ces 
injnres  eussent  été  proférées  sur  la  voie  pnblifpie.  (S.  }{.  C. 
de  18S(i,4i)  Vict.,  cli.  157, sec  S,  U  e.  et  f.).  (Expurk'  (Jamni, 
C.  S.,  :Montréal,  ;iO  jnin  18(15,  Monk,  J.,  1  !..  V,.  L.  .1.,  p.  (W.et 
18  R.  J.  K.  Q.,  p.  VA).) 

VAISSEAU  -.—  Vile  l'itivii.KiiK. 

"  :.—    "     ({ksi'onsahii.ii.é. 

VK.NDITIONI  KXI  ONAS.  Les  liéritiers d'un  débitenr,  dont  l'immenblo 
a  été  sai>i  avant  sf)n  décès,  n'fint  jia^  le  droit  de  s'opposer  A 
l'exécntion  d'un  roiditiovi  ixjxnid.i,  sansolitenir  nn  oidredu 
jnjre  permettant  la  proiluc^tion  de  lenr  opposition,  et  une 
telle  oppfisition  par  eux  ainsi  produite,  se  plaignant  de  ce 
j|iie  le  jiijrement  lendii  contre  leur  auteur  n'a  pas  été  décla- 
ré eNécuioire  contre  eux, îivait  <le  faire  émaner  U;  bref  de 
]'i  udiliov.i  e.rjiovdn,  sera  rejctécsi  elle  n'est  accompuirnée  do 
l'nrdie  dn  jii^'e  (iirt.  (i(>4  ('.  i'.  V..\  [litaïuniir  m^.  jhirrell,  et 
J)iiircll  it  (il.,  op]).,  C.  S.,  Montréal,  31  octobio  IStiô,  Iîad- 
(ii.KV,  .T.,  1  I,.  C.  b.  .!.,  p.  !);'),  et  18  1.'.  J.  H.  (l,  p.  1()2.) 

VEîs'riO.  Ci'lui  ()ui  vend,  par  un  courtier,  une  certaine  ((uaiitilé  de  fer 
rouillé  (sacbant  (pi'i!  est  rouille),  est  tenu  d'indemniser 
l'iiclieteiir  ]ioiii'  le  doniinajre  caii.sé  an  fer  par  la  rouille,  en 
dimiiiiiant  <riHitaiit  le  prix,  quoicpie  ce  dernier  ait,  lors  d»! 
la  vente,  envoyé  son  commis  exjiniiner  le  fer  pour  ttoiistater 
de  (ptelle  qualité  il  éluit,  si  ce  commis  n'a  (ixaminé  (jne  la 
qualité  du  fer,  mais  n'a  pas  constaté  s'il  était  endommaué. 
(liivum  vs  Xulliollavil  (t  (il..V.  S..  Montréal,  liO  noxemliro 
ISWi,  MoNK,  J.,  2  b.  (A  L.  .1.,  p.  185,  et  18  K.  J.  K.  Q.,  p. 
S72,) 
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VKNTPL  Dans  le  chh  d'une  vente  sur  éclmntillnn,  si  In  rlioBC  délivréo 
n'est  pan  l'urticle  (lu'oii  enU-ndail  vendre  et  iicheler,  la  vento 
est  nulle,  qnoiqin- celte  chose  HoitHembinhle  &  réclitiiitillon. 
(.Kirry  ei.  ni.  va.  .Sewell  cl  al.,  Montréal.  30  juin  1866,  B a i> 
(ii.EV.'j.,  I  L.  ('.  L.  J.,  p.  02,  et  18  K.  .1.  H.  Q.,  p.  125.) 

"  La  convention  fait?  entre  l'entroprenenr  d'une  bAtiisse  et  sa 
caution,  par  lacpielle  reiitref>reneiir  déclare  ipie  le  prix  de 
ses  travaux  sera  paye  i\  sa  caution,  et  (piétons  les  maté- 
riaux appartiendront  à  cette  dernière  f)Our  lagaruntirde  son 
cautionnement,  n'a  pas  l'ell'et  de  tranH|K)rter  li  cette  caution 
des  matériaux  achetés  par  l'entrepreneur,  qui  sont  encore 
entre  les  niaiiiH  d'\in  tiers  et  n'ont  jamais  éié  trani'portés  sur 
les  lieux  de  la  bdtisse.  (Vharlravd  tt  ol.  v«.  Joly,  vX  Whit- 
lock,  t.-s  ,  et  Iki'jurilinH  et  al.,  Int.,  ('.  S.  U.,  Montréal,  31  mal 
18fi6,  Baixii.kv,  .[.,  Bkhthk  )T,  J.,  et  Monk.  J.,  coniirniant  le 
juj;ementde  la  cour  depieniière  instance,  1  L.  (".  L.  .T.,  p.  27, 
et  18  K.  J.  K.  Q,  p.  KMi.) 

"  L'aciietenr  d'un  immeuble  est  tenu  de  payer  une  taxe  spé- 
ciale imposée  sur  cet  immeuble  par  l'autorité  municipale 
a|)rî^s  la  vente, (pioique  cette  taxe  sfiéciale  soit  imposée  pour 
payer  les  delten  antérieures  ù  la  vente,  «lues  par  la  corpora- 
tion. (Liirocqne  vs.  Bunijue  de»  Marcl.and.s,  L'.  S.,  Montréa], 
9  juillet  18()7.  Monk,  J.,  3  L.  (.'.  L.  J.,  p.  18,  et  18  R.  J.  K.  Q., 
p.  421.) 

"  Le  mari,  séparé  de  biens  d'avec  sa  femme,  ne  peut  acheter  un 

immeuble  de  cette  dernière  (art.  1^83  ('.  C);  et  une  vente 
faite  par  la  teninie,  scparée  de  biens  d'avec  son  mari,  auto- 
risée de  ce  dernier  aiipni'avant,  à  un  tiers,  est  illégale  et 
nulle,  s'il  y  a  convention  entre  l'iicheteur  et  le  mari,  qui  a 
autorisé  sa  femme,  qu'ils  i)artageront  ensemble  les  béné- 
fices de  l'acquisition.  (Guiiuii  dit  l.tmoive  et  ///onoi/i.  Conseil 
Privé,  14  novembre  1874,  confirmant  le  jugement  de  C.  B. 
K.  en  appel,  Montréal,  10  décembre  1870i  DtîrvAi-,  J.  en  C, 
Cakon,  j.,  BAncii.KY,  .1.,  Stuart,  J.  ad  lioc,  dissident,  et 
LoRANCiKR,  J.  ad  hoc,  dissitlent,  cpii  confirmait  le  jugement 
<le  C.  S.,  Montréal.  27  juin  18()6,  Monk,  .T.,  2  L.  C.  L.  J.,  p. 
163;  2  R.  L.,  p.  333,  et  18  R.  J.  H.  Q.,  p.  2i»2.) 

"  Le  vendeur  de  limites  il  bois  ne  |)eut  poursuivre  l'acquéreur 
jx)ur  le  paiement  du  ])rix  de  vente,  et  en  même  temps 
réclamer  le  bois  couj)é  sur  les  limites  comme  étant  sa  pro- 
priété. Il  pourrait  demander  la  résolution  delà  vente  et,  dans 
ce  cas,  réclamer  le  bois,  mais  il  ne  peut  réclamer  et  le  prix 
et  le  bois  {(rib/>on  et  Mnfat,  C.  B.  R.  en  appel,  Montréal, 
î)  juin  1800,  IJuvAi,,  .L  en  C,  Mkrejuth,  .).,  AvLwi.;,  .T., 
MONOELET,  .T.,  et  l.OKANGKK,  J.  iid  lioC,  2  L.  C.  L.  J.,  pp.  60  et 
06,  et  18  R.  .1.  H.  Q.,  p.  23i).) 

"  Le  vendeur  d'un  immeuble,  qui,  par  une  opjKihition  à  fin  de 

le  distraire  d'une  saisie  faite  à  la  poursuite  d'un  créancier 
hypothécaire  de  l'acquéreur,  demande  que  la  vente  par  lui 
faite  an  saisi  soit  résolue  pour  défaut  pur  lui  d'en  avoir  payé 
le  prix,  a  droit  d'exiger,  du  demandeur  poursuivant  qui 
veut  le  désintéresser,  le  prix  de  vente,  les  frais  de  son  oppo- 
sition, et  aussi  les  frais  d'une  action  intentée  par  lui  après  la 
production  de  son  opposition,  demandant  la  résolution  de 
la  vente,  quoique  cette  action  en  résolution  de  vente  ne  soit 
|ias  mentionnée  dans  son  opposition,  vu  qu'elle  a  été  in- 
tentée après.  (Art.  I.ï36  ■  .  C).  (Demeri>e{  Saiid-Aniovr  et  al., 
C.  B.  R.  en  appel,  Montréal,  »  septembre  1865,  Du  val.  J. 
en  r.,  Avi.wiN,  .1.,  Merkditii,  .J.,Drummond,.I.,  et  Mo.sdelet, 
J.,  confirmant  le  jugement  de  C.  S.  R.,  Montréal,  qui  confir- 
mait le  jugement  de  C.  S.,  Montréal,  Bkbthklot,  .J.,  1  L.  C. 
L.  J.,  p.  59,  et  18  R.  J.  R.  Q.,  p.  118.) 
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VENTE.   Le  vendeur  d'une  muehiiip  &  fauulier  eut  tenu  de  Knrantir 
qu'elle  fonctionne  oonvenablenient,  et  kI  elle  ne  fonclienne 

ftas  l)lon,  il  ne  |)eut  oiv  recouvrer  le  i)rix  de  l'acquéreur. 
F<iUnn  et  Smilh,  C.  B.  li.  en  ap|>el,  Montréal,  tt  juin  18<15, 
DuvAi.,  J.  en  (;.,  Avi.win,  J.,  MKKKorrn,  .F.,  dissident,  DarM- 
MOND, ,).,  et  MoNUELKT,  J,,  diNsIdeut,  infirmant  le  jugement 
de  C.  C,  1  L.  V.  L.  J.,  p.  ?6,  et  18  R.  .1.  li.  Q.,  p.  113.) 

"  Lorsqu'une  personne,  voulant  accpiérir  un  potit  morceau  de 
terre  joi^tnant  son  terrain,  en  ufFre  un  prix  «pli  n'est  pas 
accepté  et  refuse  de  donner  le  prix  demandé,  et  ensuite 
s'einpiire  du  terrain  et  y  construit,  le  tribunal,  sur  une 
action  pétitoire  du  propriétaire  réclamant  na  propriété, 
pourra  déclarer  «lue  leteirain  appartiendra  i\  celui  qui  l'a 
bAii,  en  par  lui  payant  au  propriétaire  le  prix  d'abord  de- 
mandé par  lui  et  qu'il  avait  refusé  de  lui  payer.  (  Watiton  et 
Fnllutn,  V.  B.  U.  en  appel,  Mofitréal,  (i  juin  18(i5,  J)i;vai„  J. 
en  (;.,  disHident,  Ayi.win,  ,I  ,  dissident,  Mkrkoith,  .1.,  Drum- 
MONU,  .1.,  et  MoNDELKT,  .T.,  confirmant  le  jugement  de  la 
Cour  de  première  instance,  1  L.  C  L  .1.,  p.  33,  et  18  R.  J.  R. 
Qm  p.lll). 

••  Si  l'acîquéreur  d'un  immeuble,  qui  est  poursuivi  par  le  ven- 
deur pour  le  paiement  du  prix  de  vente,  [)laide  qu'il  ajuste 
sujet  de  craindre  d'être  troublé  par  une  action  liypotbécaire, 
au  sujet  d'une  hypotl-ùque  affectaut  cet  immeuble,  et  (pi'il 
est  prêt  à  payer  aussitôt  que  le  vendeur  aura  fait  cesser  ce 
trouble  et  lui  aura  fourni  caution,  le  demandeur  devra 
payer  les  frais  de  la  contestation,  et  le  défendeur  devra 
payer  les  frain  de  la  <leniande  jusqu'à  la  production  du  plai- 
doyer (art.  lô:tô  V.  C.)  (MrDoudld  ut  al.  vs.  Molleur,C  S.  R., 
Montréal,  30  novembre  1865,  BAïKii.Kv,,!.,  Bekthki,ot, .1.,  et 
MoNK,  .1.,  1  L.  C.  L.  .1.,  p.  108,  et  18  R.  .1.  R.  Q.,  p.  184.) 

"  Un  contrat  [wur  la  vente  de  1301  biMots  mesurant  50,000 pieds, 
plus  ou  mtiins,  livrables  à  une  ostacade  i\  Québec  le  ou  avant 
le  15  juin,  et  payables  par  le  billet  de  l'acheteur  à  90  jours 
de  la  date  du  contrat,  au  taux  de  OJd.  par  pied  mesuré,  et 
avec  convention  que,  si  la  quantité  était  plus  considérable, 
le  surplus  serait  payé  au  même  taux,  et  que,  si  elle  était 
moins  considérable,  la  «lifFérence  serait  remise,  n'a  pas  l'eflet 
de  transporter  la  propriété  des  billots  à  l'acheteur,  avant 
que  ces  billots  ne  soient  reçus  dans  l'estacade,  et  si  ces 
billots  font  transportés  à  l'estacade  quelques  jours  après  la 
date  fixée  et  ne  peuvent  être  reçus  dans  l'estacade,  parce 
que  cette  dernière  est  déjà  pleine,  et  sont  dispersés  par  une 
tempête,  la  perte  retombe  sur  le  vendeur.  Pour  constituer 
une  vente  qui  transfère  immédiatement  la  propriété,  il  est 
nécessaire  que  la  chose  vendue  soit  certaine  lors  de  la  vei\te, 
et  qu'il  y  ait  un  prix  déterminé  ou  (pli  puisse  être  déter- 
miné. Des  personnes  peuvent  vendre  ou  acheter  une  chose 
déterminée,  ou  elles  |)euvent  convenir  (pie  la  vente  d'une 
chose  déterminée  sera  complète  et  en  transférera  lu  pro- 
priété, qHoi(pie  la  livraison  soit  remise  ii  plus  tard, et  quoiijue 
le  vendeur  ait  quelque  chose  à  faire  avant  t-ette  livraison, 
ou  elles  peuvent  convenir  que  la  vente  ne  sera  pas  com[)lète, 
et  ne  transférera  pas  la  propriété  avant  que  quelque  chose 
ne  soit  fait  pour  constater  le  montant  du  prix.  Oans  le 
contrat  ci  dessus,  il  paraît  que,  jusqu'à  ce  que  le  mesura^o 
et  la  livraison  fussent  faits,  la  vento  n'était  pas  complète, 
rien  dans  les  termes  du  contrat  n'indicpiant  l'intention  de 
transférer  la  propriété  avant  le  mesnrajie,  mais,  an  (îontraire, 
l'intention  paraissant  être  ((ue  la  propriété  ne  serait  trans- 
férée que  (juand  le  mesuru>;e  aurait  été  fait  à  la  livraison 
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(iirts  M7J  ot  14011  C.  C).  {Loijiin  it  ni.  et  LemenurUr  et  al., 
{'.  I'.,  i;j  ilt'(»»inliro  1H47,  coiidniiiint  II!  juKOnxint  il«  lu  Coiir 
<i'.\|i|icl,  11)   iiiiirH  1S45,   nllriniitif  (In   iu;!tniiiMit  do  la  ('.  M. 
l{.,QiH'l»3f,r)  tVvrior  1MI4,  Miii  avait ilt'citi-ijiio  lu  (aitiravoir 
roiiilii  luH  billotH  \   reHta<'a<l(>  'tait  iiiittollru  HiiHÎHiDtit  <U'h 
billotH,  ut(|iin  la  pi'rtcilt'  rvA  l»i Ilots, apio.s  (•(Utn  oHVu,  inloin- 
luiit  Hilr  l'aili'ttimr,  i    11.   i1(î  Lcj;.,  p.  17fi;  0  Mooro's   1'.  C. 
Ui'|).,  \u  liU;  'J  H.  J.  U.  (l,  p.  •_',  fl  18  U  .1.  U.  ti-,  p.  407.) 
: —  Vide  EncjI'i'mk. 
:—    "     FitALDi:. 
:—    "     l'uivit.Kdiî. 

: —      "      TumiCS  l)|.;S  H.MVAOKH. 

DE  LA  riIoSE  IVAUTIIIFI  :— V'/</«  Vkntk  di:  Mkuiii.ks. 

IJIO  CltEANCE.  Le  iimri.f'i'pan' (lo  hiunn  d'avocKafiunine,  qui 
pu'u"  imjii)iumiMit  U's  coïKlaiiinaiittons  icsiloiix  coujoiiitorncnt 
ot  Holidairt'iiH'iit,  ot  ho  U\  lait  transiMirtcr,  oHt  t•tlIl^é  ucinu'rir 
i:o  jum'iiioiil  pour  hou  |)n»prl^  cmiipto  ot  pour  colni  do  sa 
foiiiiiu',  ot  il  i»o  |)mit  l«  lairo  oxôcnt('r  sur  les  iiieiiH  do  ootfe 
diTiiièrc,  ni  pur  liii-iii("'iiio,  ni  pur  un  pr<\to-m>iii.  ((Iiujoh  dit 
Liiiniliir  ft  LIoiiiÙK,  ("on.^oil  l'rivt',  14  iiovoinbro  1M74,  2 
L.  C.  L.  .1.,  p.  1(1:5  ;  \i  U.  L.,  p.  :!:5.(,  it  IS  II.  .J.  H.  Q..  p.  21*2). 

DE  ("UKAN<'K.  >()•■.  it'Hdi.'spoiitioiiHdorarlirlo  108  do  la  (Àni- 
tUMif  de  l'aria,  il  n'était  pu-  nrctiSNairu  do  Hijçnifîor  !o  Irann- 
port  il'mn' cri'aiii'o,  aliu  ipio  lo  cohsiunnairo  ptiisso  on  poni- 
Kiiivro  lu  rociiuvroniont  cuniro  lo  (K'bitoiir,  ot  la  signilii'ation 
do  la  i)unrsnilo  i:oni|)orto  nno  si>;nillcation  «nlliaanto  dv  \a 
créancf.  Dans  tous  los  cas,  co  d»''fant  do  sijçnilication  doit 
ôtro  [ilaido  par  le  dt'fondour  ;  co  no  ponrrait  étro  nii'nn 
iiioyou  d'i'X(Hiption.  (Oviinn  dit  Lcmohic  ot  Lionaùi,  C.  B.  H. 
on  ap|H'l,  Montn'ai,  10  dôcombro  1870,  opinion  de  Luranukr, 
J.  ad  hoc,  18  11.  J.R.  (i.,p.  341). 

DE  CllEAiNUE:— KWc  I'kaudi;. 

"  : —      "      TUANSl'ORT, 

DE  DROIT  l)'A(;iION.  (Vlui  (jui  udroitdo  répéter  nnosomtno 
d'ar^ellt  nu'il  a  payéo  on  vertu  d'un  contrat  fait  on  contra- 
vention aux  lois  d'usiiro,  peut  vendre  co  droit  d'action  il  un 
tiers  (arts  148-^  et  1570  C.  C).  [Dorioii  ot  Kicrzkoir.tki,  (.'.  U. 
iv.  en  appel,  Montrcal.'J  mars  LSOti,  Du  val,  J.  on  C,  Avi.wiN, 
■i.,  MiiitKDiTit,  ,].,  dissident,  et  Moxdklkt,  .1.,  intirniant  lo 
jujionionl  de  C.  S.,  Montr^^'ai,  lU  décembre  ISO;'),  8mihi,  .1.,  2 
L.  C.  L.  J.,  p.  ()'.»;  14  J.,  p.  20;  5  Moore's  P.C.  Ueports,  N.S., 
p.  :W7,  et  18  K.  J.  U.  Q.,  p.  241.) 

DE  DUOITS  LITIGIEUX,  l^uoiquo  la  loi  permetlo  la  vonto 
(Kh  droits  litij^ieux,  elle  no  la  favorise  pas  (ait.  1583  (À  C), 
ot  lo  tribunal  peut  maintenir  un  plaidoyer  de  droits  litigieux 
en  condamnant,  celui  de  (pli  ils  sont  réclatnt'îa,  à  rembourser 
il  raclieteui'  lo  piix  do  von;e,  avec  les  frai.5  et  loyaux  coiits, 
ot  les  inlér(jts  .-nr  lo  prix,  (pioiquo  co  plaidoyer  n'ait  pas  étù 
l'ait  en  pr^snier  lieu,  et  ait  i  tt-  produit  en  même  temp.s  et 
comme  i,>]a;  U  yer  .subr^équent  il  d'autres  .-ur  le  ni<3rito  do  la 
domaiidt).  (  Gj.yoa  ilit  Lfinoine  ot  Lionain,  Conseil  Privé, 
14  n*oV(M  hr^  1874,  2  L.  C.  L.  J.,  p.  102  ;  2  K.  L.,  p.  333,  ot  18 
H.  J.  II.  ->.,  p.  292). 

DE  DllOiliS  DE  MINE.  La  vente  ou  le  louajje  pour  99  ans  do 
droits  de  mine,  à  la  eliargepar  l'acquireur  (le  procéder  (sans 
(]u'aucun  délai  ne  sc^it  iixé  pour  commencer)  à  faire  des 
travaux  sur  l'immeuble  pour  constater  s'il  y  a  des  mines, 
no  sera  pas  résilié,  parce  que  l'acquéreur  n'a  pas  procédé  il 
faire  des  travaux  sur  l'innueuble  même,  s'il  en  a  été  fait  par 
d'autres  sur  l'imniouble  voisin,  et  s'il  est  établi  que  les 
travaux  faits  sur  l'immeuble   voisin,  en  constatant  s'il  y 
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avait  dos  luIiieH  Hiir  cet  iminoitbie,  auront  ni  nu'nio  tonipH 
l't'H't't  thMuhMtiitor  H'il  y  m  u  mu-  riniiin'ulilc  vtMulii.  [.Iulnimn 
il  til.  v«  Aijlmir,  ('.  S.  H.,  Mniitn'iil,  110  Si-ptoiiiliri!  IMti,'), 
Haikw.kv,  ,1.,  HKmiiKi.oT.  .I.,()l  MoNK,  .1.,  1  \..  ('.  !..  .1.,  ji.  ti7, 
ot  IH  II.  .1.  K.  (l,  I).  14r>.) 
VKNTK  1)K  DltOITS  1>K  M I  N K  :— T/./.'  Kxnn'TKiMt  Tkhtamkntaiiu;. 

DK  l,lliri:i;|{S  ENIVIiANTKS:— rù/.  l'uKivi:. 

|)K    l.llilKUUS    KNlVliAM'KS   SANS     l.KKNCK  :— T.-/. 

KX(  KITION    DKCI.INAIOIUK. 

UK    LIQCKUllS    KMVIIANTKH  SANS    I.ICKNTE  i-Vith 
Jrtii;  Kl'!  l'Ai.v. 
"  1)K  MI';ni5liKS.   La   vonto  d'un  ohjot   inoliilinr  fiiito    par  lo 

liicatiiiro  du  cet  <)l)jot,  pomlant  (pi'il  en  est  en  pi'SH(i>Miiin 
cuninio  til,  (Ht  nulld,  ft  If  proprit'iaiio  ikmiI  lu  icvciKliiiUtir 
Hur  l'aclmlt'ur  (art»  1487  ot  lil'tiH  <.'.  t.).  lAni «//m /';((/•  vs 
FniKir,   (J.  S.,   Àlontn'ul,  'M)  Hc^iitcMidut»  ISGô,   Iîaihj.kv,  .1., 

1  L.  J.  L.  .1.,  p.  m,  vi  IH  H.  .1.  U.  Q.,  p.  lô.H.) 
"          1)K  MKUmd'lS:  -Km/.   (tA<ii:. 

"  1)K  MKUIJLKS  SAISIS.  i/luilHsiiT  charnô  d'un  hmf  dV.\,Vn- 
ti(in,  (pli  a  saisi  di^s  ohjut.s  nioiiilior.s  dans  In  di.strit^t  où  lo 
lirt'f  ai'tô  <'inaiit'',  no  juMit  procéder  A  la  vonto  do  cos  oiijot» 
nioli.liorx  dans  un  antro  (lislrirt,  où  il-  ont  ttô  transjxntôs 
pai'  lo  dibitonr  saisi  aprôs  la  saisio,  ot  la  vonto,  ainsi  laito 
dans  un  autro  district  où  coh  objets  moliilitirs  ont  OU'  ainsi 
transportes,  est  nullo,  et  les  objets  mobiliers  ainsi  vendus 
pouventY'tro  rovendi(jU(''s  par  lo  propriétaire  d'iccnix.nni  les 
avait  luu<''s  au  saisi  (pii  on  était  on  possession  connue  loca- 
taire et  sur  lequel  ils  ont  été  .«aisis  ;  et,  dans  une  iloinand»! 
en  revendication  do  ces  objets  mobiliers,  lo  ilonnindour 
n'est  pas  tenu  do  conclure  dans  sa  déclaration,  on  dans  sa 
réponse  au  plaidoyer  du  défondonr  alhV'uant  la  vente  judi- 
ciaire, à  ce  quo  cotte  vente  soit  dé(darco  nulle.  (Nunlhi  imrr 
il  (it.  et  l)iii)liii»iii  il  rir,  ('.  1>.  H.  en  api)ol,  Montréal,  l>*  sep- 
tembre iSM,  DuvAi.,.!.  un  C,  Mkukditii,  J.,  Diummond,  T., 
et  MoNDioi.KT,  .1.,  intirnumt  lo  jugement  do  ('.  S.,  .Montréal, 
3U  juin  18(i5,  Moxk,  .1.,  qui  avait  décidé  iiuo  lo  doiuandonr 
ou  revendication  était  tenu  ou  de  conclure  dans  sa  déclara- 
tion, ou  dans  sa  réponse  au  plaidoyer  du  dét'ondeur,  ù  la 
nullité  de  la  venU*  judiciaire  ainsi  faite,  1  !..  (.',  L.  J,,  p.  (J4  ; 

2  L.  {'.  L.  .!.,  p.  Wr^,  et  IK  K.  .1.  II.  t^.,  p.  141). 

Dli  1'1101'UI1':TK  roUU  taxes.  La  vonto  truno  propriété 
pour  taxes  municipales  est  nulle,  si  la  corporation  n  a  pas 
donné  d'avis  'le  cette  vente»  au  pr(j|>'iétaire,  et  ce,  (pinicjuti  lo 
véritable  propriétaire  ne  suit  pas  entré  c()iiiin(i  tel  dans  lo 
rôle  de  cotisation  do  la  (;or])oriitiou.  La  corptiration  est  tenue 
de  s'assin-erdu  véritable  propriétaire,  (juand  mémo  le  terrain 
no  serait  pas  aetiielloiuout  habité  par  lui.  {l'Mtoii  vs.  Coi-pu- 
rationili  (Jomjiloii  it  d'.lncot,  (".  S.  II.,  .Montréal,  .iO  iiou'inbro 
180."),  Baihh.kv,  .J.,  ]>i;in'iii:i.or,  .1.,  et  .Monk,.!.,  coiilirmant 
le  ju;iemont  do  C  S.,  Sliorbrooke,  Siiuitr,  J.,  1  L.  C.  Iw.  .)., 
|).  1(17,  cl  18  II.  .1.  K.  Q.,  p.  181). 

VIOLKNCP:  -.-Vi'li'  Nin.i.rrK. 

VOlTUllIEU  -.  —  y'ide  AiKUKTKMiiNr. 
"  :—Vidf  Q.\r,K. 
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